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State  v.  Shawn. 

Submitted  June  23, 1894.— Decided  November  24,  1894. 

1.  Argument  of  CouNSEii— Criminal  Law. 

Counsel  necessarily  must  be  allowed  considerable  latitude  in  the 
argument  of  a  case,  and,  unless  the  court  in  a  felony  trial  permits 
counsel  for  the  state  to  so  far  transgress  the  rule  ot  propriety  as 
clearly  to  prejudice  the  prisoner,  the  judgment  will  not  be  re- 
versed because  of  improjper  remarks  by  counsel  made  to  the  jury 
in  argument. 

2.  Argument  of  Counsei/— Remarks  op  Counsel. 

Where  a  criminal  trial  is  in  other  respects  fair,  a  verdict  of 
conviction  will  not  be  set  aside  by  this  Court  for  improper  re- 
marks of  counsel,  where  it  is  plainly  warranted  by  the  evidence 
in  the  case  under  the  law,  and  no  other  verdict  could  have  been 
found  without  misconduct  by  the  jury. 

Monroe  k  Woods  for  plaintiff  in  error,  cited  20  W.  Va.  32, 
714;  34  Am.  Rep.  751;  58  Am.  Rep.  647  and  notes;  56  Am. 
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Rep.  812;  48  Am.  Rep.  336;  1  Am.  St.  Rep.  554;  5  Am.  St.  Rep. 
882;  9  Am.  St  Rep.  547;  11  Am.  St.  Rep.  512;  13  Am.  St.  Rep. 
607;  19  Am.  St.  Rep.  310;  22  Am.  St.  Rep.  465,  673;  35  Am.  St 
Rep.  150;  27  Am.  St  Rep.  103, 327. 

Attorney- General  T.  S.  Riley  for  the  State,  cited  31  W. 
Va.  493;  5  Am.  St.  Rep.  882. 

W.  B.  Corn  well  for  the  State,  cited  Abbott's  Trial  Brief, 
712  and  authorities  there  cited. 

Brannon,  President  : 

On  the  30th  day  of  September,  1893,  Daniel  Shawn  was  by 
tlM>  Cironit  Court  of  Hampshire  county  sentenced  to  be  hang- 
ed for  the  murder  of  Absalom  Izer. 

Daniel  Shawn  and  Absalom  Izer  were  brothers-in-law, 
haring  married  sisters.  The}'  lived  in  McDowelFs  Hollow, 
about  four  miles  south  of  the  town  of  Romney,  and  about 
three  fourths  of  a  mile  east  of  the  river  road.  Their  houses 
were  about  two  hundred  yards  apart.  They  were  engaged 
in  getting  out  and  hauling  tan  bark  together,  each  man  hav- 
ing for  this  purpose  a  team  of  two  horses  and  a  w'agon.  To 
get  to  their  place  from  Romney,  it  is  necessary  to  pass 
through  the  tollgate  about  a  mile  and  a  quarter  from  the 
town,  and,  keeping  the  river  road  for  two  or  three  miles,  to 
turn  to  the  left  through  a  gate  known  as  "McDowelPs"  gate, 
into  the  said  McDowell's  HoUow.  From  the  said  gate  the 
road  leads  through  the  woods  through  the  said  hollow  for 
about  three-fourths  of  a  mile,  to  the  houses  of  said  Shawn 
and  Izer.  Izer  was  a  larger  and  stronger  man  than  Shawn. 
On  the  2Sd  day  of  June,  1893,  both  men  were  in  Romney, 
with  their  horses  and  wagons  and  their  wives,  Izer  having 
also  his  son,  and  taking  out  with  him  in  his  wagon  several 
friends.  They  had  both  been  drinking  during  the  day. 
Shawn  needed  another  horse.  A  certain  Abel  High,  having 
a  horse  to  sell,  was  in  town  on  the  aforesaid  23d  day  of  June, 
and  was  told  by  one  Joseph  A.  Pancake  that  Shawn  wanted 
to  buy  a  horse,  whereupon  the  said  Pancake  and  High  went 
to  hunt  for  Shawn.  They  found  him  standing  with  Izer  in 
front  of  the  courthouse.    High  and  Shawn  then  began  to  ar- 
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range  tlie  terms  upon  which  the  horse  shoald  be  sold.  Bhawn 
stated  that  he  would  like  to  have  six  months  in  whch  to  pay 
for  it;  whereupon  Izer  interfered,  and  told  Shawn  that  he 
should  not  have  but  till  December;  that  he  must  have  his 
(Izer's)  bark  hauled  in  by  that  time.  Shawn  replied  that,  by 
the  terms  of  his  contract  with  Izer,  he  had  till  the  Ist  of  the 
next  June  to  haul  in  said  bark.  Pancake  advised  them  to  go 
home  and  cool  off,  upon  which  Izer  told  him  to  shut  his 
mouth,  or  he  would  slap  it  for  him.  To  this  Shawn  made  no 
reply  whatever,  but  turned  and  left  in  a  peaceable  manner. 
Soon  after,  he  left  town  in  his  wagon,  with  his  wife.  A  wit- 
ness, one  Harmison,  testified  that  on  the  day  aforesaid,  he 
was  out  in  his  stable,  and  heard  loud  talking  and  swearing. 
He  looked  out  of  the  stable  door,  and  saw  Shawn  driving 
furiously  out  of  town,  and  heard  him  say,  with  an  oath, 
"Some  people  can  have  anything  they  want,  but  I  can't  have 
anything."  The  witness  heard  Shawn's  wife  remind  him 
that  he  was  still  within  the  corporation.  Shawn  replied  that 
he  would  fix  him  at  the  tollgate.  Shawn  was  beating  his 
horse,  and  swearing.  Witness  heard  prisoner  mention  no 
names,  and  could  not  say  whether  he  referred  to  Izer  or  not. 
Witness  was  about  two  hundred  yards  from  the  prisoner. 
Shawn  testified  that  he  was  exasperated  at  one  of  his  horses 
at  the  time  Harmison  saw  liiin,  and  that  he  was  beating  it, 
and  swearing  at  it,  and  did  not  have  a  thought  in  reference 
to  Izer  at  that  time.  When  the  prisoner  got  to  the  afore- 
said McDowell's  gate,  he  unhitched  his  horses,  and  left  his 
wagon  there,  as  was  his  custom ;  took  the  horses  on  up  the 
hollow,  and  put  them  away.  He  then  went  into  the  house, 
took  down  his  gun,  and  told  his  wife  and  mother  that  he  was 
going  to  see  Joe  Pancake,  and  give  him  back  his  horse 
(which  he  had  bought  from  him  some  time  before,  and  had 
not  paid  for)  and  gears ;  that  he  was  tired  of  this  place ;  that 
he  could  not  live  here  in  peace;  and  that  he  was  going  some 
place  where  he  could  live  in  peace.  He  then  went  on  down 
the  hollow,  and  was  next  seen  on  the  river  road,  at  the  afore- 
said McDowell's  gate.  It  was  a  habit  of  the  prisoner  to  take 
his  gun  with  him  when  walking  alone.  Just  before  the 
shooting,  one  James  P.  Stump  passed  Shawn  sitting  on  the 
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roadside  at  the  aforesaid  gate.    Witness  asked  the  prisoner 
what  he  was  waiting  for,  and  prisoner  answered  that  he  was 
waiting  to  see  Joe  A.  Pancake.    Said  Pancake  had  to  pass 
along  the  river  road  to  get  to  his  home,  from  Romney. 
About  five  minutes  after  the  witness  Stump  passed,  Izer 
drove  up  in  his  wagon  with  his  wife,  little  son,  and  several 
friends.    His  nephew  was  riding  one  of  the  horses,  and  driv- 
ing.   When  Shawn  saw  Izer,  he  rose  up,  and  said:     "Aps 
Izer,  what  in  the  hell  are  you  always  putting  your  mouth  in 
my  business  for?"    Izer  replied,  '*I  haven't,  Dan."     Shawn 
then  proceeded  to  swear  some  more,  and  make  threats.     Mrs. 
Izer  testified  that  she  got  out  of  the  wagon,  and  caught  hold 
of  the  prisoner,  and  told  him  that  his  gun  was  scaring  her  son 
into  spasms,  and  he  answered  that  the  gun  would  do  no 
harm.     She  further  entreated  him  for  her  sake,  if  not  for 
"Aps',"  not  to  shoot.     The  prisoner  answered  again  that  the 
gun  would  do  no  harm,  and  he  pointed  it  to  the  ground. 
Izer  told  the  boy  to  drive  on.    After  a  few  more  angry 
words  addressed  to  Izer,  he  (Shawn)  kneeled  on  one  knee, 
and  shot  just  as  the  wagon  was  going  through  the  gate. 
Izer  fell  out  of  the  wagon,  upon  the  side  of  the  road,  dead. 
Shawn  threw  his  gun  down,  almost  striking  Izer  in  the  face, 
and  said,  "There's  the  damned  old  gun;"  then,    turning  to 
Izer's  wife,  said,  "Now,  you  can  hang  me,  or  do  what  you 
please  with  me;"  after  which  he  ran.     Shawn  himself  testi- 
fied that  the  above,  as  told  by  the  witnesses  for  the  state, 
was  in  the  main  correct,  but  that  he  was  leaving  the  wagon 
when  Izer,  swearing  at  himj  attempted  to  get  out  of  the 
wagon,  threatening  to  whip  him,  saying,  "God  damn  you, 
son  of  a  bitch,  if  I  get  out,  I  will  fix  you,"  when  he  shot.    He 
also  denied  getting  on  one  knee  to  shoot.     Shawn  had  been 
sitting  on  the  right  side  of  the  road,  and  Izer  was  on  the 
right  side  of  the  wagon,  during  the  quarrel  at  the  said  Mc- 
Dowell's gate.    The  shot  took  effect  in  the  right  side  of  the 
head,  behind  the  ear,  and  in  the  right  shoulder,  rather  be- 
hind.    Some  of  the  shot  penetrated  the  brain,  and  caused 
death.     Dr.  Berkley,  who  held  the  post  mortem  examina- 
tion, testified  that  Izer,  in  his  opinion,  had  his  back  to  pris- 
oner, and  was  looking  back  at  him.    In  the  morning,  Shawn 
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came  to  town,  and  gave  himself  up.  There  was  no  evidence 
produced  on  the  trial  as  to  the  previous  reputation  of  either 
Izer  or  Shawn. 

The  prisoner's  motion  for  a  new  trial,  because  the  verdict 
finding  him  guilty  of  murder  in  the  first  degree  was  not  war- 
ranted by  the  evidence,  must  be  overruled;  for  that  verdict 
is  fully  and  decidedly  sustained  by  the  facts. 

But  the  chief  ground  on  which  the  prisoner's  counsel  asks 
relief  from  his  client's  death  sentence  is  on  account  of  cer- 
tain improper  remarks  by  the  prosecuting  attorney  in  his 
closing  argument  before  the  jury.  When  the  prosecuting 
attorney  had  finished  his  opening  argument  to  the  jury,  in 
which  he  asked  them  to  find  an  unqualified  verdict  of  murder 
of  the  first  degree,  so  that  the  penalty  of  death  should  be  in- 
flicted upon  the  prisoner,  the  counsel  for  the  prisoner,  ad- 
mitting in  their  arguments  that  the  evidence  warranted  a 
verdict  of  murder  in  the  second  degree,  argued  against  the 
infliction  of  the  death  penalty,  as  asked  for  by  the  prosecut- 
ing attorney,  and  in  favor  of  the  alternative  punishment  of 
confinement  for  life  in  the  state  penitentiary.  After  the 
counsel  for  the  prisoner  had  concluded  their  arguments  to 
the  jury,  and  when  the  prosecuting  attorney  was  closing  the 
argument  for  the  state,  having  demanded  in  his  argument 
an  "unqualified  verdict  of  murder  in  the  first  degree,"  or 
"the  death  penalty,"  he  proceeded  to  argue  against  the  al- 
ternative penalty  of  a  life  sentence  in  the  penitentiary,  be- 
cause of  the  assumed  fact  that  the  prisoner,  if  sentenced  to 
life  imprisonment,  would  be  liberated  in  a  few  years,  and  in 
this  connection  called  the  attention  of  the  jury  to  the  an- 
archists of  Chicago  and  the  action  of  the  governor  of  Illi- 
nois,  to  which  the  prisoner,  by  his  counsel,  objected;  and  the 
court  ^'suggested  that  the  attornej^  was  perhaps  going  too 
far  away  for  examples,"  but  gave  the  jury  no  instructions  in 
reference  thereto.  Proceeding,  he  said:  "If  you  sentence 
him  to  the  penitentiai'y  for  life,  it  won't  be  five  years  till  he 
will  be  let  out  on  some  excuse  or  pretext,  and  return  home, 
to  enter  upon  a  new  course  of  crime."  He  further  said: 
"This  (meaning  the  homicide  for  which  the  prisoner  was  on 
trial)  is  the  grand  culmination  of  an  epidemic  of  crimes  that 
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have  been  committed  iu  this  county."  He  further  said,  re- 
ferring to  the  prisoner:  ''He  is  so  steeped  in  crime  that  he 
has  no  friend  to  sit  beside  him  during  the  trial." 

There  have  been  very  many  decisions  in  different  states  as 
to  when  improper  remarks  by  counsel  in  advocacy  before 
juries  shall  call  for  reversal  and  new  trial.  Detailed  refer- 
ence at  large  to  them  would  be  wearisome  and  useless.  It 
is  impossible  upon  such  a  subject  to  formulate  a  general 
rule  infallibly  applicable  iu  all  cases.  Each  case  is  tested 
by  itself,  in  a  measure.  In  Chorea'  Case,  31  W.  Va,  491  (7  S. 
E.  Rep.  413)  this  Court  said;  "Counsel  must  necessarily  be 
allowed  considerable  latitude  in  the  argument  of  a  case,  and 
unless  the  court,  in  a  felony  trial,  permits  counsel  for  the 
state  to  so  far  transgress  the  rule  of  propriety  as  clearly  to 
prejudice  the  prisoner,  the  judgment  will  not  be  reversed 
because  of  improper  remarks  by  counsel  made  to  the  jury." 

The  occurrences  in  great  criminal  trials  are  so  many  ^nd 
diverse,  the  pressure,  heat,  and  excitement  of  counsel  in  the 
struggle  are  often  so  intense,  that  it  is  well  nigh  impossible 
for  counsel  to  guard  themselves  so  exactly  and  scrupulously 
as  to  avoid  some  remarks  outside  the  boundary  of  exact 
propriety,  or  for  the  court  to  be  so  actively  alert  as  to  pre- 
vent them ;  and,  if  this  Court  were  in  all  cases  of  irregular- 
ity in  this  respect  to  overturn  verdicts,  few  convictions 
would  stand.  Great  latitude  of  argument  is  allowed  in 
trials  in  this  state;  too  much,  I  think.  Counsel  charged 
with  the  responsible  duty  of  prosecuting  parties  charged 
with  crime  should  remember  that  they  are  not  merely  advo- 
cates, but  public  officers,  not  bound  to  convict,  but  to  do  the 
prisoner  justice  as  a  debt  due  to  him,  and  give  him  a  calm, 
deliberate,  fair  trial,  even  though  his  counsel  in  his  defense 
has  transgressed  the  true  line  of  advocacy.  Their  closing 
arguments  are  tremendous  weapons  against  the  unfortun- 
ate prisoner,  tremendous  to  vindicate  the  cause  of  public 
justice,  and  tremendous  to  inflict  injustice  upon  the  helpless 
accused,  if  they  are  charged  with  passion  and  prejudice,  or 
distort  the  law  or  facts,  or  bring  in  irrelevant  or  unproven 
facts.  Some  courts  have  been  very  sensitive  upon  this  sub- 
ject, and  have  reversed  convictions  in  a  few  instances  upon 
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apparently  inadequate  causes;  but,  as  a  general  thing, 
reversals  for  this  cause  have  been  where  there  were 
gross  abuses  of  the  privilege  of  counsel.  We  must  in 
each  case  look  to  the  circumstances.  Under  the  rule 
in  this  state,  as  propounded  in  SJiorea^  Case,  we  must 
see  that  the  case  is  one  of  improper  conduct  in  counsel,  and 
the  impropriety  such  as  "clearly  to  prejudice  the  prisoner." 
The  Texas  court,  which  has  in  various  cases  been  very  lib- 
eral to  defendants  in  this  matter,  lays  down  the  rule  that 
**the  abuse  of  counsel's  privilege  in  argument,  in  order  to 
warrant  a  new  trial,  must  have  been  so  gross  as  to  prejudice 
the  prisoner's  rights.''  McConnell  v.  State,  58  Am.  Rep.  647 
and  note  (3  S.  W.  699).  In  North  Carolina  the  abuse  by 
counsel  must  be  gross  and  manifestly  prejudicial  to  the 
prisoner.  State  v.  Undertcood,  77  N.  C.  502.  The  current  of 
authority  elsewhere  corresponds  with  these  principles.  In 
most  instances  where  reversals  have  been  ordered  for  re- 
marks of  counsel,  the  counsel  stated  and  argued  upon  facts 
not  in  evidence  bearing  on  the  guilt  of  the  accused,  and  in  a 
few  indulged  in  intemperate  abuse  of  the  accused.  As  a 
case  must  be  tried  by  the  evidence,  the  assertion  of  facts  not 
proven  calculated  to  influence  the  jury  is  generally  effectual 
to  establish  error.  But,  with  the  exception  of  perhaps  the 
statement  that  the  prisoner  was  so  steeped  in  crime  that  he 
had  no  one  to  sit  beside'him  during  his  trial,  such  is  not  the 
case  in  this  instance,  and  that  statement  was  one  based  on 
and  derivative  from  the  evidence.  Surely,  we  ought  not  to 
reverse  a  conviction,  for  what  is  simply  a  claimed  inference 
or  deduction  from  facts  in  evidence.  The  evidence  showed 
a  sedate  and  atrocious  murder  by  the  accused,  and  that  his 
mind  was  so  bent  upon  the  bloody  deed  that  the  prayers  and 
wails  of  the  wife  and  child  of  his  victim  were  powerless  to 
stay  his  hand;  and  can  it  be  that  we  must  annul  this  trial 
because  the  prosecuting  attorney,  on  these  facts,  declared 
him  steeped  in  crime  so  that  no  friend  was  present  to  com- 
fort  him  in  his  hour  of  tvial?  The  evidence  showed  him 
wicked,  and  desperately  bent  on  great  crime.  Strong  lan- 
guage, but  the  facts  were  strong,  and  such  language  is  com- 
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mon  in  the  warmth  and  feeling  of  such  trials.    Must  a  court 
reverse  for  every  such  passage? 

The  declaration  by  the  prosecutor  that,  if  the  prisoner 
were  sentenced  to  life  imprisonment,  he  would  be  liberated 
in  a  few  years,  and  would  return  home  to  enter  upon  a  new 
course  of  crime,  was  no  statement  of  fact  bearing  on  the 
guilt  of  the  accused,  but  a  mere  expression  of  opinion  or 
guess,  which  the  intelligence  of  the  jury  would  rate  only  as 
such.  And,  indeed,  was  it  a  reprehensible  opinion?  The 
jury  was  the  sole  judge  whether  the  prisoner  should  die  or 
suffer  lifelong  imprisonment,  as  the  law  lodges  that  discre- 
tion with  it.  Bv  what  considerations  is  the  jurv  to  exercise 
this  discretion?  Certainly,  it  can  look  at  the  hue  of  the 
crime  uh  revealed  by  the  evidence;  and  can  not  the  jury  con- 
sider whether  the  circumstances  of  the  crime  show  its  per- 
petrator to  be  a  desperate  man,  and  an  enemy  of  society, 
and  dangerous,  should  he  escape  or  be  pardoned?  The 
choice  between  the  two  modes  of  punishment,  in  case  the 
jury  find  the  crime  murder  in  the  first  degree,  is  absolute 
with  the  jury,  and  it  is  difficult  to  limit  the  considerations 
which  shall  govern  a  jury  if  deducible  from  the  nature  of 
the  crime  and  its  perpetrator  as  manifested  by  the  evidence. 
For  myself,  I  can  not  say  the  remarks  of  counsel  now  in 
hand  were  legally  condemnable.  The  reference  to  the  par- 
don of  the  Chicago  anarchists  by  the  governor  of  Illinois  was 
discounted  and  neutralized  by  the  judge,  and  besides,  and 
while  irrelevant,  the  common  sense  of  the  jury  would  reject 
it;  and  it  would  be  going  far  and  according  it  undue  influ- 
ence to  say  that  it  figured  as  a  factor  in  the  decision  of  the 
jury.  And,  in  addition  to  the  weakness  of  the  remarks 
above  spoken  of  to  affect  the  jury  to  the  prisoner's  preju- 
dice, it  is  important  to  remember  that  they  were  called  out 
from  the  prosecuting  attorney  by  the  fact  that  the  pris- 
oner's counsel  had  insisted  upon  a  verdict  in  favor  of  life  im- 
prisonment instead  of  death,  as  I  find  it  laid  down  in  de- 
cisions in  Michigan,  North  Carolina,  and  Vermont  that  im- 
proper remarks  of  counsel  provoked  by  like  remarks  of  op- 
posing counsel,  or  in  reply  to  such  remarks,  are  not  general- 


State  i\  Shawn.  9 

ly  regarded  as  calling  for  a  reversal.    Note  on  page  569,  9 
Am.  St.  Rep. ;  McDonald  v.  People  (18  N.  E.  Rep.  817.) 

The  statement  by  the  prosecuting  attorney  that  the  crime 
was  "the  grand  culmination  of  an  epidemic  of  crimes  that 
have  been  committed  in  this  county"  may  be  considered  an 
appeal  to  local  prejudice,  was  irrelevant,  and  ought  not  to 
have  been  made.  It  is  the  only  matter  that  presents  to  me 
any  question  of  seriousness  in  the  case.  But  as  to  this  and 
all  the  othpr  remarks  above  stated  we  can  not  say  that  the 
prisoner,  was  manifestly  prejudiced  or  the  verdict  influenced 
by  them.  Here  I  refer  again  to  the  holding  of  this  Court  in 
Shores'  Case.  IM  W.  Va.  401  (7  S.  E.  Rep.  418)  that  counsel 
must  be  allowed  considerable  latitude  in  argument,  and,  un- 
less improper  remarks  are  clearly  to  the  prejudice  of  the 
defendant,  there  is  no  ground  for  a  new  trial ;  and  that  is  es- 
pecially the  case  with  this  Court.  To  justify  reversal,  it 
must  appear  that  substantial  rights  of  the  party  were  pre- 
judiced by  the  misconduct.  Note  to  McDonnlWs  Case,  9 
Am.  St.  Bep.  569  (18  N.  E.  Rep.  817),  citing  Shular  v.  State, 
105  Ind.  289  (4  N.  E.  Rep.  870);  Boyle  v.  mate,  105  Ind.  469 
(5  N.  E.  Rep.  203);  Porter  v.  Throop.  47  Mich.  313  (11  N.  W. 
Rep.  174);  and  State  v.  Roheitson.  26  S.  117  (1  S.  E.  Rep.  443). 
And,  besides,  it  is  important  to  consider  that  the  circuit 
judge  saw  all  the  circumstances,  surroundings,  and  phases 
of  the  trial,  and  did  not  regard  these  objections  as  calling 
for  a  new  trial.  It  was  well  said  in  Comhs  v.  State,  75  Ind. 
221,  that  "to  rigidl}'  require  counsel  to  confine  themselves 
directly  to  the  evidence  would  be  a  delicate  task,  both  for 
the  trial  and  appellate  courts,  and  it  is  far  better  to  commit 
something  to  the  discretion  of  the  trial  court  than  to  at- 
tempt to  lay  down  or  enforce  a  general  rule  defining  the  pre- 
cise limits  of  the  argument.  If  counsel  make  material 
statements  outside  of  the  evidence,  which  are  likely  to  do 
the  accused  injury,  it  should  be  deemed  an  abuse  of  discre- 
non  and  a  cause  of  reversal;  but  when  the  statement  is  a 
general  one,  and  of  a  character  not  likely  to  prejudice  the 
accused  in  the  minds  of  honest  men  of  fair  intelligence,  the 
failure  of  the  court  to  check  counsel  should  not  be  deemed 
«uch  an  abuse  of  discretion  as  to  require  a  reversal."    In 
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HucksJiould  V.  Railroad  Co.,  90  Mo.  548  (2  S.  W.  794)  the 
court  said:    "The  trial  judge,  who  had  heard  the  speeches 
of  opposing  counsel,  and  knew  what,  if  anything,  was  said 
to  provoke  the  last  remarks  of  counsel  in  his  closing  speech^ 
was  in  a  better  position  than  we  are  to  determine  whether  he 
should  or  should  not  interfere;  and  as  to  when,  how,  and  to 
what  a  trial  judge  may  interfere  in  any  case  must  depend 
on  a  sound  discretion."    In  Railroad  Co.  v.  Gurley^  12  Lea 
46,  cited  in  Martin  v.  State,  56  Am.  Rep.  817,  the  court  said: 
"The  conduct  of  the  trial  must  necessarily  be  left  largely  to 
the  discretion  of  the  presiding  judge— a  discretion  which 
can  not,  in  its  very  nature,  be  made  a  subject  of  review  by 
this  Court,  except  in  a  clear  case  of  abuse  of  that  discretion^ 
If  new  trials  were  granted  for  remarks  of  counsel  in  the  heat 
of  debate,  merely  because  they  exaggerated  the  rights  of  the 
client,  or  went  beyond  the  strict  letter  of  the  law,  very  few 
verdicts,  we  fear,  would  stand.    These  departures  may  gen- 
erally be  left  to  the  criticism  of  opposing  counsel  in  reply 
and  the  good  sense  of  the  jury  in  making  allowance  for  the 
zeal  of  the  speaker."    Must  we  not  attribute  intelligence 
and  discrimination  to  juries?    They  are  capable  of  discard- 
ing improprieties.    It  would  be  impossible  to  carry  on  ju- 
dicial proceedings  upon  the  theory  that  everything,  even  if 
somewhat  improper,  that  reaches  the  ears  of  jurors,  affects 
their  final  determination  beyond  all  power  of  resistance  on 
their  part.    And  there  is  a  further  weighty  or  conclusive 
consideration — the  case  made  by  the  evidence  was  so  strong 
against  the  accused  that  his  counsel  conceded  before  the 
jury  that  he  was  guilty  of  murder  in  the  second  degree,  and 
virtually  conceded  it  in  the  first  degree,  and  only  asked  a 
verdict  for  a  life  term  in  the  penitentiary,  rather  than 
death;  and  the  evidence  abundantly  sustains  the  finding  of 
murder  in  the  first  degree.    If  the  remarks  of  counsel  had 
not  been  made,  the  verdict  ought  to  have  been  murder  in 
the  first  degree.    They  could  only  bear  on  the  mode  of  pun- 
ishment, and  we  see  that  death  is  not  an  undue  punishment 
for  the  deed,  and  the  jury  was  vested  with  absolute  discre- 
tion to  impose  it  or  not.    This  being  so,  ought  we  to  set 
aside  a  verdict  plainly  right  under  the  evidence,  merely  for 
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those  remarks?  There  is  no  objection  to  the  trial  in  any 
other  respect.  If  the  trial  is  in  all  other  respects  fairly  con- 
ducted—and  it  is  apparent  that  no  other  verdict  could  have 
been  rendered  without  misconduct  on  the  part  of  the  jury— 
the  verdict  will  not  be  set  aside.  Note  to  McDonald's  Case, 
9  Am.  St.  Rep.  569  (18  N.  E.  Rep.  817);  Lamar  v.  State,  65 
Miss.  93  (3  South.  78)  State  v.  Weiners,  66  Mo.  13.  In 
Pence  v.  State  (Ind.)  58  Am.  R.  651,  note,  the  court  said: 
''Upon  the  evidence,  it  seems  to  us  that  the  conviction  was 
at  all  events  inevitable;  and,  as  the  punishment  does  not 
seem  to  have  been  out  of  proportion  with  the  offense,  we 
can  not  see  that  there  could  have  been  any  prejudice  to  the 
substantial  rights  of  the  appellant  In  such  a  case  we  are 
not  authorized  to  reverse."  Abb.  Cr.  Tr.  Brief,  §  712,  is  re- 
ferred  to  as  sustaining  this  doctrine,  but  it  is  not  in  our  li- 
brary. 

Therefore,  we  are  compelled  to  affirm  the  sentence. 

As  the  day  fixed  in  the  judgment  for  the  execution  of  the 
sentence  of  death  has  passed,  owing  to  the  pendency  of  this 
writ  of  error,  the  Circuit  Court  must  cause  the  prisoner  to 
be  brought  before  it,  and  fix  another  day  for  execution,  for 
which  purpose  the  case  is  remanded  to  that  court.  Whar. 
Cr.  PI.  &  Pr.  §  916;  2  Hawk.  P.  C.  c.  51,  §  7;  2  Bish.  Cr.  Proc. 
§  1311. 

As  judgments  imposing  the  death  penalty  usually,  if  not 
invariably,  in  this  state,  specify  the  date  of  execution,  it 
often  happens  that  owing  to  appellate  proceedings,  that  day 
passes,  necessitating  the  fixing  of  another  date.  Just  how 
this  practice  of  naming  the  day  in  the  sentence  became  es- 
tablished in  Virginia  is  not  certain,  but  likely  from  the  form 
of  judgment  in  murder  cases  adopted  in  June,  1752,  by  the 
judges  of  England,  under  section  3,  chapter  37,  of  the  statute 
25  Geo.  XL,  which  required  the  judgment  to  specify  the  day  of 
execution.  1  East  Cr.  Law,  373;  4  Bl.  Comm.  202.  And 
even  under  the  act  it  was  held  that  the  requirement  that  the 
day  be  fixed  in  the  judgment  was  directory,  and  did  not 
form  a  necessary  part  of  the  sentence.  Rex  v.  Wyatt  (1812) 
Ross.  &  R.  229;*  1  Chit  Qr.  Law  782.  That  statute  is  not  in 
force  here,  but,  having  been  once  in  force  in  Virginia,  the 
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practice  under  it  lias  likely  continued  in  use.  Then,  what 
is  the  English  common-law  on  the  point?  It  is  certain  that 
bef (ire  said  statute  of  Geo.  11.,  the  time  and  place  of  the  exe- 
cution of  the  death  penalty  constituted  no  part  of  the  judg- 
ment. 1  Chit.  Cr.  Law  782;  2  Hale,  P.  C.  399;  Rex  v.  Rogers, 
3  Burrows  1812;  Whart.  Cr.  PI.  &  Pr.  §  916;  1  Bish.  Cr.  Proc. 
§  1311 ;  Cathcart  v.  Com.,  37  Pa.  St.  115;  4  Am.  &  Eng.  Enc. 
Law  728;  Wehster  v.  Com.,  5  Cush.  386.  It  is  left  to  the 
sheriff  to  fix  the  time  of  execution,  since,  when  the  sentence 
is  pronounced,  he  is  charged  in  general  language  by  the 
statute  with  simply  the  duty  of  execution,  and  it  is  not  an 
essential  part  of  the  judgment  Act  Va.  Dec.  12,  1792,  c. 
66,  s.  17  (1  Va.  Rev.  Code,  1803,  s.  19)  enacts  that,  "to  prevent 
misconstruction,  it  is  hereby  declared  that  the  sheriff  of  the 
county  in  which  any  district  court  shall  sit  shall  execute 
all  judgments  rendered  by  such  court  in  any  criminal  case." 
So  said  1  Rev.  Code  (1819)  c.  69,  s.  40,  as  to  sentences  by 
Circuit  Courts.  Code  Va.  (Ed.  1849  and  1860)  c.  209,  s.  9, 
broadly  provides  th.at  a  copy  of  the  death  sentence  shall  be 
delivered  to  the  sheriff,  "who  shall  cause  the  sentence  to  be 
executed."  Just  so  in  section  9,  chapter  160,  of  our  own  Code. 
The  statute  contains  nothing  requiring  the  time  to  be  fixed 
in  the  judgment,  which  need  only  to  conform  to  tfie  com- 
mon-law. As  said  by  the  California  court,  delay  and  in- 
convenience would  be  avoided  by  omitting  the  date  of  exe- 
cution in  the  judgment    Murphy's  Case,  45  Cal.  137. 


Dent,  J  tjdge,  (dissenting) : 

While  I  concur  in  the  syllabus,  I  desire  to  enter  my  pro- 
test and  dissent  against  the  argument  contained  in  the  op- 
inion and  the  conclusion  reached  by  the  court  in  this  case. 

The  error  complained  of  is  that  the  prosecuting  attorney, 
in  his  closing  argument,  having  referred  to  the  conviction, 
imprisonment,  and  pardon  of  the  Chicago  anarchists,  said: 
"If  you  sentence  the  prisoner  to  the  penitentiary  for  life,  it 
won't  be  five  years  till  he  will  be  let  out  on  some  excuse  or 
pretext,  and  return  home  to  enter  on  a  new  course  of  crime." 
"This  is  the  grand  culmination  of  an  epidemic  of  crimes 
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that  have  been  committed  in  this  county."  "He  is  so  steep- 
ed in  crime  that  he  has  no  friend  to  sit  beside  him  during  his 
trial."  There  was  no  evidence  before  the  jury  to  justify  any 
of  these  expressions.  From  them  the  jury  might  infer — ^and 
for  this  purpose  they  were  evidently  uttered— that  the  ac- 
cused was  guilty  of  many  crimes,  and  this  was  the  grand 
culmination  of  his  wicked  career,  and  that,  if  sent  to  tlie 
penitentiary,  he  would  be  back  in  five  years,  to  repeat  these 
crimes.  What  language  could  be  stronger  or  more  repre- 
hensible? It  was  used  for  no  other  purpose  than  to  arouse 
human  passion,  and  prejudice  the  prisoner  in  the  minds  of 
the  jury,  converting  them  into  an  unreasonable  mob,  with 
vengeance  in  their  hearts,  rather  than  a  calm  deliberate  tri- 
bunal of  his  fellow  men,  coolly  reaching  the  unbiased  ver- 
dict to  which  the  law  and  evidence  unerringly  point. 

The  rule  of  the  law  is  well  settled  that  an  attorney, 
through  undue  ardor  to  secure  a  conviction  in  accordance 
with  his  desires  has  no  right  to  stir  ap  the  passion  and  pre- 
judice of  the  jury  by  referring  to  matters  irrelevant  or 
facts  not  in  proof.  Hatch  v.  State,  34  Am.  Rep.  751.  Grant- 
ing that  the  prisoner  was*  guilty  of  murder  in  the  first  de- 
gree -which  I  do  not  pretend  to  dispute— the  law,  in  tender 
consideration  of  human  frailties,  seeks  to  distinguish  be- 
tween the  different  degrees  of  depravity  entering  into  each 
particular  comniission  of  the  highest  of  crimes,  and,  in  do- 
ing so,  weighs  the  motives  that  led  to  the  criminal  act 
That  is  to  say,  the  man  who  kills  because  of  bitter  feelings 
rankling  in  his  breast  from  a  wrong  or  injury  done  him  by 
his  victim,  even  though  it  be  imaginary,  is  not  equally  guilty 
with  the  man  who  kills  in  the  commision  of  a  felony,  or  for 
hatred  of  human  kind  generally,  or  for  the  love  of  human 
gore;  hence  the  leniency  of  the  law  in  permitting  a  jury  to 
discriminate  and  fix  the  punishment  of  confinement  in  the 
penitentiary  for  life.  The  intemperate  and  unjustifiable 
language  used  by  the  prosecutor  was  to  inflame  the  minds  of 
the  jury,  and  to  prevent  this  discrimination  on  their  part. 
He  accomplished  his  purpose,  which  is  the  best  evidence 
possible  that  the  prisoner  was  prejudiced  by  his  conduct. 

In  this  case,  while  the  killing  was  deliberate,  the  prisoner,. 
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from  his  words  and  conduct,  had  even  recently  publicly  suf- 
fered contumely  and  abuse  on  the  part  of  his  unfortunate 
victim,  until  life  had  become  to  him  unbearable,  and  this  in- 
jury, rankling  in  his  heart,  had  driven  him  to  desperation. 
His  expression  after  the  shooting  is  proof  positive  of  this, 
when  he  says  to  his  sister-in-law,  "Now,  you  can  hang  me, 
or  do  what  you  please  with  me."  These  are  the  words  of  a 
man  driven  to  dispair,  and  fully  conscious  that  he  had 
placed  his  life  in  jeopardy,  and  without  attempting  to  es- 
cape, he  gave  himself  up  to  be  dealt  with  as  his  fellow  men 
should  determine.  Can  such  a  man  be  equally  guilty  with 
the  monstor  who  destroys  children  because  he  hates  the  hu- 

m 

man  race,  or  kills  his  wife  and  mother  for  their  money,  or, 
to  satisfy  his  brutal  lust,  first  outrages  and  then  murders 
the  victim  of  his  horrible  crime?  Cain  was  a  guiltier  man, 
for  he  slew  his  innocent  and  confiding  brother  for  an  im- 
aginary wrong;  yet  his  maker  permitted  him  to  go  free, 
though  he  denied  his  crime,  with  the  admonition  that,  "who- 
soever slayeth  Cain,  vengeance  shall  be  taken  on  him  seven- 
fold." 

The  most  solemn  and  awful  duty  that  men  are  called  upon 
to  perform  is  to  inflict  the  death  penalty  on  their  fellows, 
and  it  should  be  done  only  in  extreme  cases,  when  no  other 
punishment  will  vindicate  tlie  law,  and  protect  society 
against  the  totally  depraved.  The  unwarranted,  cruel  and 
diabolical  destruction  of  human  life  under  the  forms  of  law, 
even  in  the  name  of  religion,  by  human  agencies,  has  already 
been  so  great  that,  if  entered  up  by  divine  justice  against 
the  human  race  as  a  race,  must  seal  its  eternal  and 
everlasting  condemnation.  How  careful,  then,  should  we 
be,  before  we  lend  our  sanction  to  the  taking  of  life,  that  the 
accused  has,  beyond  all  reasonable  doubt,  had  a  fair  and  im- 
partial trial  before  an  unbiased  jury  of  his  fellow  men,  free 
from  any  undue  influence  of  prejudice  or  passion.  It  is  bet- 
ter that  the  guilty  escape  than  any  should  be  unjustly  pun- 
ished. And  no  man  who  is  not  totally  depraved  should  be 
denied  the  opportunity  which  imprisonment  for  life  affords 
him  of  repenting  of  his  crimes,  redeeming  his  life,  and  mak- 
ing i)reparation  to  stand  before  the  bar  of  that  all-wise 
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Judge,  from  whom  no  secret  thing  can  be  hidden,  and  who 
will  condemn  our  disobedience  to  His  statutes  according  to 
the  standards  we  have  created  for  our  fellow  men. 

Mav  He  have  mercy  on  the  soul  of  Daniel  D.  Shawn  when 
it  is  ushered  into  His  presence  in  obedience  to  the  final 
judgment  of  this  Court. 


CHARLESTON. 


Richardson  et  al.  v.  Ralphsnyder  et  aL 

Submitted  June  15,  1894.— Decided  December  1,  1894. 

1.      CiRCUMSTANTIAIi      EVIDENCE— FkAUDULENT      ASSIGNMENT— 

Fraudulent  Intent. 

In  showing  the  fraud  necessary  to  Impeach  a  conveyance,  the 
fraudulent  intent  of  the  parties  may  be  shown  by  the  circumstan- 
ces attending  the  transaction.  Circumstantial  evidence  is  not 
only  sufficient,  but  is  often  the  only  evidence  that  can  be  adduced. 

2.  Conflicting  Evidence— Reversal. 

Where  the  decree  complained  of  is  based  upon  depositions  which 
are  conflicting  and  contradictory  in  their  character,  so  that  it  is 
difficult  to  determine  on  which  side  they  preponderate,  and  hard 
to  draw  a  proper  conclusion  therefrom,  and  different  judges  might 
reasonably  disagree  upon  the  facts  proved,  the  appellate  court 
will  refuse  to  reverse  the  decree  of  the  court  below,  although  the 
testimony  may  be  such  that  the  appellate  court  might  have  ren- 
dered a  different  decree  if  it  had  acted  upon  the  case  in  the  first 
instance. 

3.  Creditors*  Petition- Priorities  of  Creditors. 

Creditors  may  come  in  by  petition  to  a  suit  attacking  a  deed  on 
the  ground  of  fraud,  and  their  priority  will  be  determined  by  the 
date  of  filing  their  petition,  unless  they  have  other  ground  of  pri- 
ority. 

4.  Fraudulent  Assignment— Creditors— Priorities  of  Cred- 

itors. 

Where  an  assignment  of  personal  property  is  made  in  fraud  of 
creditors,  they,  or  any  of  them,  may,  In  a  court  of  equity,  have  the 
same  set  aside.  The  creditor  who  first  files  his  bill  obtains  there- 
by a  priority,  and  is  entitled  to  be  first  paid  from  the  proceeds  of 
the  sale  of  the  property,  if  there  are  no  valid  prior  liens. 
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6.    Creditors'  Petition— Fraudulent  Assignment— Equity 
Practice. 

A  creditor  may  file  his  petition  In  a  cause  pending  which,  has  for 
Its  object  the  vacation  of  a  fraudulent  conveyance,  and,  upon  pro- 
per allegations,  be  made  a  party  to  the  suit,  and  the  bill,  exhibits, 
answers,  depositions,  orders  and  decrees,  and  all  the  proceedings 
in  said  cause,  may,  upon  proper  prayer,  be  read  as  peat  of  his  pe- 
tition. 

W.  W.  Brannon  for  appellant  cited  Code  1887,  c.  125,  s, 
42;  Starkie  on  Ev.  (9th  Ed.)  724 ;  6  W.  Va.  274;  75  Va.  522;  84 
Va.341;37W.Va.577. 

D.   M.  Watring,  for  appellees: 

1. — Voluntary  Conveyance  in  whole  or  in  part  not  good  a^ 
to  existing  creditors. — Bump.  Fr.  Con  v.  262,  286;  Code,  c. 
74,s.2;10W.Va.87. 

2. — Oood  faith  of  grantee  need  not  he  enquired  into  if  convey- 
ance is  voluntary. — Bump.  Fr.  Con  v.  197;  24  W.  Va.  730; 
30  W.  Va.  641. 

3. — Fraudulent  on  part  of  grantors;  may  6e  inferred  from 
circumstances. — Bump.  Fr.  Con  v.  34,  43,  265;  8  Encyclo- 
pedia of  Law  753;  17  W.  Va,  717;  22  \V.  Va.  583;  32  W.  Va. 
515;  33  W.  Va.  388,  452;  34  W.  Va.  95;  35  W.  Va.  719, 
754. 
515;  33  W.  Va.  388,  452;  34  W.  Va,  95;  35  W.  Va.  719;  754. 

4. — Badges  of  fraud. — Bump.  Fr.  Conv.  34,  36,  44,  50,  51,  52, 
442;  1  Per.  Fr.  (4th  Ed.)  §  202,  203,  204,  205;  22  W.  Va., 
supra  (especially  594.) 

5. — On  questions  of  fraud  generally  as  applicable  to  this  case. — 
—Bump.  Fr.  Conv.  53,  200,  201,  202;  8  Encyclopedia  of 
Law  756  to  759;  22  W.  Va,,  supra. 

6. — Not  necessary  to  refer  to  a  commissioner. — 27  W.  Va. 
210  (18  S.  E.  Rep.  376-7). 

7. — Reading  evidence  in  original  suit  on  petitions  of  Greer  d 
Laing. — Sand  Eq.  688  (2d  Ed.) ;  1  Barton's  Chancery  Prac- 
tice 340,  §  109;  27  Gratt.  287;  19  W.  Va.  367;  30  W.  Va. 
443;  31  W.Va.  156(159). 

English,  Judge: 

This  was  a  suit  in  equity  in  which  the  bill  was  filed  at  the 


Richardson  v.  Kalphsntder.  17 

October  rules,  1889,  in  the  Circuit  Court  of  Preston  county, 
by  J.  T.  Goodwin,  Louis  Schrader  and  Henrietta  Richardson, 
against  George  M.  Ralphsnyder,  Virginia  Potter,  widow  and 
administratrix  of  William  R.  Potter,  deceased^  in  her  own 
right  and  as  such  administratrix,  and  J.  Ami  Martin,  defend* 
anis.  The  object  of  this  suit,  as  appears  from  the  face  of  the 
bill  (which  greatly  exceeds  in  length  what  is  usually  em- 
braced in  such  proceedings)  is  to  set  aside  as  fraudulent  a 
certain  deed  of  conveyance  which  appears  to  have  been  exe- 
cuted by  William  R.  Patter  in  his  lifetime  to  the  defendant 
George  M.  Ralphsnyder,  which  deed  bears  date  the  31st  day 
of  January,  1887,  and  was  admitted  to  recwd  on  the  same 
day,  and  which  deed  purports  to  convey  to  said  George  M. 
Ralphsnyder  a  certain  lot  in  the  town  of  Kingwood,  with  the 
buildings  and  appurtenances  thereon,  together  with  the 
pump  in  the  w^ell,  and  the  hose  connected  thereto,  and  also 
the  whole  stock  of  goods  in  the  store  room  on  said  lot,  and  the 
goods  stored  in  the  cellar,  and  to  subject  the  same  to  the  pay- 
ment of  a  debt  alleged  to  be  due  the  plaintiffs  from  said  Wil- 
liam R.  Potter  of  three  hundred  and  forty  two  dollars  and 
twenty  three  cents. 

The  material  allegations  of  the  bill  are  as  follows:  That 
the  said  William  R  Potter  purchased  the  lot  of  land,  which  is 
sought  to  be  subjected,  from  the  defendant  Martin  for  the 
consideration  of  four  hundred  dollars.  That  after  said  pur- 
chase said  Potter  erected  a  large  building  thereon,  to  be 
used  partly  as  a  dwelling  house  and  partly  as  a  storehouse^ 
and  did  occupy  said  building  as  a  dwelling  and  storehouse 
until  January  31, 1887,  when  he  attempted  to  convey  the  same 
to  George  M.  Ralphsnyder;  that  said  Potter,  for  several  yeara 
prior  to  said  purchase,  had  been  engaged  in  the  business  of 
retail  merchant  in  said  town,  and  had  become  largely  indebt- 
ed to  various  wholesale  establishments  and  other  parties  in 
large  sums  of  money,  aggregating  many  hundred  dollars: 
that  said  creditors  became  uneasy  about  their  claims,  and  de- 
manded pavTuent,  and  threatened  suit  if  the  same  were  not 
soon  paid ;  that  being  thus  threatened  and  harassed,  and  fear- 
ing his  property  would  be  subjected  to  sale  by  his  creditors, 
he  determined  to  put  his  property  out  of  his  hands,  for  the 
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purpose  of  hindering,  delaying  and  defrauding  his  creditors 
in  and  about  the  collection  of  their  said  debts;  that,  in  order 
to  consummate  his  design,  he  entered  into  a  compact  with 
the  defendant  George  M.  Ralphsnyder,  under  the  advice  of  L 
C.  Ralphsnyder,  a  brother  of  said  George  M.  Ralphsnyder, 
who  at  the  time  was  attorney  and  counsel  of  said  Potter, 
whereby  he  (the  said  Potter)  should  convey  all  of  said  proper- 
ty to  said  George  M.  for  the  sole  purpose  of  hindering,  delay- 
ing and  defrauding  his  creditors,  and  especially  the  plain- 
tiffs; that,  in  order  to  carry  out  said  design  and  agreement, 
said  Potter,  being  advised  and  assisted  by  the  defendant 
George  M.  Ralphsnyder,  and  his  brother  L  C.  Ralphsnyder, 
the  attorney  for  said  Potter,  on  the  31st  day  of  January,  1887, 
pretended  to  convey  to  said  George  M.  the  said  house  and  lot 
in  the  town  of  Kingwood,  together  with  all  the  articles  of 
merchandise  therein  contained,  consisting  of  hardware, 
drugs,  etc.,  for  the  pretended  consideration  of  four  hundred 
dollars  cash  in  hand  paid,  and  other  considerations  mention- 
ed in  the  deed,  which  is  exhibited,  and  in  which  the  additional 
consideration  appears  to  have  been  the  assumption  on  the 
part  of  K;iid  Oeui-gt*  M.  of  the  payment  of  two  notes  of  one  hun- 
dred dollarseach,  dated  April  1,1884,  and  April  1, 1885,  which 
ssdd  Martin  held  against  said  Pottw,  which  were  liens  on 
«aid  real  estate ;  that  at  the  time  of  said  pretended  convey- 
ance, ajQd  for  a  long  time  prior  thereto,  said  Potter  was  in- 
debted to  plaintiffs  in  a  large  sum  of  money,  and  had  been 
running  an  account  with  them  since  the  12th  day  of  Febru- 
ary, 1884,  up  and  until  the  21st  day  of  January,  1887,  just  ten 
days  before  said  pretended  conveyance;  that  during  that  time 
said  Potter  had  bought  from  plaintiffs  merchandise  aggre- 
gating one  thousand  one  hundred  and  twenty  eight  dollars 
and  sixty  one  cents,  and  had  paid  them  seven  hundred  and 
eighty  six  dollars  and  thirty  eight  cents,  leaving  a  balance 
due  them  at  the  time  of  said  pretended  sale  of  three  hundred 
and  forty  two  dollars  and  twenty  three  cents,  exclusive  of  in- 
terest; that  this  was  a  dealing  between  merchant  and  merch- 
ant, and  that  the  statute  of  limitations  as  between  such  par- 
ties only  applied,  and  that  they  were  entitled  to  interest  on 
their  account  after  sixty  days,  on  general  average;  that  the 
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merchandise  of  various  kinds  in  said  storeroom  at  the  time 
of  said  pretended  sale  were,  in  the  aggregate,  in  value  far  in 
excess  of  the  whole  price  pretended  to  have  been  paid  for 
both  siiid  merchandise  and  house  and  lot.  That  the  merch- 
andise in  said  house  at  that  time  was  worth  from  eight  hun- 
dred  dollars  to  one  thousand  dollars,  and  that  said  house  and 
lot  were  at  that  time,  and  are  now,  worth  from  eight  hundred 
dollars  to  one  thousand  two  hundred  dollars;  and  that  the 
said  sum  of  six  hundred  dollars  was  grossly  inadequate  to 
the  true  value  of  said  property;  that  it  was  not  a  valuable 
^consideration,  in  law  or  in  fact,  aiid  that  the  same  was  there- 
fore fraudulent,  null,  and  void  as  to  the  debts  of  creditors  of 
said  Potter,  and  especially  as  to  the  debts  of  plaintiffs;  that 
the  said  George  M.  Ralphsnyder  did  not  pay  the  pretended 
amount  of  four  hundred  dollars,  or  anv  other  amount,  or  anv 
consideration,  upon  the  ])retended  purchase,  neither  w^as  it 

intended  at  the  time  by  either  said  Potter  or  said  Ralphsny- 

• 

der  that  the  same  should  be  paid  by  the  said  Ralphsnyder; 
that  the  recitals  in  said  deed  are  false,  and  were  made  for  the 
sole  purpose  of  hindering,  delaying  and  defrauding  the  cred- 
itors of  said  Potter,  and  especially  the  plaintiffs,  about  the 
collection  of  their  debt;  that  at  the  time  of  said  convey- 
ance, or  very  soon  thereafter,  said  George  M.  Ralphsnyder 
took  charge  and  control  of  the  notes  and  book  accounts  of 
said  Potter,  and  proceeded  to  collect  the  same  in  his  own 
right,  and  did  collect  large  sums  of  money  on  said  notes  and 
book  accounts  in  his  own  right  and  name,  and  has  never 
turned  over  said  money  to  said  Potter,  or  to  any  one  en- 
titled to  receive  the  same,  and  that  at  the  time  said  notes  and 
book  accounts  were  turned  over  to  said  Ralphsnyder  he  did 
not  pay  anything  to  said  Potter  for  them,  but  that  said  trans- 
fer or  assignment  of  said  notes  and  accounts  to  said  Ralph- 
snyder was  made  with  the  full  knowledge  of  both  parties  to 
the  transaction,  for  the  sole  purpose  of  hindering,  delaying 
and  defrauding  the  creditors  of  said  Potter,  and  especially 
the  plaintitfs;  that  at  the  time  of  said  pretended  conveyance 
said  George  M.  Ralphsnyder  was  not  assessed  with  any  prop- 
erty or  money,  and  that  he  in  fact  did  not  have  any  money 
with  which  to  purchase  either  real  estate  or  personal  prop- 
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erty,  and  pay  for  it;  that  only  a  portion  of  the  two  notes  due 
said  Martin,  and  assumed  to  be  paid  by  said  George  Ralph- 
snyder, has  been  paid,  and  that  which  has  been'paid  was  not 
paid  out  of  funds  belonging  to  said  George  M.  Ralphsnyder; 
that  said  George  M.  Ralphsnyder  had  full  and  complete 
knowledge  of  the  fraudulent  intent  of  said  Potter  at  the 
time  of  said  conveyance,  and  knew  fully  that  said  Potter  was 
doing  so  for  the  purpose  of  hindering,  delaying  and  defraud- 
ing his  creditors,  and  especially  the  plaintiffs;  that  at  the 
time  of  said  pretended  conveyance  there  was  an  understand- 
ing and  agreement  between  said  Ralphsnyder,  defendant,  and 
said  Potter  to  the  effect  that  at  some  time  subsequent  there- 
to, either  when  it  might  be  thought  proper  by  the  parties  or 
at  some  particular  time  specified  in  said  contract,  the  said 
George  M.  Ralphsnyder  should  reconvey  the  said  property  to 
said  Potter;  that  subsequent  to  said  conveyance,  some  time 
in  1888,  said  W.  R.  Potter  departed  this  life  intestate,  and  his- 
widow,  the  defendant,  Virginia  Potter,  qualified  as  his  ad- ' 
ministratrix;  that  the  said  Virginia  Potter  was  fully  conver- 
sant and  familiar  with  the  said  sale  and  conveyance,  and  ihe 

m 

character  of  the  whole  transaction,  and  that  she  did  then 
and  does  now  know  about  the  condition  of  the  said  sale,  and 
that  she  knew  all  about  the  contract  between  her  husband  and 
the  said  George  M.  Ralphsnyder,  by  which  he  was  to  reconvey 
said  property  to  her  said  husband.  And  the  plaintiffs  call 
upon  said  Virginia  Potter  to  answer  what  she  may  know 
about  said  transfer  and  sale;  how  much  of  said  four  hundred 
dollars  was  in  fact  paid:  who  jjaid  the  same,  and  where  the 
money  came -from;  what  she  may  know  about  said  contract 
or  agreement  between  said  G.  M.  Ralphsnyder  and  her  hus- 
band, wherebv  he  should  at  some  future  time  reconvey  said 
property  to  her  husband;  whether  said  contract  was  in  writ- 
ing, and,  if  so,  whether  she  had  a  copy  thereof;  and  where 
said  original  contract  is,  if  she  has  not  got  it;  and,  if  said  con- 
tract was  not  in  writing,  that  she  answer  as  to  its  character, 
effect,  and  conditions;  also  whether  her  co-defendant  George 
M.  Ralphsnyder  did  not  take  charge  of  the  notes  and  accounts 
of  her  said  husband,  and  collect  the  same;  what  said  notes- 
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and  accounts  amonnted  to;  how  much  the  said  George  M. 
collected  thereof,  and  paid  over  to  her  said  husband;  and  if 
it  was  not  true  that  naid  George  M.  collected  accounts  and 
notes  due  her  said  husband,  and  paid  the  same  on  part  of  the 
consideration  mentioned  in  said  deed  from  W.  R.  Potter  to 
the  said  George  M.  Ralphsnyder.  And  the  plaintiffs  pro- 
pound six  interrogatories  to  said  George  M.  Ralphsnyder, 
calling  on  him  to  disclose  how  much  purchase  money  was 
-actually  paid  to  said  Potter  by  him,  and  whether  it  is  not 
true  that  at  the  time  of  said  purchase  he  was  merely  a  law 
student  and  did  not  have  four  hundred  dollars,  or  any  consid- 
erable sum  of  money  with  which  to  purchase  property  and 
pay  for  it;  whether,  if  any  money  was  paid  on  said  purchase, 
it  was  not  money  of  his  brother  L  C.  Ralphsnyder,  or  some 
one  else;  whether  it  is  not  true  that  he,  or  some  one  for  him, 
took  an  inventory  of  the  goods  directly  before  or  shortly 
after  said  purchase,  and  if  he  did  not  tell  any  person  what 
the  value  of  said  stock  was,  and  what  it  amounted  to  by  said 
inventory;  and  he  is  also  called  upon  to  produce  a  list  of  said 
articles  of  merchandise,  and  to  state  their  value  when  he 
t)ought  the  same;  also  whether  he  took  charge  of  the  books 
and  notes  of  said  W.  R  Potter,  and  proceeded  to  collect,  and 
did  collect,  various  amounts  thereon,  and  if  part  of  the  money 
so  collected  was  not  paid  on  the  debt,  and  became  part  of  the 
consideration  of  six  hundred  dollars  mentioned  in  said  deed; 
and  that  he  file  a  list  of  the  notes  and  accounts  wliich  he  took 
into  his  possession  to  collect  for  said  Potter,  or  for  any  other 
purpose,  what  money  he  collected,  and  what  he  did  with  the 
same. 

The  defendant  George  M.  Ralphsnyder  occupies  nearly 
twenty  pages  of  the  printed  record  in  putting  in  issue  the  al- 
legations of  the  bill,  and  in  responding  to  the  interrogatories 
propounded  to  him  in  said  bill. 

Virginia  Potter,  widow  of  said  W.  R.  Potter,  also  answered 
the  bill,  admitting  that  she  qualified  as  administratrix  of 
her  deceased  husband.  That  she  only  received  of  the  estate 
some  personal  property  which  she  claimed  as  exempt  against 
creditors,  and  alleging  that  she  was  no  party  to  any  of  the  al- 
leged fraudulent  transactions  stated  in  plaintiff's  bill.    That 
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for  want  of  information  on  the  subject  she  can  not  answer 
^he  interrogatories  propounded  to  her  in  said  bill,  except  that 
she  is  aware  that  the  books  and  accounts  of  the  late  Dr.  Pot- 
ter passed  into  the  hands  of  I.  C.  Ralphsnyder,  attorney  at 
law.  That  this  was  all  the  personal  property  owned  by  said 
William  R.  Potter,  except  what  was  so  held  as  exempt,  which 
latter  was  less  than  two  hundred  dollars;  and  she  claims  her 
dower  interest  in  the  real  and  personal  estate  of  said  W.  R. 
Potter. 

J.  Ami  Martin,  who  is  named  as  defendant,  also  answered  , 
said  bill,  admitting  that  on  the  first  day  of  April,  1881,  he 
sold  and  conveyed  said  lot  of  land  to  W.  R  Potter  for  the  sum 
of  four  hundred  dollars,  in  payments  of  one  hundred  dollars- 
each,  payable  in  one,  two,  three  and  four  years.  That  the 
first  two  of  said  notes  had  been  paid,  but  the  last  two,  which 
fell  due  on  April  1, 1884  and  1885,  respectively,  have  not  been 
paid,  but  are  entitled  to  two  credits,  one  of  sixty  dollars  or ' 
sixty  five  dollars,  paid  by  George  M.  Ralphsnyder  in  the  early 
part  of  1888,  and  another  of  thirty  three  dollars  and  thirty 
nine  cents  paid  the  24th  of  March,  1887,  by  L  C.  Ralphsnyder^ 
a  brother  of  said  George  M.  Ralphsnyder,  assigning  to  re- 
spondent a  note  executed  by  one  A.  S.  l*ratt  to  said  L 
C.  Ralphsnyder  for  said  amount.  That  said  notes  were  as- 
signed by  him  to  W.  G.  Brown,  who  held  them  for  some  time; 
and  that  respondent  has  taken  said  notes  back,  and  exhibits 
them  with  his  answer,  and  asks  that  the  same,  and  the  lien 
by  which  they  are  secured,  may  be  enforced,  and  that  said 
lien  be  paid  from  the  sale  of  said  lot. 

Numerous  depositions  were  taken  in  the  cause,  and  on  the 
4th  day  of  April,  1891,  a  nunc  pro  tunc  order  was  entered,, 
reciting  that  at  the  December  term,  181)0,  the  plaintiffs,  upon 
the  pleadings. and  evidence  in  the  cause  taken,  suggested  that 
evidence  so  taken  disclosed  that  I.  C.  Ralphsnyder  had  an  in- 
terest in  the  property  conveyed  to  his  brother,  the  defendant 
George  M.  Ralphsnyder;  and  thereupon  said  plaintiffs,  by 
their  attorney,  moved  the  court  for  leave  to  file  an  amended 
bill,  making  the  said  L  C.  Ralphsnyder  a  codefendant;  which 
motion  was  resisted  by  said  I.  C.  Ralphsnyder  in  person,  and 
as  attorney  for  his  brother,  and  the  motion  was  overruled, 
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and  the  court  refused  to  allow  the  bill  to  be  so  amended,  and 
the  plaintiffs  excepted.      On  the  same  day  the  cause  was 
again  heard  upon  the  bill,  exhibits,  answers  and  depositions; 
and^the  court  being  of  opinion,  from  the  pleadings  and  proofs, 
that  the  conveyance  of  the  storehouse  and  lot  and  stock  of 
goods  by  William  R.  Potter  to  the  defendant  George  M. 
Ralphsnyder,  as  set  forth  in  the  pleadings  and  evidence,  was 
made  by  said  W.  R.  Potter  with  intent  to  hinder,  delav  and 
defraud  his  creditors,  and  especially  the  plaintiffs,  and  that 
the  defendant  George  M.  Ralphsnyder  had  full  knowledge  of 
such  fraudulent  intent  on  the  part  of  his  grantor,  it  was 
therefore  decreed  that  the  deed  set  forth  in  plaintiffs'  Ex- 
hibit B,  filed  with  their  bill,  dated  January  31,  1887,  be  de- 
creed fraudulent  and  void,  and  set  aside  and  held  for  nought, 
as  to  the  plaintiffs'  debt  established  in  the  pleadings  and 
proofs  against  the  estate  of  W.  R.  Potter,  deceased ;  and  that 
there  waa  due  to  J.  Ami  Martin  from  the  estate  of  William  R, 
Potter,  deceased,  the  sum  of  one  hundred  and  eighty  five  dol- 
lars and  fifty  one  cents,  balance  of  purchase  money,  with  in- 
terest from  the  date  of  said  decree,  which  debt  is  secured  by 
vendor's  lien  on  said  real  estate;  and  it  further  appearing  that 
there  was  due  from  the  estate  of  William  R  Potter,  deceased, 
to  the  plaintiffs  the  sum  of  three  hundred  and  sixty  nine  dol- 
lars and  fifty  five  cents,  with  interest  from  the  date  of  said 
decree,  which  debt  is  a  lien  on  said  real  estate  from  the  filing 
of  the  bill,  it  was  ordered  and  decreed  that  the  defendant 
Virginia  Potter,  as  administratrix  of  the  estate  of  William 
R.  Potter,  deceased,  do  pay  to  the  plaintiffs  the  said  sum  of 
three  hundred  and  sixty  nine  dollars  and  fifty  five  cents,  with 
interest  from  the  date  of  said  decree;  and  as  to  the  prayer  of 
said  Virginia  Potter,  widow,  in  her  answer,  for  dower  in  said 
real  and  personal  estate,  the  same  was  reserved,  with  all 
questions  touching  the  same,  for  the  future  consideration 
and  order  of  the  court;  and  it  was  further  decreed  that  unless 
the  said  Virginia  Potter,  as  such  administratrix,  should  with- 
in thirty  days  from  the  date  pay  to  the  plaintiffs,  out  of  the 
estate  of  William  R.  Potter,  deceased,  in  her  hands  to  be  ad- 
ministered, the  sum  of  three  hundred  and  sixty  nine  dollars 
and  fifty  five  cents,  with  interest  from  date,  together  with 
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the  costs  of  said  suit,  or  unless  some  other  person  should  pay 
said  debt  and  costs  for  her,  a  special  commissioner  therein 
named  should  on  some  court  day,  at  the  front  door  of  the  court 
house  of  said  county,  make  sale  of  said  real  estate  upon  the 
terms thereinpre8cribed;andthesheriff  of  said  county  was  di- 
rected at  once  to  take  charge  and  possession  of  the  storeroom 
mentioned  in  said  Exhibit  B,  and  ascertain  how  much  of  said 
stock  of  goods  remained  in  said  storeroom,  and  list  and  ap- 
praise the  same;  and  said  special  commissioner  was  also  di- 
rected, in  making  the  sale  of  said  real  estate,  to  also  sell  said 
stock  of  goods  as  a  whole,  allowing  the  defendant  or  his  at- 
torney to  remove  any  goods,  not  belonging  to  the  original 
stock,  which  were  brought  and  put  there  by  him  since  said 
purchase. 

On  the  21st  dav  of  Julv,  1891,  a  decree  was  entered  in  said 
cause,  confirming  the  report  of  the  special  commissioner  ai»- 
pointed  to  make  sale  of  said  storehouse  and  lot  and  stock  of 
goods,  which  appear  to  have  brought  one  thousand  and  ten 
dollars  at  said  sale,  three  hundred  and  thirty  six  dollars  and 
sixty  six  cents  of  which  amount  was  paid  down,  and  two  sin- 
gle  bills  for  a  like  amount,  payable  in  one  and  two  years,  with 
interest,  were  executed  to  said  commissioner  for  the  residue; 
and  said  decree  also  directed  the  manner  of  disbursing  said 
cash  payment. 

J.  R  Greer,  A.  Laing  and  W.  Cruickshank,  doing  business 
under  the  firm  name  of  Greer  &  Laing,  filed  their  petition  in 
the  cause,  alleging  that  said  W.  R.  Potter  was  largely  in- 
debted to  them  for  goods  and  merchandise  which  he  had  pur- 
chased from  them  prior  to  the  21st  day  of  March,  1884,  and 
on  said  date  said  Potter  executed  his  negotiable  note  to  them 
for  three  hundred  and  nineteen  dollars  and  twentv  one  cents, 
payable  sixty  days  after  date,  at  the  National  Bank  of  King- 
wood,  which  note  is  exhibited  with  said  petition;  that  no  part 
of  said  note  had  been  paid;  and  also  making  the  same  allega- 
tions in  regard  to  the  conveyance  of  said  storehouse  and  stock 
of  goods  to  George  M.  Ralphsnyder  as  were  made  in  the  bill 
filed  by  Richardson,  Goodwin  &  Co.,  in  their  bill;  reciting  the 
fact  that  said  deed  had  been  set  aside  as  voluntary,  fraudulent 
and  void,  in  said  suit  of  Richardson,  Goodwin  &  Co.,  and 
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their  debt  declared  a  lien  thereon,  and  said  house  and  lot, 
and  so  much  of  the  stock  of  goods  that  remained,  had  been 
sold  to  pay  plaintiffs'  debt ;  and  said  petitioners  allege  that 
after  the  payment  of  said  Richardson,  Goodwin  &  Co/s  debt 
there  will  remain  a  considerable  surplus  fund  from  the  pro- 
ceeds of  said  sale,  and  they  ask  that  they  may  be  allowed  to 
come  in  and  be  made  parties  plaintiff  in  said  cause,  and  that 
all  the  proceedings  in  said  cause  may  be  taken  and  read  as 
part  of  their  petition ;  that  said  deed  from  W.  R.  Potter  to 
George  M.  Ralphsnyder  may  be  declared  voluntary,  fraudu- 
lent and  void,  and  set  aside  as  to  petitioners'  debt ;  and  that 
any  surplus  remaining  after  the  payment  of  the  lien  and 
<*harge«  decreed  against  her  may  be  applied  to  the  debt  of 
petitioners. 

George  M.  Ralphsnyder  filed  his  answer,  putting  in  issue 
the  allegations  of  said  petition,  which  answer  was  replied  to 
generally;  and  on  the  29th  day  of  March,  1892,  a  decree  was 
entered  in  said  cause,  ascertaining  the  amount  of  said  peti- 
tioner's claim,  holding  said  deed  to  George  M.  Ralphsnyder 
fraudulent  and  void  as  to  said  petitioner's  debt,  and  directing 
that  unless  said  debt  be  sooner  paid  by  Virginia  Potter,  ad- 
ministratrix, or  some  one  for  her,  said  special  commissioner 
apply  any  surplus  in  his  hands  towards  the  payment  of  said 
petitioners'  debt ;  and  from  said  decree  rendered  in  the  case 
of  Richardson,  Goodwin  &  .Co.  against  George  M.  Ralphsny- 
der and  others,  on  the  4th  day  of  April,  1891,  said  George  M. 
Ralphsnyder  obtained  this  appeal  assigning  as  the  first  error 
the  action  of  the  court  in  holding  the  deed  from  William  R. 
Potter  to  George  M.  Ralphsnyder  fraudulent  and  void  as  to 
the  rights  of  the  plaintiffs. 

Now,  this  Court  held  in  the  case  of  Ijockhart  v.  Beckley,  10 
W.  Va.  88  (9th  point  of  syllabus)  that  "fraud  is  to  be  legally 
inferred  from  the  facts  and  circumstances  of  the  case,  when 
those  facts  ^and  circumstances  are  of  such  a  character  as  to 
lead  a  reaaonable  man  to  the  conclusion  that  the  conveyance 
was  made  with  the  intent  to  hinder,  delay,  or  defraud  exist- 
ing or  future  creditors."  See,  also,  Bartlett  v.  Cleavenger,  35 
W.  Va.  720  (14  S.  E.  Rep.  273).  Now,  in  considering  the  cir- 
cumstances surrounding  this  transaction,  it  is  proper  to  look, 
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first,  at  the  pecuniary  condition  of  William  R  Potter  at  the 
time  he  attempted  to  convev  hie  house  and  lot  and  stock  of 
goods  to  George  M.  Ralphsnyder ;  and  the  evidence  discloses 
that  at  the  time  he  was  indebted  to  two  firms  in  the  city  of 
Wheeling  in  a  sum  greatly  in  excess  of  the  consideration 
named  in  the  deed  which  ostensibly  transferred  his  house^ 
store  and  stock  of  goods.  Two  days  previously  he  had  trans 
ferred  to  his  attorney  and  legal  advisor  all  of  his  accounts 
and  notes,  in  consideration  of  past  and  future  legal  services, 
and  to  his  mother  and  sister  all  of  his  interest  in  the  home 
farm,  which  constituted  his  entire  property,  with  the  excep- 
tion of  his  household  goods.  About  the  1st  of  August  he  set- 
tled with  the  witness  C.  C.  Craig,  and  fell  in  his  debt  sixty 
or  seventy  dollars.  He  told  said  witness  that  he  had 
no  money;  that  he  had  large  accounts  standing  out,  as  much 
as  five  hundred  dollars  or  six  hundred  dollars,  and  from  one 
thousand  dollars  to  one  thousand  two  hundred  dollars  in 
goods;  insisted  on  his  buying  goods  saying  that  he  had  better 
take  goods  when  he  could  get  them;  that  he  might  not  be  in 
business  very  long.  This  conversation  occurred  a  few  days 
before  said  Potter  sold  out.  What  the  real  consideration  of 
the  transfer  of  the  books,  notes  and  accounts  to  I.  C.  Ralph- 
snyder was,  does  not  appear.  It  Ifes  concealed  under  the 
general  description  of  **past  and  future  legal  services.''  This 
assignment  or  transfer  of  books  and  accounts  appears  by  the 
testimony  of  I.  C.  Ralphsnyder  to  have  been  made  on  the  29th 
day  of  January,  1887,  and  on  the  31st  day  of  January,  1887,. 
the  deeds  from  said  W.  R.  Potter  to  George  M.  Ralphsnyder 
for  the  storehouse  and  merchandise,  and  to  his  mother  and 
sister  for  his  interest  in  the  home  farm;  and  the  inquiry  sug- 
gests itself,  at  this  point,  why  did  W.  R.  Potter  at  this  time 
suddenly  conclude  to  part  with  all  of  his  property,  selling  hi» 
home,  his  storehouse  and  store  goods  for  less  than  half  what 
it  subsequently  brought  at  public  sale,  and  for  less  than  one 
third  of  what  the  testimony  shows  it  was  really  worth?  He 
sells  it  to  a  young  man,  the  brother  of  his  attorney  and  legal 
adviser,  who  is  accidentally  in  the  town  of  Kingwood  on  a 
visit  to  his  brother,  but  who  is  a  resident  of  another  county, 
w^here  he  lived  on  a  fai*m  with  his  father,  who  is  assessed 
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with  no  property  at  his  home,  but  who  is  stated  to  hare  been 
interested  in  a  wheat  crop,  and  had  a  horse  and  some  cattle; 
who  borrowed  three  hnndred  and  ninety  dollars  of  the  four 
hundred  dollars  cash  payment  from  his  brother  L  C.  Balph- 
snyder,  who  had  the  books,  notes  and  accounts  of  W.  B.  Pot- 
ter in  his  possession ;  who  had  no  money  to  invest  in  specula- 
tion, but  learned  of  this  speculation  from  the  confidential 
legal  adviser  of  said  Potter,  as  it  can  not  be  presumed  that  a 
mere  visitor  in  the  town  would  so  soon  learn  that  said  Potter 
wanted  to  sell;  and  it  is  reasonable  to  suppose  that  his 
^)rother  1.  C,  in  their  confidential  talks,  would  not  only  ad- 
vise him  of  the  fact;  but  at  the  same  time  assist  his  client  in 
finding  a  purchaser,  although  he  had  to  furnish  the  money  to 
that  purchaser  to  enable  him  to  make  the  purchase;  and 
another  fact  shown  by  the  deposition  of  said  George  M. 
Balphsnyder  is  significant,  and  that  is  that  said  George  M. 
took  no  inventory  of  said  goods,  either  directly  before  or 
shortly  after  the  purchase;  he  just  took  them  upon  the  repre- 
i^entation  of  said  Potter,  making  what  is  called,  in  common 
parlance,  a  '^lumping  trade."  This  transaction  was  not  ac- 
companied with  the  usual  deliberation  practiced  by  men  in 
such  transactions.  Again,  George  A.  Walls,  in  detailing  the 
circumstances  of  this  transaction,  says  thatf our  hundred  dol- 
lars was  paid  to  Dr.  W.  R.  Potter  in  the  store  room  of  said 
Potter,  and  his  recollection  is  that  it  was  paid  by  the  hands 
of  L  C.  Balphsnyder.  He  did  not  count  the  money,  but  saw 
it  passed  to  the  hands  of  said  Potter  and  understood  that  it 
was  four  hundred  dollars.  This  was  after  dark,  near  eight 
o'clock  in  the  evening.  Said  Walls  also  states  that,  after 
taking  the  acknowledgment  of  said  deed,  Mr.  I.  C.  Balph- 
any^ejr  said  th^t  he  would  like  to  have  the  acknowledgment 
written  out  and  the  deed  recorded.  "We  then  came  down  to 
the  office — ^I  think  all  three  of  us  came;  I  wouldn't  be  positive 
about  that — ^and,  after  coming  to  the  office,  I  said  to  Mr. 
Balphsnyder  that  I  would  make  a  memorandum  of  the  ac- 
knowledg^ient  to  said  deed,  and  mark  it,  *Filed  for  record;' 
but  he  said,  *No;'  he  would  rather  have  the  acknowledgment 
written  out  in  full,  and  the  deed  recorded.  I  then  told  him, 
*AU  ri(^t;'  that  I  would  write  the  acknowledgment  of  the 


28  Richardson  v.  Ralphsnydbr. 

deed,  and  sign  it,  but  that  it  was  too  late  to  record  it  that 
night"  He  also  says  the  certificate  was  written  out  that 
night  at  the  urgent  request  of  Mr.  L  C.  Ralphsnyder,  who 
said  he  wanted  the  matter  entirely  closed  up,  and  that  a 
mere  memorandum  would  not  be  legal,  he  was  afraid. 
Whether  Mr.  I.  C.  Ralphsnyder  was  acting  in  the  interest  of 
his  client  W.  R.  Potter,  or  his  brother  George  M.,  when  he  was 
in  the  clerk's  office,  between  eight  and  nine  o'clock  at  night, 
urging  the  immediate  recordation  of  said  deed,  does  not  ap- 
pear; nor  is  it  very  material.  He  was  there,  and  appears  to 
have  been  apprehensive.  The  clerk  testifies  that  such  haste 
is  unusual  in  indorsing  the  certificate  of  acknowledgment 
upon  deeds,  or  in  recording  the  same.  What,  then,  was  the 
cause  of  this  haste?  Could  it  have  have  been  that  I.  C. 
Ralphsnyder,  who  was  the  legal  adviser  of  said  Potter,  and 
so  well  acquainted  with  his  pecuniary  condition  and  liabili- 
ties, was  apprehensive  of  some  attack  from  the  creditors  of 
said  Potter,  and  wished  to  hinder,  delay  and  defraud  them 
by  transferring  all  of  his  property  beyond  their  reach?  These 
however,  are  not  all  the  circumstances  which  point  in  that 
direction.  The  witness  H.  H.  Potter  testifies  as  follows: 
'1  could  not  say  how  long  it  was  before  the  sale,  but  it  was 
before  the  house  was  finished  that  he  sold,  and  before  he 
burned  out,  down  on  Price  street  I  happened  in  his  store, 
and  he  and  Mr.  Frey,  of  Greer  &  Laing,  were  talking  about 
some  old  bills,  and  Mr.  Frey  said  he  would  see  that  they  were 
straightened  up,  and  took  the  number  of  some  checks."  Af- 
ter Mr.  Frey  went  away,  doc  (meaning  W.  R  Potter)  told  him 
that  they  had  not  given  him  credit  for  payments  he  had 
made,  and  had  him  charged  on  the  books  with  several  hundred 
dollars  more  than  he  owed  them,  and  that  he  intended 
straightening  them  out  on  them.  After  Mr.  Frey  was  gone 
a  day  or  two,  said  Potter  called  him  over  to  his  store,  and 
showed  him  a  receipt  or  two,  and  a  statement  from  Greer  & 
Laing  on  which  there  were  no  credits  to  cwrespond  with  the 
receipt.  After  Potter  burnt  out  and  moved  into  the  new 
building,  he  (witness)  went  up  there  to  see  Mr.  Frey,  and  he 
and  the  doctor  were  running  over  this  account  again,  and, 
after  Frey  was  gone.  Dr.  Potter  told  him  that  he  never  in- 
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tended  to  pay  what  Greer  &  Laing  claimed  off  of  him ;  that  he 
did  not  owe  them  one  half  what  they  claimed;  and  that  he 
would  spend  all  he  had  before  he  would  pay  a  debt  twice. 
After  the  sale,  said  H,  H.  Potter  also  testifies  to  a  conversa- 
tion had  with  I.  C.  Ralphsnyder  at  the  storehouse,  in  the  pres- 
ence of  Dr.  Potter,  in  which  he  told  I.  C.  Ralphsnyder  that  if 
he  had  swindled  Dr.  Potter  out  of  his  building  he  could  not 
beat  witness  out  of  what  little  he  had.  He  replied  that  he  had 
not  done  anything  of  the  kind ;  that  he  had  paid  all  that  it  was 
worth.  He  (witness)  told  him  he  did  not  think  so,  and  he  said 
there  was  nobody  else  that  would  give  any  more  for  it,  and 
witness  told  him  that  he  knew  better.  Dr.  Potter  was  present 
Jind  he  said :  "Why  did  not  they  do  it,  if  they  would?"  Wit- 
ness remarked  that  he  did  not  think  they  had  a  proper  chance, 
and  he  said  he  reckoned  that  they  could  have  a  chance  yet  if 
they  wanted  to  pay  more;  and  Mr.  I.  C.  Ralphsnyder  then 
said,if  there  was  anybody  that  wanted  to  pay  more,  they  could 
have  the  chance  then  to  do  it.  Witness  told  him  he  would 
give  him  fifty  dollars  for  his  bargain  right  there,  and  he  said 
witness  could  have  it.  Witness  named  the  amount  he  under- 
stood he  had  paid.  He  said  it  was  fifty  dollars  more  than 
that.  Witness  told  him  he  would  go  to  the  record,  and  see 
what  it  said;  and  he  (Ralphsnyder)  replied  that  there  was  a 
little  difference  between  him  and  Dr.  Potter  before,  that  was 
not  considered  in  the  record,  amounting  to  fifty  dollars,  or 
about  that.  Dr.  Potter  then  said  that  was  correct.  Witness 
then  said  he  would  advance  him  fifty  dollars  on  that  yet  He 
said  it  was  a  trade,  and  witness  so  considered  it.  He  said  he 
wanted  the  cash  right  down.  Witness  told  him  he  would  pay 
him  twenty  five  dollars  and  the  rest  as  soon  as  the  papers 
were  made  over,  cash  in  hand.  He  said  it  was  not  necessary 
to  take  the  twenty  five  dollars;  that  he  would  make  the  pa- 
pers out  at  one  o^clock.  Witness  told  him  he  would  meet  him 
at  the  clerk's  office.  Witness  got  the  money,  and  went  to 
the  clerk's  office,  and  waited  until  two  o'clock,  but  Ralph- 
snyder did  not  come.  Witness  also  states  that  Dr.  Potter 
told  him  that  he  had  said  I.  G.  Ralphsnyder  employed  as  his 
attorney  by  the  year. 

Another  circumstance  is  shown  by  the  answer  of  J.  Ami 
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Martin,  who  is  the  holder  of  the  two  notes  for  the  one  hun- 
dred dollars  each,  secured  by  vendor's  lien  on  said  lot.  He 
says  sixty  dollars  or  sixty  five  dollars  was  paid  by  George  M. 
Ralphsnyder  in  the  early  part  of  March,  1888,  and  a  payment 
of  thirty  three  dollars  and  thirty  nine  cents  was  made  about 
the  24th  of  March,  1887,  by  said  I.  C.  Ralphsnyder  assigning 
tohimanote.on  A.  S.  Pratt,  executed  to  said  I.  C.  Ralphsnyder 
for  that  amount.  This  is  but  another  circumstance  showing 
how  and  by  whom  said  purchase  money  was  paid. 

Now,  as  to  the  fact  developed  in  the  testimony  of  H.  H. 
Potter,  of  a  false  recital  as  to  the  considerations  named  in  the 
deed  from  W.  R.  Potter  to  George  M.  Ralphsnyder,  creatiujj^ 
a  discrepancy  of  fifty  dollars;  Bump  on  Fraudulent  Convey- 
ances (at  page  40)  says:  "An  instrument  which  misrepre- 
sents the  transaction  that  it  recites  is  evidence  of  a  secret 
trust,  and  is  calculated  to  mislead  and  deceive  creditors.  A 
false  recital  is  therefore  a  badge  of  fraud,  and  the  instrument 
in  which  it  oi'curs  must  sustain  a  rigorous  examination.'' 

Another  fact  which  strongly  indicates  a  secret  trust  is  dis- 
closed in  the  testimony  of  I.  C.  Ralphsnyder,  who  states  that 
after  said  transfer  he  paid  over  to  W.  R  Potter  and  wife  one 
hundred  dollars  or  one  hundred  and  fifty  dollars  collected  by 
him  on  store  accounts  placed  in  his  hands  by  said  Potter. 
Now,  it  appears  by  the  testimony  of  I.  C.  Ralphsnyder  that 
on  the  21Uh  day  of  January,  1887,  all  the  books  and  accounts 
of  said  W.  R.  Potter  had  been  transferred  and  assigned  to 
said  I.  C.  Ralphsnyder  in  consideration  of  past  and  future 
profesfcsional  services,  yet  said  I.  C.  Ralphsnyder  testifies  that 
said  1 'otter  told  him  he  needed  money,  and  assigned  tliat  as 
a  reason  for  wanting  him  to  collect  these  claims,  one  hundred 
dollars  or  a  hundred  and  fifty  dollars  of  which  he  states  he 
paid  over  to  him;  and  he  says,  further,  that  said  Potter  told 
him  be  intended  to  pay  all  of  his  debts;  but  how  he  was  to 
pay  any  debt  out  of  the  accounts,  etc.,  assigned  to  said  1.  C. 
Ralphsnyder  for  legal  services,  unless  said  Ralphsnyder  se- 
cretly paid  the  money  collected  to  him,  no  one  can  tell.  That 
such  was  not  his  intention,  however,  is  plainly  apparent  from 
the  fact  that  he  sold  and  conveyed  his  home,  his  storehouse 
and  store  goods  to  George  M.  Ralphsnyder  for  less  than  ohe 
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third  of  its  value;  that  I.  C.  Ralphsnyder,  his  confidential  le- 
:gal  adviser,  not  only  found  a  purchaser  of  this  property  in 
the  person  of  his  impecunious  brother,  who  was  paying  him 
a  visit,  but  furnished  him  with  nearly  all  of  the  money  with 
which  to  make  the  purchase;  and  that  the  deed  for  same  was 
hurried  on  to  the  record  at  nine  o'clock  at  night,  the  clerk 
testifying  that  he  wrote  out  the  certificate  of  acknowledg- 
ment at  the  urgent  request  of  L  C.  Ralphsnyder,  who  said  he 
wanted  the  matter  entirely  closed  up,  and  that  a  memorandum 
would  not  be  legal,  he  was  afraid.    The  question  naturally 
suggests  itself,  afraid  of  what?  and  why  could  not  the  deed  as 
well  have  been  recorded  the  next  day?  or  the  acknowledg- 
ment endorsed  the  next  dav?    Another  fact  which  tends  to 
elucidate  this  conduct,  and  account  for  this  haste,  appears 
in  the  testimony  of  H.  H.  Potter,  who  says  that  said  W.  R. 
Potter  told  him  before  this  sale  that  he  never  intended  to 
pay  what  Greer  &  Laing  claimed  off  of  him ;  that  he  did  not 
owe  them  one  half  they  claimed,  and  that  he  would  spend  all 
he  had  before  he  would  pay  a  debt  twice;  and,  at  the  same 
time  that  he  conveyed  his  home  and  storehouse  and  store 
goods,  he  conveyed  his  interest  in  his  father's  place  (the 
home  farm).    Everything  he  had  in  the  shape  of  property 
was  appai'ently  transferred  to  bona  fide  purchasers,  yet  I.  C. 
Ralphsnyder,  several  days  after  the  sale,  in  the  presence  of 
Dr.  Potter,  told  H.  H.  Potter  that  he  could  have  the  property 
by  paying  one  hundred  dollars  advance  on  the  cost  price, 
without  consulting  liis brother  George  M.  Ralphsnyder;  and 
this  fact,  combined  with  the  confidential  relations  existing 
between  said  L  C.  Ralphsnyder  and  W.  R  Potter,  and  his 
brother  George  M.  Ralphsnyder,  are  very  potent  in  convinc- 
ing the  unprejudiced  mind  that  George  M.  Ralphsnyder  was 
not  only  fully  awai'e  of  the  fraudulent  intent  of  said  W.  R 
Potter  in  attempting  to  transfer  his  property  beyond  the 
reach  of  his  creditors,  but  that  he  allowed  himself  to  be  used 
by  his  brother  L  C.  Ralphsnyder  as  an  instrument  by  which 
that  object  was  sought  to  be  effected.    I.  C.  Ralphsnyder  was 
a  very  active  and  efficient  agent  for  his  client.    He  not  only 
found  him  a  purchaser,  but  furnished  the  purchaser  with 
the  money  to  pay  the  cash  payment  and  a  part  of  the  defer- 
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red  payment  It  is  stated  in  evidence  that  W.  R.  Potter 
needed  money  to  pay  debts  with,  but,  as  to  any  debt  ever 
having  been  paid  by  W.  R.  Potter  to  any  one  of  his  creditors 
with  the  four  hundred  dollars  received  as  the  proceeds  of 
his  house  and  lot  and  store,  the  record  is  silent.  No  inven- 
tory  of  the  goods  was  taken  at  the  time  of  the  purchase,  but 
George  M.  Ralphsnyder  testifies  that  he  had  long  since  re- 
paid to  his  brother  L  C.  Ralphsnyder  the  money  he  borrowed 
from  him  to  make  the  purchase;  and  this  statement  is  made 
on  the  29th  day  of  August,  1890 ;  this  suit  was  brought  in  Oc- 
tober, 1889;  and  the  conveyance  was  made  in  January,  1887 
— so  that  if  this  statement  of  said  George  M.  be  true,  that  he 
had  long  since  paid  his  brother,  if  he  paid  out  of  the  busi- 
ness, he  must  have  been  much  more  successful  than  said  W. 
R.  Potter  was  during  the  time  he  was  conducting  the  busi- 
ness, and  the  evidence  fails  to  show  that  said  George  M. 
Ralphsnyder  had  any  other  source  from  which  to  derive  the 
money  to  pay  back  said  money. 

Now,  in  the  case  of  Reilhj  v.  Barr,  34  W.  Va.  96  (11  S.  K 
Rep.  750)  this  (^ourt  held  that  "when  it  appears  that  an  in- 
strument conveying  real  estate  is  impeached  as  fraudulent 
by  creditors  of  the  grantor,  if  the  evidence  discloses  the  fact 
that  said  instrument  is  false  in  any  material  pai*t,  the  bur- 
den of  showing  the  transaction  was  fair  lies  upon  the  party 
who  seeks  to  uphold  it.''  Now  the  consideration  named  in 
this  deed  was  four  hundred  dollars,  and  yet  H.  H.  Potte*- 
swears  that  I.  C.  Ralphsnyder  told  him,  in  the  presence  of  W. 
R.  Potter,  when  he  was  talking  of  buying  the  property,  that 
the  true  consideration  was  four  hundred  and  fifty  dollai's; 
and  that  there  was  a  difference  between  Dr.  Potter  and  him 
tha^"  was  not  considered  in  the  record;  so  that,  if  this  be  trijo, 
there  was  another  fifty  dollars  of  purchase  money  not  ]»{uJ 
by  George  M.  but  by  I.  C.  Ralphsnyder,  and  the  deed  is  shown 
to  be  false  in  a  very  material  part,  and  the  burden  of  show- 
ing the  transaction  was  fair  is  thrown  upon  said  George  M. 
Ralphsnyder. 

Wiiite,  in  his  work  on  Fraudulent  Conveyances,  says,  (juor- 
jng  from  Story,  Judge:  '*  'Fraud  is  always  a  question  of 
fa»*t  with  reference  to  the  intention  of  the  gi-antor.    Where 
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ihvi'i}  is  no  fraud,  there  is  no  infirmity  in  the  deed.  Every 
case  depends  upon  its  circumstances,  and  is  to  be  carehilly 
SiTutinized;  but  the  vital  question  is  always  the  :j;ood  faith 
of  the  transaction.  There  is  no  other  test.  Fraud  does  not 
consist  iii  mere  intention,  but  in  intention  curried  out  t>y 
hurtful  acts.  Fraud  or  no  fraud  is  generally  a  question  of 
fact,  to  be  determined  by  all  the  circumstances  of  the  case.' 
i/irect  proof  of  positive  fraud,  in  the  various  kinds  of  covin- 
ous alienations  which  we  are  to  discuss,  is  not,  as  we  shall 
presently  see,  generally  attainable,  nor  is  it  vitally  essential. 
The  fraudulent  conspirators  will  not  be  prompted  to  pro 
claim  tbeir  unlawful  intentions  from  the  housetops,  or  to 
summon  disinterested  witnesses  to  their  nefarious  schemes. 
The  transaction,  like  a  crime,  is  generally  consummated  un- 
der cover  of  darkness,  with  the  safeguard  of  secrecy  thrown 
about  it  Hence  it  must  be  judged  of  by  all  the  surrounding 
circumstances  of  the  case.  The  evidence  is  almost  always 
circumstantial.  Nevertheless,  though  circumstantial,  it  pro- 
duces conviction  in  the  mind  often  of  more  force  than  direct 

■ 

testimony."  Among  the  badges  of  fraud  enumerated 
by  Waite  in  his  work  on  Fraudulent  Conveyances  are  the 
failure  to  take  an  account  of  stock,  and  a  false  admission  of 
the  receipt  of  purchase  money,  both  of  which  are  present  in 
this  instance. 

The  question  as  to  whether  George  M.  Ralphsnyder  had 
notice  of  any  fraudulent  intent  on  the  part  of  his  grantor,  W. 
R.  Potter,  is  one  which  also  may  be  determined  by  the  sur- 
rounding circumstances.  The  testimony  shows  that  for  a 
week  previous  to  the  purchase  of  this  property  from  W.  R. 
Potter,  he  had  been  a  visitor  of  his  brother,  and 
had  been  with  him  night  and  day.  Two  days  before  the 
deed  was  made,  said  Potter  had  transferred  his  books 
and  accounts  to  I.  C.  Ralphsnyder,  and  it  surely 
never  would  have  occurred  to  George  M.  to  pur- 
chase this  property  if  I.  C.  RaJphsnyder  had  not  told  him  of 
its  value,  and  offered  to  loan  him  the  money;  and  Mr.  Wall 
says,  in  his  testimony,  that  George  M.  was  in  the  clerk's  oflBce 
when  his  brother  I.  C.  was  urging  the  immediate  recorda- 
tion of  the  deed;  and  the  evidence  clearly  showing  that  said 
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W.  R.  Potter  made  this  conveyance  with  fraudulent  intent, 
and  I.  C.  Ralphsnyder  acting  as  legal  adviser  of  said  Potter 
and  George  M.  (his  brother)  at  the  same  time,  the  conclusion 
is  irresistable  that  he  explained  the  entire  matter  to  said 
George  M.  before  the  purchase  was  made;  and,  although  the 
parties  went  through  the  formality  of  paying  over  the  fou!- 
hundred  dollars  in  the  presence  of  a  witness,  yet  the  said 
Potter,  having  conceived  the  fraudulent  intent  of  defraud- 
ing his  creditors,  could  easily  have  handed  the  money  back 
to  I.  C.  Ralphsnyder,  who  Wall  says  handed  him  (Potter)  the 
money,  as  the  transaction  between  them  in  regard  to  the 
fifty  dollars  which  was  not  included  in  the  consideration 
named  in  the  deed,  clearly  shows  that  their  relations  were 
very  intimate  and  confidential.  Taking  the  whole  circum- 
stances surrounding  the  transaction,  then,-  my  conclusion  is 
that  said  George  M.  Ralphsnyder  had  full  notice  of  the  fraud- 
iilent  intent  of  said  W.  R.  Potter. 

In  the  case  of  Smith  v.  Yoke,  27  W.  Va.  639,  this  Court  held 
that  where  a  decree  sought  to  be  reversed  is  based  upon  de- 
positions which  are  so  conflicting,  and  of  such  doubtful  and 
unsatisfactory  character,  that  different  minds  and  different 
judges  might  reasonably  disagree  as  to  the  facts  proved  by 
them,  or  the  proper  conclusions  to  be  deduced  therefrom, 
the  appellate  court  will  decline  to  reverse  the  finding  or  de- 
cree of  the  chancellor,  although  the  testimony  may  be  such 
that  the  appellate  court  might  have  pronounced  a  different 
decree  if  it  had  acted  upon  the  cause  in  the  llrst  instance. 
The  same  thing  is  held  in  the  case  of  Bartlett  v.  Cleavenger, 

35  W.  Va.  720  (14  S.  E.  Rep.  273). 

Applying  the  law,  then,  to  the  facts  and  circumstances 
shown  in  this  case,  my  conclusion  is  that  the  court  commit- 
ted no  error  in  decreeing  that  the  deed  from  W.  R.  Potter  to 
George  M.  Ralphsnyder  was  fraudulent  and  void  as  to  the 
rights  of  the  plaintiffs. 

The  next  error  assigned  is  in  not  ascertaining  the  personal 
estate  of  William  R.  Porter,  and  settling  the  administration 
accounts  of  his  personal  representative,  before  any  sale  of 
the  land  and  goods  in  the  cause  described. 

As  to  this  assignment  of  error  it  appears  by  the  answer 
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of  Virginia  Potter,  widow,  and  administratrix  of  the  estate 
of  W.  R.  Potter,  deceased,  that  the  books  and  accounts  which 
were  assigned  by  W.  R.  Potter  to  I.  C.  Ralphsnyder  were  all 
the  personal  property  owned  by  said  W.  R.  Potter,  except 
what  was  held  as  exempt,  which  was  less  than  two  hundred 
dollars;  and  she  elects  to  take  her  dower  in  gross  out  of  the 
property  sold;  and  for  that  reason  there  was  no  necessity  of  as- 
signing her  dower,  and  there  was  no  necessity  of  directing 
an  account  [see  Stceeney  v.  Refining  Co,,  30  W.  Va.  443  (4  S. 
E.  Rej).  431)  ]  this  being  a  suit  to  set  aside  a  fraudulent  con- 
veyance, and  the  only  personalty  being  the  stock  of  goods 
claimed  by  the  defendant  George  M.  Ralphsnyder.  See 
Clark  V.  Figging,  31  W.  Va.  156  (5  S.  E.  Rep.  643)  where  it  is 
held  that  where  an  assignment  of  personal  property  is  made 
in  fraud  of  creditors,  they  or  any  of  them  may,  in  a  court  of 
equity,  have  the  same  set  aside. 

The  creditor  who  first  files  his  bill  obtains  thereby  a  pri- 
ority, and  is  entitled  to  be  first  paid  from  the  proceeds  of 
the  sale  of  the  property,  if  there  are  no  valid  prior  liens. 

The  deed,  though  ever  so  fraudulent  as  to  existing  credi- 
tors of  the  grantor,  is  valid  and  binding  as  between  the  par- 
ties to  the  fraud.     See  Core  v.  Cunningham,  27  W.  Va.  210. 

It  is  further  assigned  as  error  that  the  court  decreed  a 
sale  of  the  property  without  giving  the  appellant  George  M. 
Ralphsnyder  a  day  in  which  to  relieve  the  same  from  sale. 
The  plaintiffs,  however,  asserted  no  claim,  and  were  enti- 
tled to  no  decree,  for  money  against  said  George  M.  Ralph- 
snyder, and  obtained  no  such  decree  against  him.  Their  de- 
cree was  against  the  estate  of  W.  R.  Potter,  and  his  personal 
representative  was  allowed  thirty  days  in  which  to  pay  said 

decree. 

It  is  also  assigned  that  it  was  error  to  read  the  evidence 
and  pleading  in  the  original  cause  in  the  petition  proceeding 
of  Greer  &  Laing  against  appellant  We  find  it  stated,  how- 
ever, in  Sands'  Suit  in  Equity  (page  688)  that  "creditors 
may  come  in  by  petition  to  a  suit  attacking  a  deed  on  the 
ground  of  fraud,  and  their  priority  will  be  determined  by  the 
date  of  filing  their  petition,  unless  they  have  other  ground 
of  priority,"  citing  Wallace's  Adm'r  v.  Treakle,  27  Gratt.  479, 
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See,  also,  1  Bart.  Ch.  Prac.  p.  340.  A  Creditor  may,  under 
the  practice,  file  his  petition  in  a  cause  pending  which  has 
for  its  object  the  vacation  of  a  fraudulent  conveyance,  and 
upon  proper  allegations  be  made  a  party  to  the  suit;  and  the 
bill,  exhibits,  answers,  depositions,  orders  and  decrees,  and 
all  the  proceedings  in  said  cause,  may,  upon  proper  prayer, 
be  read  as  part  of  his  petition.  See  3  Daniell,  Ch.  PI.  &  Pr, 
p.  2142 ;  1  Daniell,  Ch.  PL  &  Pr.  p.  874. 

It  is  also  claimed  that  it  was  error  to  overrule  the  de- 
murrer of  appellant  to  the  petition  of  Greer  &  Laing,  but  as 
no  reason  for  the  demurrer  is  assigned  in  argument,  and  we 
see  no  objection  to  said  petition,  we  must  conclude  that  said 
demurrer  was  properly  overruled. 

This  disposes  of  the  errors  assigned,  and,  for  the  reasons- 
above  stated,  my  conclusion  is  that  there  is  no  error  in  the 
decree  complained  of,  and  the  same  is  afiirmed,  with  costs- 
and  damages. 


CHARLESTON. 
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JV  JS\       1-    Husband  AND  Wife— Married  Women— Resttltino  Trust. 

54    6961 

When  a  husband  purchases  property  with  hlB  wife's  money ^ 

and  takes  the  deed  In  his  own  name,  a  resulting  trust  Is  raised  in 

her  favor;  unless  it  Is  shown  that  she  Intended  the  money  as  a 

gift  or  loan  to  her  husband,  the  establishment  of  which  fact  de- 

3^  volyes  on  the  husband,  or  those  claiming  under  him. 

30 

579    2.    Husband  AN'i>   ViFK-OiFT  -  TiAPSE  OF  Time. 

Mere  lapse  of  time  is  not  sufficient  to  establish  a  gift  on  her 
part,  in  so  far  as  hlB  collateral  heirs  are  concerned,  if  he  has  in- 
dulged her  In  the  belief  of  ownership,  and  allowed  her  to  Improve 
the  property  with  her  separate  estate. 

Joseph  Morel  and  for  appellants,  cited  Code,  c.  86,  s.  1;. 
16  W.  Va.  686;  12  W.  Va.  350;  16  W.  Va.  108;  Sto.  Eq.  PL,  § 
218;  Id.  §  128;  Id.  §  141;  10  W.  Va,  1;  15  W.  Va.  666;  8  W. 
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Va.  29;  19  W.  Va.  179;  Code  1868,  c.  66;  s.  1;  Id.  c.  166;  p. 
735;  25  W.  Va-  816;  30  W.  Va-  505;  1  Minn.  Inst  299;  14  W. 
Va.  338;  22  W.  Va.  130;  16  Gratt.  275;  27  W.  Va.  761;  20  W. 
Va-  571;  11  W.Va.  122;  13  W.  Va.  29;  22  W.  Va.  673;  23  W. 
Va.  499;  24  W.  Va,  405;  27  W.  Va,  206;  24  W.  Va.  199;  29  W. 
Va.  441;  37  W.  Va.  373;  32  W.  Va.  203,  447;  37  W.  Va.  396; 
14  W.  Va.  322;  14  W.  Va-  338;  37  W.  Va.  400;  13  W.  Va.  67; 
31  Penn.  St.  454;  20  W.  Va.  545;  13  W.  Va-  68;  24  S.  C.  273; 
68  Am.  Rep.  261  and  note. 

P.  J.  Crogan  for  appellee. 
1. — Misnomer — Plea  in  abatement — Code,  c.  125,  s.  14,  15. 
2. — Parol  proof  of  resulting  ti'ust — 7  Leigh  577;  15  W.  Va. 

577;  2  Wash.  R.  P.  505. 
3. — When  resulting  trust  arises. — 23  W.  Va.  475;  22  W.  Va. 

355;2Pom.  Eq.  §1043. 
4. — Wife^  freehold  lands  prior  to  Code  1868, — Min.  Inst.  311; 

30  W.  Va.  507 ;  32  W.  Va.  143. 
5.'^0ift  married  women,  prior  to  Code  1868.    Husband  trUrStce. 

—1 W.  Va.  205;  19  S.  E.  Rep.  382;  2  Sto.  Eq.  1380. 
6. — Distribution  of  decedent* s  personal  estate. — Code,  c.  78,  s.  9. 

Dent,  J  udge  : 

At  July  rules  1891,  in  the  Clerk's  office  of  the  Circuit 
Court  of  Preston  county,  Helen  A.  Berry,  plaintiff,  filed  her 
bill  in  chancery  against  Caroline  \yiedman,  S.  A.  Litman, 
Carl  Litman  and  Mrs.  A.  J.  Morris,  heirs  of  her  husband,  Oli- 
ver Berry,  deceased,  to  compel  a  conveyance  to  her  of  the 
legal  title  to  a  certain  house  and  lot  situated  in  Evansville, 
in  said  county.  She  alleges  that  the  lot  was  originally  pur- 
chased and  paid  for  with  money  advanced  to  her  by  her 
father,  but  that  the  deed  was  made  to  her  husband ;  that  he 
always  recognized  the  property  as  hers;  and  that  she,  with 
this  understanding,  during  the  years  1887,  1888,  1889,  built 
thereon,  with  her  separate  funds,  a  house  costing  more  than 
the  property  would  sell  for.  After  her  husband's  death, 
which  occurred  in  the  year  1891,  his  heirs  set  up  claim  to  the 
ownership  of  the  property,  and  thereupon  she  brought  her 
suit  to  compel  a  conveyance  of  the  legal  title.    On  the  14th 
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day  of  September,  1891,  the  defendants  appeared,  and  filed 
their  joint  answer,  in  which  they  denied  the  plaintilBT's  own- 
ership of  the  property,  or  that  she  had  invested  any  money  in 
building  the  house  thereon,  but  claimed  that  the  whole  prop- 
erty was  bought  and  improved  by  Oliver  Berry,  deceased,  out 
o^  his  own  funds.  To  this  answer  a  general  replication  was 
entered,  and  the  parties  went  to  proof.  On  the  first  day  of 
April,  -1893,  the  Circuit  Court  entered  a  decree  in  favor  of 
plaintiff,  from  which  the  defendants  have  appealed,  and  now 
here  assign  numerous  errors: 

First,  want  of  proper  parties;  that  the  administrator  <of 
the  personal  estate  of  Oliver  Berry  should  have  been  made 
a  party.  There  were  no  debts,  and  no  decree  was  sought 
against  the  personal  estate,  and  therefore  the  administra- 
tor was  not  a  necessary  party. 

As  to  the  wife  of  A.  J.  Morris,  she  appears  to  have  been 
properly  summoned  as  Mrs.  A.  J.  Morris,  and  she  was  before 
the  court  in  her  husband's  name,  and  no  objection  to  this 
was  made  in  the  court  below;  but  the  answer  is  filed  for' a  11 
the  defendants,  denying  the  plaintiff's  equity,  and  this  Court 
will  not  now  permit  the  husband,  who  was  not  summoned  In 
the  case,  to  come  in  here,  after  a  fair  hearing,  without  ob- 
jection, on  the  merits,  and  say  that  it  was  his,  and  not  his 
wife's  answer  that  was  filed.  Courts  of  equity  will  not  per- 
mit theuiselves  to  be  trifled  with  in  this  way.  According  to 
the  rule  laid  down  by  this  Court  in  the  case  of  Rader  v.  NecU^ 
13  VV.  \a.  373,  the  husband  was  not  a  necessary  party. 

It  does  not  affirmatively  appear  that  Isaac  Litman  was  a 
necessary  party,  as  there  is  nothing  in  the  case  to  show  that 
he  has  any  interest  in  the  subject  matter  of  the  litigation^ 
and  unless  the  error  affirmatively  appear  the  decree  will  not 
be  reversed. 

The  next  four  assignments  of  error  relate  to  the  merits. 
The  proof  on  the  part  of  the  plaintiff  clearly  establishes  the 
following  to  be  the  facts :  That  in  January,  1866,  the  plain- 
tiff and  Oliver  Berry,  deceased,  were  married;  that  shortly 
prior  to  their  marristge  he  had  bargained  for  the  property  in 
controversy,  but  had  not  paid  for  the  same,  or  obtained  the 
deed  therefor;  that  after  the  marriage,  plaintiff's  father,  as 
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an  advancement  to  her,  furnished  the  money  to  pay  for  the 
property,  and  the  deed  was  then  taken  in  the  name  of  the 
husband;  that  from  time  to  time  she  received  other  funds 
from  her  father's  estate,  amounting  in  the  aggregate  to 
about  eight  thousand  dollars;  that  in  the  years  1887,  1888 
and  1889,  with  her  separate  funds,  she  erected  a  dwelling 
house  on  the  property,  at  an  expense  of  from  one  thousand 
dollars  to  one  thousand  five  hundred  dollars;  that  the  lot  on 
which  this  was  erected  was  a  small  portion  of  the  original 
property,  worth  about  one  hundred  dollars,  the  residue  hav- 
ing been  sold ;  that  the  husband  and  wife  had  lived  in  peace 
together  from  the  time  of  their  marriage,  in  January,  1866, 
up  until  his  death,  March  18,  1891,  over  25  years;  and  that 
he  continually  recognized  the  property  in  controversy  to  be 
the  property  of  his  wife,  and  had  no  estate,  at  the  time  of  his 
death. 

To  contradict  this  state  of  affaird,  the  defendants  show 
that  Oliver  Berry  received  about  one  thousand  dollars  from 
his  father's  estate  prior  to  his  marriage  with  plaintiff;  that 
he  was  a  frugal  and  industrious  man,  and  should  have  been^ 
and  was  generally  considered,  worth  a  large  sum  of  money, 
to  wit,  something  like  six  thousand  dollars,  at  the  time  of  his 
death;  and  that  he  and  his  wife  lived  unhappily  together,  she 
being  overbearing  to  him,  and  treating  him  cruelly. 

Defendants'  evidence  is  founded  on  mere  matter  of  hear- 
say and  supposition,  and  it  seems  to  me  that  it  clearly  ap- 
pears from  this  case,  taken  as  a  whole,  that  what  little  estate 
Oliver  Bercy  had  at  the  time  of  his  marriage  was  expended 
in  payments  of  debts,  or  used  in  the  support  of  his  family; 
that  the  fortune  that  he  was  supposed  to  have  was  really  the 
money,  and  the  increase  thereof,  received  by  his  wife  from 
her  father's  estate;  and  that,  outside  of  her  means  thus  re- 
ceived, he  never  was  worth  anything  on  his  own  account 
All  this  he  had  a  right,  even  prior  to  the  Code  of  1868,  .to  re- 
cognize and  treat  as  her  property,  when  the  same  was  not 
used  in  any  manner  to  defeat  the  rights  of  his  creditors.  The 
decisions  referred  to  by  defendants'  counsel  in  his  exhaus- 
tive brief,  were  in  cases  where  the  rights  of  creditors  were 
involved.    A  very  different  rule  prevails  where  there  is  no 
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such  controversy,  but  it  is  mereh'^  a  litigation  between  the 
wife  and  the  collateral  heirs  of  the  deceased  husband.  So 
far  as  the  latter  are  concerned,  the  husband  has  the  right  to 
give  his  wife  his  property,  his  time,  his  labor  and  skill,  and 
they  have  no  reason  to  complain.  They  are  only  entitled  to 
receive  such  estate  as  rightfully  belonged  to  the  husband, 
and  w^as  undisposed  of  at  the  time  of  his  death.  In  morals, 
a  wife  who  has  lived  with  her  husband  for  twenty  five  years 
has  a  far  superior  right,  to  collateral  heirs,  whose  right  of  in- 
heritance is  merely  a  legal  provision,  through  want  of  direct 
heirs,  and  contains  within  it  no  moral  obligation.  It  is  true, 
the  defendants  charge  that  they  did  not  live  happily  to- 
gether. The  proof  does  not  sustain  this  charge,  and,  if  it 
did,  such  a  fact  would  have  little  to  do  with  determining  the 
status  of  the  property  in  controversy.  The  husband  and 
wife  sometimes  did  not  i>erfectly  agree,  but  this  is  not  un- 
common. On  the  contrary,  it  is  rather  the  rule  than  the  ex- 
ception, because  maiTied  people  generally  consider  they 
have  a  proprietorship  in  each  other;  and  therefore,  if  they 
do  sometimes  express  their  differences  in  language  too  se- 
vere or  harsh,  it  is  a  matter  entirely  within  and  between 
themselves,  and  with  which  the  public  at  large  have  nothing 
to  do.  Affections  sometimes  must  be  lacerated,  before  they 
will  knit  together  properly  and  form  two  souls  into  one. 
Such  difficulties  are  always  magnified  and  exaggerated  by 
repetition.  The  only  question  here  is  whether  the  plaintiff 
has  shown  a  legal  right  to  the  property  in  controversy. 
"When  a  husband  buys  property  with  his  wife's  money,  in 
his  own  name,  there  arises  a  resulting  trust  in  her  favor" 
(14  Am.  &  Eng.  Enc.  Law,  p.  580,  §  17 ;  1  Perry,  Trusts,  §  127) 
unless  a  different  intention  on  her  part  is  shown;  and  the 
burden  of  proof  is  on  the  husband  to  show  she  intended  a  gift 
to  him,  which  is,  however,  prima  fade  established  by  proof 
of  hep  knowledge  and  consent"  (14  Am.  &  Eng.  Enc.  Law, 
supra).  The  fact  that  the  deed  of  the  lands  was  made  to  the 
husband,  in  the  absence  of  proof  that  it  was  made  so  by  the 
wife's  direction,  consent,  or  knowledge,  is  no  evidence  of 
such  gift,  and  warrants  no  presumption  against  the  wife's 
interest     Wales  v.  Newhould,  9  Mich.  45.     In  the  case  of 
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Puseyy.  Gardner,  21  W.  Va.  470,  this  Court  held  that  **Coupts 
will  not  enforce  a  resulting  trtist,  after  a  great  length  of 
time,  or  laches  on  the  part  of  the  supposed  cestui  que  trust, 
Xrapse  of  time,  when  not  d  statutory  bar;  operates  in  eciuity  as 
evidence  of  assent,  acquiescence,'  or  waiver.  Approved  in 
Smith  V.  Turley,  32  W.  \'a.  (9  S.  E.  Rep.  46).  Lapse  of  time, 
as  an  equitable  bar,  only  raises  a  presumption,  which  may  be 
rebutted.  "Courts  will  not  enforce  a  resulting  trust  after  a 
great  lapse  of  time,  or  laches  on  the.  part  of  the  supposed 
-cestui  que  trust,  especially  when  it  appears  that  the  supposed 
nominal  purchaser  has  occupied  and  enjoyed  the  estate. 
But  if  the  trust  is  admitted,  and  there  has  been  no  adverse 
holding,  lapse  of  time  is  no  bar;  and  laches  will  not  be  allow 
^d  to  avail  as  a  defense,  where  fraud  has  been  practiced  on 
the  cestui  to  keep  her  in  ignorance  of  her  rights  until  just 
l)efore  filing  the  bill.  Any  excuse  for  delay  that  takes  holn 
of  the  conscience  of  the  chancellor,  and  makes  it  inequitable 
to  interpose  the  bar,  is  sufficient".  1  Perry  Trusts  §  141. 
And  in  the  case  of  Cranmer  v.  McSwards,  24  W.  Va.  595  (fifth 
point  of  syllabus)  this  Court  propounded  the  law  as  follows: 
^'While  ignorance  of  law  will  not  prevent  the  operation  of  a 
statute  of  limitations,  the  rule  is  different  in  equity — ^a  court 
of  conscience.  In  such  court,  moral  as  well  as  legal  grounds 
may  be  consdered,  and  a  satisfactory  moral  excuse  may  be 
entertained,  although  it  result  from  ignorance  of  law." 

A  long  period  of  time  had  elapsed  from  the  making  of  the 
deed  until  this  suit  was  instituted,  to  wit,  upwards  of  twenty 
five  years — sufficient,  ordinarily,  to  bar  a  proceeding  of  this 
kind.  But  during  all  this  time  the  plaintiff  and  husband  oc- 
cupied the  property  as  their  common  home;  he,  as  far  as  the 
evidence  discloses,  always  admitting,  in  her  presence,  her 
ownership.  While,  under  a  fiction  of  law,  her  possession 
was  his,  yet  he  had  no  adverse  holding  to  her;  and  equity  has 
little  regard  for  mere  fictions  of  law,  but  always  looks  at 
the  facts  and  circumstances  as  they  really  exist.  Even  ac- 
cording to  the  evidence  of  defendants'  witnesses,  "She  was 
lord  of  all  she  surveyed."  "There  was  none  her  right  to  dis- 
pute," in  so  far  as  the  property  in  controversy  was  concern- 
ed.   Even  if  he  did  sometimes  assert  an  ownership  in  the 
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property  in  her  absence,  he  never  did  so  in  her  presence,  nor 
to  any  witnesses  who  would  be  likely  to  inform  her  of  his^ 
claim;  and  such  conduct  on  his  part  would  only  tend  to 
show  that  he  was  attempting  to  deceive  her  as  to  the  true  le- 
gal condition  of  the  property,  lull  her  into  a  state  of  securi- 
ty, and  perpetrate  a  fraud  upon  her.    A  wife's  knowledge  of 
law  has  always  been  recognized  as  limited,  and  therefore  a 
court  of  equity  vigilantly  looks  after  her  interests  with  ten- 
der solicitude.    It  is  clearly  established,  beyond  dispute  or 
question,  that  her  money  built  the  dwelling  house;    Many  of 
the  receipts  filed  show  on  their  face  that  they  were  taken  by 
the  husband  in  her  name,  and  he  admitted  to  several  wit- 
nesses, not  only  that  she  built  the  property,  but  that  it  be^ 
longed  to  her.    His  admissions  are  proper  evidence  against^ 
but  not  in  favor  of  his  heirs. 

The  Counsel  insist  that  the  administration  account  should 
have  been  settled,  to  ascertain  whether  he  had  not  repaid 
her  for  the  investments  in  the  property.  There  is  nothing 
of  this  kind  alleged  in  the  pleadings,  and  there  is  no  evi- 
dence that  she  ever  received  one  dollar  of  his  estate.  On 
the  contrary  the  evidence  tends  to  show  that  he  was  sup- 
ported and  cared  for  by  her  out  of  her  separate  property — 
the  only  source  of  income  for  many  years  prior  to  his  death. 

The  legal  evidence  in  this  case  vastly  preponderates  in 
favor  of  plaintiff,  and  establishes  beyond  dispute  her  moral 
and  equitable  right  to  the  property  in  controversy;  and 
therefore  the  Circuit  Court  committed  no  error  in  compell- 
ing a  conveyance  of  the  legal  title  to  her  by  the  defendants, 
and,  on  their  failure,  by  a  commissioner  appointed  for  the 
purpose. 

As  to  the  question  of  costs,  if  no  defense  had  been  made, 
or  no  resistance  of  the  plaintiff's  rights  undertaken,  there 
might  have  been  some  justice  in  the  claim  that  the  defend- 
ants should  not  pay  costs.  But  when  parties  make  a  rigid 
defense,  and  compel  the  expenditure  of  time,  money,  and 
the  examination  of  witnesses,  to  secure  their  defeat,  they 
ought  not  to  expect  to  escape  the  payment  of  unnecessary 
costs  occasioned  by  their  own  conduct  The  decree  is  af- 
firmed. 
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CHARLESTON. 


Bird  v.  Stout  et  alj 

Submitted  June  12,  1894.— Decided  Deoember  8,  1894. 

1.  Construction  of  Will— Oha^rgb  on  L^nd. 

A  will  gives  several  pecuniary  legacies,  and  then  gives  a  sum 
of  money  to  three  children,  and  then  gives  "the  residue  of  my 
estate,  real  and  personal,'*  to  a  brother  and  three  sisters,  and 
appoints  that  bit>ther  its  executor.  Such  will  creates  a  charge  on 
the  land  for  the  legacy  to  those  children. 

2.  Construction  of  Will^-Besiduary  Legatee. 

Where  it  is  manifest  that  it  was  the  design  of  a  testator  that 
legacies  should  be  paid  at  ell  events,  the  implicatimi  is  thait  the 
residuary  devisee  or  legatee  shall  have  only  the  remainder  after 
satisfaction  of  the  previous  dispositions. 

3.  Construction  of  Will— Enforcement  of  Charge  on  Land. 

A  will  charges  with  a  legacy  land  devised  to  a  person,  and  he 
conveys  it  to  a  third  person,  who  retains  in  his  hands  of  the  pur- 
chase money  a  sum  to  pay  the  legacy,  and  promisee  his  grantor 
to  pay  it  Such  grantor  may  maintain  a  bill  in  equity  against  his 
grantee,    making  the  legatees  parties,  to  compel  the  payment  of 

such  fund  on  the  legacy,  and  to  enforce  the  charge  on  tha  land. 

4.  Amended  Bill. 

An  amended  bill  must  not  Introduoe  another  and  different  cause 
of  suit  from  that  of  the  original  bill.  But  an  amended  bill  is  no 
departure  from  the  original  if  it  tend  to  promote  a  fair  hearing 
of  the  matter  of  controversy  on  which  the  suit  was  originally 
really  based,  provided  it' do  not  introduce  a  new  substantive  cause 
of  suit  different  from  that  stated,  and  different  from  that  intended 
to  be  stated  in  the  original  bill.  An  amended  bill  can  not  be  al- 
lowed containing  statements  inconsistent  with  the  nature  of  the 
original  bill  or  changing  the  cause  of  suit  By  dt  allegations  may 
be  changed  or  modified,  and  others  added,  provided  the  identity 
of  the  cause  of  suit  be  preserved. 
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J.  Philip  Clifford  for  appellant 

John  Russell  for  appellee,  cited  26  Gratt  207;  2  Sim.  & 
BtQ.  113;  Cooper's  Ch.  Cas.  141;  1  Dan.  Ch.  408;  8  Band.  238; 
9  Gratt  1;  24  W.  Va.  645;  2  Sto.  Eq.  Jur.,  §  1041. 
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Brannon,  President: 

Appeal  taken  bv  Noah  Stout  from  a  decree  of  the  Circuit 
Court  of  Harrison  county  requiring  him  to  pay  certain 
monev. 

The  first  error  assigned  is  that  the  court  erred  in  over- 
ruling the  defendant's  demurrer  to  the  original  and  amend- 
ed bills. 

Wesley  M.  Bird  filed  a  bill  in  equity  against  Noah  W. 
Stout  as  sole  defendant,  alleging  that  Bird  had  conveyed  to 
Stout  land  at  the  price  of  three  thousand,  five  hundred  and 
five  dollars  and  ninetv  five  cents,  of  which  three  thousand 
dollars  had  been  paid,  and  the  balance  was  to  have  been 
paid  afterwards,  the  deed  retaining  a  lien  for  the  deferred 
payment;  that  part  of  the  land  once  belonged  to  James  H. 
Bird,  who  by  will  devised  it  to  said  Wesley  M.  Bird  and 
others,  and  directed  said  plaintiff,  Wesley  M.  Bird,  as  his 
executor,  to  paj'  each  of  three  infant  children  of  his  sister, 
Caroline  S.  Stewart,  one  hundred  dollars  on  their  severally 
reaching  the  age  of  twenty  one  years;  that,  as  plaintiff  ap- 
prehended that  these  legacies  might  be  chargeable  on  the 
land,  he  proposed  to  pay  them  out  of  the  money  Stout  was  to 
pay  him  as  the  deferred  payment  for  the  land,  the  children 
not  yet  having  reached  twenty  one  years  of  age;  that  the 
three  thousand  dollars  recited  in  the  deed  as  paid  had  not  in 
fact  been  paid  when  the  deed  was  made  to  Stout,  and  Stout 
did  not  then  pay  it  to  plaintiff,  but  paid  debts  of  plaintiff  to 
sundry  creditgrs;  that  in  order  to  ascertain  the  present  value 
of  the  legacies  of  the  children  at  the  date  of  the  conveyance, 
a  calculation  was  made,  and  Stout  gave  plaintiff  his  note  for 
four  hundred  and  fifty  eight  dollars  and  ninety  five  cents 
which  was  intended,  with  the  debts  to  be  paid  by  Stout,  to 
leave  enough  of  the  purchase-money  in  the  hands  of  Stout  to 
pay  the  legacies  as  they  would  fall  due;  that  Stout  had  in 
fact  paid  only  three  thousand  two  hundred  and  seventy 
seven  dollars  and  ninety  four  cents  of  the  price  of  the  land, 
and  still  owed  plaintiff  the  residue  of  the  purchase-money, 
being  two  hundred  and  twenty  eight  dollars  and  one  cent, 
with  interest  from  October  1,  1879;  that  the  children  enti- 
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tied  to  said  legacies  were  born  on  certain  dates,  showing  one 
of  them  then  of  age,  and  Stout  had  never  paid  plaintiff  or 
any  one  else  the  money  so  reserved  for  said  children  out  of 
said  purchase-money,  and  Stout  pretended  that  as  no  pro- 
vision was  made  in  the  deed  for  the  legacies  or  sums  to  be 
paid  the  children,  and  he  had  paid  said  note  of  four  hundred 
and  fifty  eight  dollars  and  ninety  five  cents,  he  had  paid  for 
the  land  in  full,  and  owed  nothing  more  on  it 

Let  us  say  that  the  demurrer  to  this  bill  was  improperly 
overruled,  as  the  legatees  were  necessary,  but  absent  parties. 
That  defect  was  cured  by  an  amended  bill  which  brought 
them  before  the  court.  This  amended  bill  repeated  the  al- 
legations of  the  original  substantially,  alleging  that  the  sum 
left  in  Stout^s  hands  was  there  left  for  the  reason  that  the 
legacies  it  was  set  apart  to  pay  were  a  charge  on  the  land 
under  the  will  of  James  H.  Bird,  and  was  a  trust  fund  for  the 
payment  of  the  legacies;  that  without  regard  to  any  lien  on 
the  land  Stout  should  be  compelled  to  account  for  the  fund 
as  trustee  for  the  legatees. 

The  original  bill  prayed  that  the  two  hundred  and  twenty 
eight  dollars  and  one  cent  be  decreed  to  be  paid  to  plaintiff, 
while  the  amended  bill  prayed  that  one  third  of  the  fund  be 
paid  to  each  of  the  legatees,  and  that  the  land  be  subjected 
to  its  payment. 

A  specification  of  grounds  of  demurrer  filed  to  both  bills 
claims  that  the  original  bill  shows  no  equity.  We  have  no 
brief  on  behalf  of  appellant  Stout  to  support  this  contention. 
Is  it  intended  to  say  that  equity  has  no  jurisdiction?  This 
question  occurred  to  me  as  one  of  doubt  on  first  impression, 
but  my  doubt  has  drifted  away  on  further  reflection. 

I  do  not  think  equity  jurisdiction  can  be  based  on  the 
theory  of  a  lien  reserved  in  the  deed,  for  the  deed  admits  a 
down  payment  of  three  thousand  dollars,  and  retains  a  lien 
for  the  balance  of  the  purchase-money,  and  the  note  given 
for  that  balance  is  stated  in  the  original  bill  to  have  been 

paid. 

It  may  be  said  that  the  aim  of  the  amended  bill  to  sustain 
jurirfdiction  in  equity  on  the  idea  of  a  trust,  and  that  this  is 
a  suit  to  make  the  trustee  account,  is  untenable.    I  doubt 
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not  but  that  by  common-law  the  children  entitled  to  the 
money  left  in  Stout's  hands  could  maintain  an  action  of  law 
for  money  had  and  received  to  their  use,  and  under  section  2, 
chapter  71,  Code.  See  Miller  v.  Lake,  24  W.  Va,  545.  I  have 
not  deemed  it  necessary  to  decide  whether  Bird  could  main- 
tain assumpsit  for  breach  of  undertaking  to  pay  the  legacies 
or  money  had  and  received,  as  I  think  equity  jurisdiction  can 
be  clearly  supported  on  other  definite  grounds,  namely,  that 
a  charge  rests  on  the  land  under  James  H.  Bird's  will,  and 
that  the  plaintiff  may  file  a  bill  on  the  principle  of  quia  timet 
to  compel  Stout  to  pay  the  legacies  to  his  exoneration. 

The  will  of  James  H.  Bird  did  create  a  charge  on  the  land 
for  these  legacies.  It  first  gave  several  other  pecuniary 
legacies,  and  then  the  fourtli  and  last  clause  is  as  follows: 
**I  give  to  the  children  of  my  sister,  Caroline  S.  Stewart,  three 
hundred  dollars,  when  they  are  of  age,  to  be  equally  divided 
between  them.  The  residue  of  uiy  estate,  real  and  personal, 
1  wish  equally  divided  between  my  brother,  Wesley  M. 
Bird  and  my  three  sisters  Emily  S.  Bird,  Sarah  I.  Patton 
and  Rebecca  A.  Bird."  Wesley  M.  Bird  is  appointed  exe- 
cutor. There  is  a  charge  on  the  realty  for  three  hundred 
dollars.  The  testator  intended  it  should  be  paid  at  all 
events,  as  he  decliares  he  prefers  the  legacies  over  the  gifts 
to  Wesley  M.  Bird  and  his  sisters  by  saying  he  gives  them 
what  they  are  to  get  only  after  payment  of  legacies.  The 
use  of  the  word  "residue"  plainly  tells  that  the  brother  and 
sisters  are  to  get  only  a  remnant  And  the  fact  that  he  does 
not,  in  the  residuary  clause,  separate  the  personal  and  real 
estate,  but  blends  them  together,  and  gives  his  brother  and 
three  sisters  the  residue  of  both,  shows  that  he  had  his  mind 
on  both  as  a  fund  to  answer  for  the  legacies.  And  besides  the 
personalty  is  inadequate — ^a  good  reason  why  he  should  in- 
voke both  to  discharge  the  legacies.  And  the  fact  that  Wes- 
ley M.  Bird  is  executor  and  a  devisee  also  is  important 
The  case  of  Bowman  v.  Rust,  6  Band.  (Va.)  587,  is  exactly  in 
point  It  holds  that  if  the  personalty  be  inadequate,  or  there 
be  expressions  in  the  will  tending  to  show  that  the  testator 
had  the  land  in  mind,  a  court  will  make  legacies  a  charge  on 
land,  rather  than  they  shall  go  unpaid.    In  that  case,  a  tes- 
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lator,  whose  personalty  was  inadequate  to  pay  legacies, 
liaving  one  brother,  who  would  have  been  distributee,  gave 
pecuniary  legacies  to  two  friends,  and  devised  all  the  rest 
of  her  estate,  real  and  personal,  to  that  brother,  and  ap- 
pointed him  executor,  and  it  was  held  that  there  was  a 
<;harge  on  the  realty  for  the  pecuniary  legacies.  So,  also, 
Thomas  v.  Rector,  23  W.  Va,  26,  sustains  this  holding  by  au- 
thorities cited  in  its  opinion,  and  in  its  syllabus,  which  is 
that  "where  it  is  manifest  from  the  whole  will  that  it  was  the 
design  of  the  testator  that  the  legacies  should  be  paid  at 
all  events,  the  implication  is  that  the  residuary  devisee  or 
legatee  shall  only  have  the  remainder  after  satisfaction  of 
the  previous  dispositions."     See  2  Lomax  Ex'rs,  side  p.  86. 

Thus  the  land  is  charged,  and  Stout  took  it  with  the  bur- 
den of  that  charge.  Who  will  question  the  right  of  the 
Jegatees  themselves  to  sue  in  equity  to  subject  the 
land?  They  could  do  so  for  two  reasons:  First  Be- 
cause they  are  owners  of  the  charge;  second,  because  they 
can  sue  at  law  for  the  deposit  left  in  Stout's  hands,  or  in 
equity.  Miller  v.  Lake,  24  W.  Va.  545.  And  if  they  could 
sue,  why  not  Bird?  Has  he  not  an  interest  such  as  will  en- 
able him  to  enforce  the  charge,  and  call  on  Stout  to  perform 
his  duty  of  payment?  Bird  was  bound  for  payment,  and  his 
land  also,  and  he  conveys  that  land  with  the  obligation  rest- 
ing on  it,  which  obligation  Stout  promised  to  remove,  and 
was  trusted  with  a  fund  for  its  removal.  Does  not  this  in- 
terest per  8€  enable  him  to  enforce  the  payment  outside  of 
considerations  based  on  the  principles  of  quia  timet?  He 
may  be  deemed  a  creditor  holding  legal  title  to  the  debt  for 
benefit  of  legatees.    But  he  and  his  property  are  endangered 

• 

by  Stout's  failure  to  pay.  Stout  agreed  to  indenmify  him. 
A  surety,  under  this  principle,  can  go  into  equity  to  have 
the  one  primarily  bound  pay  to  his  relief.  So  can  one  who 
has  a  guaranty  of  indemnity.  Call  v.  Scott,  4  Call  402 ;  Bart. 
Ch.  Prac.  282;  2  Story  Eq.  Jur.  §§  849,  850. 

The  legatees,  the  paiiies  entitled  to  receive  the  money, 
are  before  the  court  Surely  Bird  has  such  interest  as  to 
bring  all  parties  interested  before  the  court  to  abide  its  de- 
cree. 1    i 
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Another  ground  of  demurrer  is  that  the  amended  bill  de- 
parts from  the  original  bifl  by  setting  up  a  different  cause 
of  suit.    I  shall  not  enlarge  on  this,  supposing  that  the  posi- 
tion is  plainly  untenable  under  the  liberality  allowed  in 
amending  bills.    Even  by  the  strictest  rule  of  amendment, 
this  amended  bill  is  justified.      It  is  based  on  the  same 
ground  of  suit  and  same  facts  touching  that  ground.    It 
only  brings  before  the  court  the  legatees,  the  owners  of  the 
money,  thus  only  making  an  amendment  as  to  parties  ne- 
cessary to  a  decree  on  the  original  bill,  and  without  whom  as 
parties  it  was  defective.    The  original  demanded  the  money 
for  Bird,  but  the  prayer  of  the  amended  bill  is  that  it  be 
paid  to  the  proper  parties,  the  legatees  entitled  to  it;  and 
the  very  facts  stated  in  the  original  bill  called  in  law  for 
payment  to  the  legatees.    Surely  here  is  no  departure.    In 
Lamb  v.  Cecil,  28  W.  Va.  653,  it  is  held  that  while,  under  pre- 
tense of  amendment,  you  can  not  introduce  an  original  and 
different  cause  of  action  or  ground  of  relief,  yet,  if  the  cause 
of  action  and  relief  sought  are  substantially  the  same,  it  is 
immaterial  that  the  form  in  which  the  claim  is  presented  by 
amendment  differs  essentially  from  that  in  the  original  bill. 
Here  there  is  not  even  that  difference.    In  Kuhn  v.  Brown- 
field,  34  W.  Va.  252  (12  S.  E.  Rep.  519)  it  was  held  even  at 
law — and  surely  equity  is  as  liberal — that  such  amendments 
of  pleadings  should  be  allowed  as  tend  to  promote  fair  trial 
of  the  matter  of  controversy  on  which  the  action  was  orig- 
inally really  based,  provided  the  amendments  do  not  intro- 
duce a  new  substantive  cause  of  action  different  from  that 
declared  upon,  and  different  from  that  which  the  party  in- 
tended to  declare  upon  when  he  brought  his  suit;  that 
amendments  can  not  be  allowed  which  are  inconsistent  with 
the  nature  of  the  pleadings  or  change  the  cause  of  action. 
Allegations  may  be  changed,  others  added,  provided  the 
identity  of  the  cause  of  action  is  preserved.    Surely,  under 
these  principles,  this  amended  bill  is  fully  vindicated. 

Next  it  is  assigned  as  error  that  the  evidence  does  not 
justify  the  decree  rendered  against  Stout  for  the  payment  of 
the  money  to  the  legatees.  This  depends  on  a  simple  ques- 
tion of  fact;  that  is,  whether,  as  part  of  the  purchase-money 
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for  the  land  sold  by  Bird  to  Stout,  a  fund  was  deposited  in 
Stout's  hands  to  pay  the  legacies  in  question.  The  Circuit 
Court  has  found  against  the  defendant  on  this  issue,  and  I 
see  no  ground  to  disagree  with^cetainly  none  to  reverse — 
it.  A  witness  (Peck)  and  the  plaintiff  say  that  a  calcula- 
tion was  made  about  October  15, 1878,  to  ascertain  the  then 
present  value  of  the  legacies,  and  that  Stout  was  present, 
and  a  sum  was  left  in  his  hands  to  pay  them.  A  witness 
(Knisely)  was  i)resent,  and  corroborated  Peck  and  Bird. 
Two  other  witnesses  (Stewart  and  Cottrill)  heard  Stout  ad- 
mit in  1885,  that  there  was  money  in  his  hands  going  to 
these  diildren.  Cottrill  was  guardian  of  one  of  the  children 
and  had  a  conversation  with  Stout,  not  casual,  but  specially 
touching  it  as  in  the  interest  of  his  ward,  and  his  testimony 
has  therefore  the  more  weight.  Stout,  on  the  other  side,, 
is  the  only  witness.    Decree  aflflrmed. 


CHARLESTON. 

Hawker  v.  Moore  ct  al. 

Submitted  September  12, 1894.— Decided  December  8, 1894. 

1.  Co-SuRETiEs— Contributions. 

Between  co-sureties  there  should  be  proportionate  equality  of 
burden.  One  who  has  been  compelled  to  pay  the  wh«ole,  ?the  prin- 
cipal being  Insolvent,  has  a  right  in  equity  to  compel  his  co-surety 
to  pay  his  equitably  equal  part. 

2.  CJo-SuRBTiES— Subrogation. 

To  this  end  he  has  a  right  to  be  subrogated  to  all  the  rights  and 
remedies  of  the  creditor,  but  not  to  the  injury  of  any  one  who, 
by  any  rule  of  strict  law,  or  in  equity  and  good  conscience, 
stands  on  higher  ground,  or  for  any  reason  has  a  better  right. 
Such  a  one  will  not  be  displaced  or  his  right  disturbed.  This  is 
the  essence  of  the  doctrine  of  subrogation. 

3.  Fraudulent  Conveyance— Secret  Trust— Co-Surety. 

A  case  In  which  a  conveyance  was  set  aside  as  made  on  a  secret 
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trust  in  fraud  of  the  grantors  creditors,  and  the  land  conveyed 
subjected  to  the  lien  of  a  Judgment  in  favor  by  subrogation  of  a 
co-surety,  who  had  been  cpmpelled  to  pay  the  whole,  the  princi- 
pal debtor  being  insolvent 

J.  Philip  Clifford,  for  appellant. 
John  Bassell,  for  appellee. 
IIoLT,  Judge  : 

In  this  case  the  Circuit  Court  of  Harrison  county,  br  de- 
cree entered  on  the  7th  day  of  January,  1893,  set  aside  as 
fraudulent  the  deed  made  by  appellant,  Wilson  Moore,  on 
the  first  day  of  ?^eptember,  1880,  to  Elam  F.  Tiggatt,  for  the 
twenty  five  acres  of  land  mentioned,  and  decreed  the  sale 
thereof  to  pay  plaintiff's  judgment,  from  which  defendant 
^Moore  obtained  this  appeal. 

The  facts  are  as  follows:  On  the  15th  day  of  October, 
1880,  the  Merchants'  National  Bank  of  West  Virginia,  at 
Clarksburg,  was  the  holder  of  a  promissory  note  given  to  the 
bank  by  James  Hawker,  the  principal  therein,  and  the  de- 
fendant Wilson  Moore,  and  plaintiff,  Owen  Hawker,  as  his 
sureties;  and  the  bank  on  that  day  obtained  a  judgment 
thereon  against  the  tluee  parties  named.  James  Hawker, 
the  principal,  was  insolvent,  and  plaintiff,  Owen  Hawker, 
was  compelled  to  satisfy  and  pay  the  judgment. 

Therefore  plaintiff  was  entitled  to  contribution  from  his 
co-surety,  defendant  Moore,  of  one-half  the  amount  of  the 
judgment  thus  paid,  and  to  that  extent  to  be  substituted  to 
the  judgment  lien  of  the  bank  against  his  real  estate. 

AVliere  one  has  been  compelled  to  pay  the  debt  of  another, 
equity,  as  far  as  it  can  be  done  without  just  ground  of  com- 
jilaint  on  the  part  of  others,  substitutes  him  to  all  the  rights 
and  remedies  of  the  creditor  against  such  debtor.  This 
doctrine  of  subrogation  has  been  applied  freely  in  this  state, 
;ind  to  its  full  extent,  upon  the  general  principles  of  equity, 
without  the  aid  of  any  statute;  and,  having  taken  this  cor- 
rect view  in  the  beginning,  there  has  so  far  never  been  any 
need  of  any  statute  to  coirect  any  mis-step  in  improper  re- 
straint of  its  ai)plication,  upon  the  su])position  that  a  debt 
once  paid  must  thereafter  be  treated  as  non-existent  under 
all  circumstances,  and  to  all  intents  and  for  all  purposes. 
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The  doctrine,  as  it  has  been  expounded  and  applied  in  our 
<!Ourt8,  has  nothing  of  form,  nothing  of  technicality  about 
it;  and  he  who  in  administering  it,  would  stick  in  the  letter, 
forgets  the  end  of  its  creation,  and  perverts  the  spirit  which 
gave  it  birth.  It  is  the  creature  of  equity,  and  real  essential 
justice  is  its  object.  Enders  v.  Brune  (1826)  4  Rand.  (Va.) 
438,  447;  McNicl  v.  Miller  (1887)  20  W.  Va.  480  (2  S.  E.  Rep. 
335);  Robinson  v.  Sherman  (1845)  2  Gratt.  178;  2  Bart.  ?iuit  in 
Eq.  1051.  The  doctrine  is  eniin€»ntly  calculated  to  do  exact 
justice  between  persons  who  are  bound  for  thfi  performance 
of  the  same  duty  or  obligation,  and  is  one  therefore,  which 
is  much  encouraged  and  protected.  "Equality  is  equity"  is 
on  this  branch  its  maxim.  It  springs  naturally  out  of  the 
two  equities  of  contribution  and  exoneration,  and  is  in  fact 
one  of  the  means  by  which  those  equities  are  enforced.  Bisp. 
Pr.  Eq.  (4th  Ed.)  §  335;  Bering  v.  Earl  of  Winehelsea,  1  Cox. 
^18;  Pendlehim/  v.  Walker,  4  Younge  «&  C.  Exch.  441;  Steel  v. 
Dixon,  17  Ch.  Div.  825;  Brett.  Lead.  Cas.  in  Mod.  Eq.  (2d  Ed.) 
285,  notes.  See  Ferguson  v.  Gibson,  L.  R.  14  Eq.  370;  Forbes 
V.  Jackson,  19  Ch.  Div.  615,  under  the  mercantile  law  amend- 
ment, Act  10  and  20  Vict.  c.  07,  §  5;  2  Beach  Mod.  Eq.  Jur.  § 
800.  Here  the  plaintiff  has  paid  off  the  judgment,  and  asks 
the  court  to  give  him  the  benefit  of  the  creditor's  lien.  Who 
can  object  to  this?  Who  is  injured  by  it?  Not  the  bank, 
for  they  have  received  their  debt  from  the  plaintiff,  and  jus- 
tice binds  them  to  give  the  i)hiintiff  their  vantage  ground. 
Not  the  principal  debtor,  for  he  is  insolvent,  and  has  no  in- 
terest in  the  matter.  Not  the  co-surety  for  it  is  by  his  fault 
tliat  tiie  plaintiff  had  to  bear,  in  the  first  instance,  the  wholi! 
burden.  If  he  had  paid  his  half,  and  equality  is  equity,  there 
would  have  been  no  Occasion  to  ask  the  court  to  compel  him 
to  pay;  and  it  does  not  lie  with  him  to  say  that  the  plaintiff 
shall  not  occupy  a  vantage  ground  that  enables  him,  by  pro- 
cess of  law,  to  enforce  the  performance  of  his  duty.  The 
other  creditors  can  not  complain,  for  the  debt  has  in  truth 
not  been  paid,  because  not  paid  by  the  one  ultimately  bound, 
but  by  others,  who  became  his  unwilling  creditors  in  due 
course  of  law.  But  if  there  should  be  anv  one  who,  bv  anv 
rule  of  strict  law,  or  in  equity  and  good  conscience,  stands 
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on  higher  ground,  or  for  any  reason  has  a  better  right,  he 
will  not  be  displaced,  or  his  right  disturbed;  for  that  is  the 
essence  of  the  doctrine.  See  Pott  v.  Nathans  (1841)  1  Watts 
&  S,  loo;  Eddy  v.  Traver  (1837)  6  Paige  521;  Gross  v.  Davis.  87 
Tenn.  226  (11  S.  W.  Rep.  92)  and  10  Am.  St.  R.  085,  notes; 
Sheld.  Subr.  (2d  Ed.)  §  137;  Id,  p.  209,  §  140;  24  Am.  &  Eng. 
Enc.  Law,  p.  189;  Thomas  v.  Stewart  (1888)  117  Ind.  50  (18  N. 
E.  R<ip.  505);  Crumlish^s  Adm'r  v.  Improvement  Co.,  38  W.  Va 
390  (18  S.  E.  liep.  450)  and  23  L.  R.  A.  120,  note  7;  Diigger  v. 
Wright  (1888)  51  Ark.  232  (11  S.  \V.  Rep.  213.) 

It  would  answer  no  useful  purx)ose  to  take  up  the  testi- 
mony and  show  that  it  justifies  the  decree  complained  of. 
The  fair  conclusion  to  be  drawn  is  that  the  deed  of  Septem- 
ber 1,  1880,  from  defendant  Moore  to  E.  F.  Piggatt,  convey- 
ing the  tract  of  land  of  twenty  five  acres  in  the  bill  and  pro- 
ceedings mentioned,  was  made  by  Moore  to  hinder  and  delay 
his  creditors;  and  that  Piggatt  took  it,  was  holding  it  for 
him,  on  some  sort  of  secret  trust,  the  full  terms  of  which  do 
not  appear.  But  Moore  continued  to  occupy  and  use  the 
land  as  his  own,  as  he  had  always  done,  without  the  pay- 
ment of  any  rent;  and  after  E.  F.  Piggatt's  death  this  tract 
ol"  twenty  five  acres  was,  by  reason  thereof,  ti-eated  as  not 
beUmging  to  his  estate,  and  was  omitted  when  partition 
came  to  be  made  of  his  lands  among  his  heirs. 

Therefore  the  decree  complained  of  is  affirmed. 


CHARLESTON. 

Lawson,  Commissioner  of  Scuool  Lands  v.  IIart,  et  al. 

Submitted  September  12,  1894.— Decided  December  8,  1894. 

School  Lands— Parties — Aite a l. 

The  commissioner  of  School  lands,  is  neither  a  necessary  nor 
proper  party  to  a  chancery  suit  brought  in  the  name  of  the  State 
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of  West  Virginia,  under  section  6,  chapter  24,  Acts  1893,  and  there- 
fore he  is  not  entitled  to  appeal  from  the  decrees  of  the  Circuit 
Court  in  such  suit. 

L.  C.  Lawson  in  pro.  per.,  cited  Const.  Art.  XIII,  s.  5; 
Acts  1872-73,  c.  134,  ss.  11,  12,  18;  Acts  1882,  c.  95,  ss.  10,  11, 
13,  14;  Acts  1887,  c.  17,  s.  14;  Acts  18S9-90,  c.  12;  Acts  1891, 
c.  94,  ss.  13,  16,  17;  Acts  1893,  c.  24,  ss.  12,13,  16;  Code,  1886, 
o.  31,  s.  34;  Id.  c.  105,  s.  5;  Code,  c.  31,  s.  39;  Id.  c.  132,  s.  3;  11 
Gratt.  55-72;  24  W.  Va.  561;  29  W.  Va.  633;  38  W.  Va.  681, 

John  Bassell  and  M.  M.  Thompson  for  appellees,  cited 
Acts,  1893,  c.  24,  ss.  6,  7, 12, 13, 16,  20. 

Dent,  Judge  : 

On  the  21st  day  of  January,  1893,  the  Circuit  Court  of 
Harrison  county  directed  a  suit  in  chancery  to  be  brought 
and  prosecuted  by  and  in  the  name  of  the  State  of  West  Vir- 
ginia in  accordance  with  the  provision  of  section  5,  chapter 
105,  Code,  to  sell,  among  others,  a  certain  tract  of  land  known 
as  the  Browns  Mills  tract  or  property,  situated  in  said 
<;ounty. 

C.  H.  Odbert  and  Thomas  L.  Ford,  as  persons  claiming 
ownership  of  or  interest  in  said  land,  were  made  parties 
defendant  to  the  bill  when  filed. 

Defendant  Odbert  answered  said  bill,  setting  up  that  he 
formerly  owned  said  land,  and  sold  it  to  defendant  Ford, 
but  had  never  made  a  deed  therefor,  for  the  reason  that  a 

large  part  of  the  purchase-money,  to  wit,  the  sum  of  more 

• 

than  seven  hundred  dollars  remained  unpaid;  that  he  was 
not  aware  of  the  forfeiture  of  said  land;  and  prayed  that  he 

might  be  either  permitted  to  redeem  the  same,  or,  if  sold, 
his  lien  for  purchase-money  might  be  preserved  and  pro- 
tected. 

Thomas  L.  Ford  also  filed  his  petition  «and  answer  in  said 
suit,  in  which  he  virtually  admitted  the  facts  set  out  in  the 
answer  of  said  Odbert,  but  attempted  to  shift  the  blame  of 
the  forfeiture  of  said  land  from  himself  to  said  Odbert,  and 
prayed  to  be  allowed  to  redeem  the  same.     Both  of  said 


64  Lawson  V,  Hart. 

answers  were  in  the  nature  of  cross  bills,  and  should  have 
been  so  treated. 

The  court,  for  some  reason,  wholly  disregarding  the  peti- 
tion to  redeem  contained  in  each  of  said  answers,  on  the 
coming  in  of  the  report  of  the  commissioner  in  chancery  ta 
whom  the  cause  had  been  referred,  directed  a  sale  of  said 
land  to  pay— First,  the  costs  of  suit  and  expenses  of  sale; 
second,  fifty  nine  dollars  and  thirteen  cents  taxes  and  in- 
terest due  thereon ;  third,  the  vendor's  lien  of  C.  II.  Odbert 
for  unpaid  purchase-money  due  from  Thomas  L.  Fo/d,. 
amounting  to  eight  hundred  and  twenty  eight  dollars  and 
seventy  one  cents,  and  tlie  balance,  if  any,  to  said  Ford. 

And  on  the  8th  day  of  February,  1894,  the  commissioner 
having  reported  a  sale  of  said  land  at  the  price  one  thousand 
two  hundred  and  seventy  dollars,  the  court,  by  its  decree, 
distributed  the  proceeds  as  follows:  First.  One  half  of  the 
costs  of  the  suit,  including  the  half  of  a  special  fee  of  twenty 
five  dollars,  and  forty  one  dollars  and  eighty  seven  cent& 
commission,  to  the  commissioner;  also  five  dollars  for  mak- 
ing deed  to  purchaser.  Second.  Fifty  nine  dollars  and  thir- 
teen cents  taxes  to  the  state.  Third.  Eight  hundred  and 
twenty  eight  dollars  and  seventy  one  cents  with  interest  to 
C.  H.  Odbert.     Fourth.  ^Fhe  residue  to  Thomas  L.  Ford. 

The  commissioner,  Lewis  C.  Lawson,  not  being  satisfied 
with  this  decree,  appeals  to  this  Court  for  himself,  and,  a& 
he  alleges  in  his  petition,  for  the  state  of  West  Virginia. 
The  errors  assigned  and  relied  on  in  his  argument  are,  first, 
that  he  was  not  ordered  to  pay  the  surplus  over  and  above 
the  taxes,  interest,  and  costs  into  the  state  treasurv  for  the 
benefit  of  the  school  fund;  second,  that  he  was  not  allowed 
commission  on  the  sale  at  the  miiximum  fixed  by  law,  being 
ten  per  centum. 

Under  the  provisions  of  section  5,  chapter  95,  Acts  1882,^ 
and  section  3,  chapter  134,  Acts  1872-73,  the  commissioner  of 
school  lands  was  directed  to  file  his  petition  in  the  Circuit 
Court  of  the  countv  in  which  such  lands  were  situated  for  a 
sale  of  such  lands.  This  Court,  in  the  case  of  McClure  v. 
Maitlarid,  24  W.  Va.  561,  held  that  such  proceedings  were  in 
no  manner  to  be  regarded  a  civil  suit,  but  merely  ex  parte  pro- 
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cecMiiuga,  adopted  by  the  legislature  for  the  sale  of  the  lands 
belonging  to  the  state;  that  they  were  administrative  in 
their  nature,  and  properly  belonged  to  the  legislative  branch 
of  the  government,  and  not  to  the  judicial;  and,  so  far  as  the 
Circuit  Court  was  called  upon  to  act  in  such  proceedings, 
it  acted  as  the  agent  of  the  legislature,  and  therefore  its 
orders  entered  in  furtherance  thereof  were  nonjudicial,  and 
could  not  be  reviewed  by  appeal  or  writ  of  error  in  this 
Court.  Auvil  v.  laeger,  24  W.  Va.  58;^,  was  to  the  same  ef- 
fect. This  doctrine  was  reviewed  and  approved  in  the  later 
ease  of  McClure  v.  Maupeture,  29  W.  Va.  633  (2  S.  E.  Kep. 
761). 

To  avoid  the  effect  of  these  decisions,  if  possible,  the  leg- 
islature provided,  in  section  5,  chapter  94,  Acts  1891,  and  sec- 
tion 5,  chapter  105,  Code,  that  "a  suit  in  chancery  should  be 
brought  and  prosecuted  by  and  in  the  name  of  the  state  of 
West  Virginia,"  in  lieu  of  the  old  provision  by  petition  in  the 
name  of  the  commissioner  of  school  lands.  Under  chapter 
105  of  the  Code,  this  suit  was  commenced,  but  it  was  carried 
on  to  final  decree  under  the  provisions  of  chapter  24,  Acts 
1893,  similar,  so  far  as  the  remedy  is  concerned,  in  all  re- 
spects, to  the  former  law.  In  section  7,  chapter  24,  Acts 
1893,  it  is  provided:  '^All  suits  brought  and  prosecuted  under 
the  provisions  of  this  chapter  shall  be  commenced  as  provid- 
ed in  chapter  124  of  the  Code,  and  proceeded  in,  heard  and  de- 
termined in  the  same  manner,  and  in  all  respects  as  other  suits 
in  chancery  are  brought,  prosecuted  and  proceeded  in,  and 
shall  be  subject  to  the  same  rules  of  chancery  practice  as 
other  suits  in  chancery  in  the  state  courts  of  this  state,  ex- 
cept as  herein  otherwise  provided."  And  in  section  18: 
"In  every  such  suit  brought  under  the  provisions  of  this 
chapter,  the  court  shall  have  full  jurisdiction,  power  and 
authority  to  hear,  try  and  determine  all  questions  of  title, 
possession  and  boundary  which  may  arise  therein,  as  well 
as  any  and  all  conflicting  claims  whatever  to  the  real  estate 
ia  question,  arising  therein."  And  in  section  20:  "Every 
final  decree  entered  in  any  such  suit  shall  be  a  bar  to  the 
claim  of  every  person  to  the  real  estate,  or  any  part  of  it, 
or  any  lien  thereon,  or  to  the  proceeds  thereof,  who  has 
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failed  to  appear  and  present  his  claim  thereto  as  is  provided 
in  the  sixth  section  of  this  chapter,  except  as  to  the  excess 
of  the  proceeds  of  the  sale  thereof  as  provided  in  section 
sixteen  of  this  chapter."  Section  16  provides  how  the 
owner,  his  heirs,  personal  representatives,  or  assij^nees,  or 
any  lien-creditor,  may  recover  the  excess  referred  to  in  the 
twentieth  section,  which  undoubtedlv  means  the  excess  of 
tie  proceeds  not  before  disposed  of  by  the  court.  Section  10 
provides  that  the  Circuit  Court  may  decree  a  sale  of  such 
lands  as  are  subject  to  sale  for  the  benefit  of  the  school^ fund. 
Section  13  makes  provision  for  the  disbursement  of  the  pro- 
ceeds of  lands  which  have  been  sold  for  the  benefit  of  the 
school  fund.  By  these  provisions  the  Circuit  Court  is  given 
complete  equitable  jurisdiction  of  the  land  in  controversy, 
and  is  required  to  determine  what  lands  can  be  sold  for  the 
benefit  of  the  school  fund. 

By  the  constitution  and  statutorv  law,  owners  and  those 
holding  liens  on  the  forfeited  lands  have  reserved  to  them 
the  right  to  the  excess  over  and  above  the  taxes,  interest, 
and  costs.  If  such  lienors  or  owners  appear  in  the  chan- 
cery suit  brought  to  sell  such  lands  before  a  sale  thereof,  and 
estfiblish  their  claims,  the  right  of  the  .school  fund  to  par- 
ticipate in  the  proceeds  of  a  sale  in  so  far  as  they  are  in  ex- 
cess of  the  taxes  is  completely  ousted,  and  there  can  no 
longer  be  a  sale  of  such  land  for  the  benefit  of  the  school 
fund  alone.  The  sale,  when  ordered  in  the  court,  must  be 
made,  not  for  the  benefit  of  the  school  fund  alone,  but  for 
the  taxes  due  thereon,  liens  established,  and  the  residue  to 
the  person  who  has  shown  himself  to  be  the  lawful  owner  of 
the  property. 

Such  is  the  manner  in  which  the  court  proceeded  and  de- 
termined this  case.  It  settled  all  rights  and  claims  with 
regard  to  the  property  in  controversy,  and  then  proceeded  to 
sell  it  in  accordance  with  the  prayer  of  the  bill  and  the 
answers  filed,  except  that  the  result  of  its  determination 
was  to  exclude  the  school  fund  from  any  benefit  in  the  pro- 
ceeds of  the  sale  in  excess  of  the  taxes.  This  was  obviouslv 
in  direct  accord  with  the  intention  of  the  legislature  in 
providing  for  a  chancery  proceeding  in  such  cases.     The 
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legislature  would  do  no  such  foolish  thinp;  or  require  the 
Circuit  Court,  acting:  as  a  court  of  equity,  to  do  such  a  fool- 
ish thing,  as  to  ascertain  who  were  the  lienors  and  owners 
of  the  property,  and  entitled  to  the  fund  in  controversy,  in 
<»ontrol  of  the  courts  and  then  say  to  them:  "The  fund  is 
yours.  Here  it  is.  You  may  have  it,  but  the  court  will  just 
pay  it  into  the  state  treasury,  and  you  take  this  order  to  the 
auditor,  and  he  will  give  you  an  order  on  the  treasurer  for 
it."  Such  circumlocution  is  not  in  accordance  with  the 
rules  and  proceedings  of  a  court  of  chancery,  and  never  was 
intended  by  the  legislature. 

Therefore  the  court  committed  no  error  in  ordering  the 
funds  i)aid  directly  to  the  parties  entitled  to  receive  the 
same. 

The  land  not  being  sold  for  the  benefit  of  the  school  fund 
alone,  the  state  of  West  Virginia,  having  received  the  full 
amount  of  taxes  and  interest  due,  has  no  interest  in  this 
appeal,  and  is  therefore  improperly  made  a  party  thereto. 

Only  parties  prejudiced  by  the  decree  complained  of  can 
api)eal  therefrom.  It  is  plain  from  the  record  and  petition 
that,  while  the  state  is  nominally  a  party,  this  appeal  is  on 
behalf  of  and  in  the  name  of  Lewis  C.  Lawson,  commissioner 
of  school  lands,  and,  as  such,  appointed  commissioner  of  sale 
in  this  suit.  His  complaint  is  that  the  Circuit  Court  has  not 
allowed  him  full  commissions  on  the  proceeds  of  sale  as 
fixed  by  law.  The  amount  controverted  is  too  small  to  give 
this  Court  jurisdiction;  Jience  the  other  matter  is  seized 
upon  as  a  pretext  for  that  purpose.  He  is  not  a  party  to 
the  suit,  either  necessary  or  proper,  but  is  a  mere  appointee 
of  the  Cir(!uit  Court,  acting  as  its  commissioner  to  carry  out 
its  decrees.  If  he  does  not  want  to  obey  them,  he  can  re- 
sign, and  the  court  can  appoint  another  commissioner  in  his 
place. 

If  a  court  does  not  allow  a  commissioner  his  commission 
on  sales  as  the  law  directs,  this  does  not  make  him  such 
party  to  the  suit  as  will  allow  him  to  appeal  from  the  court's 
decrees,  but  he  must  seek  some  other  remedy  to  secure  his 
commissions.  He  is  merely  the  agent  of  the  court  so  far  as 
;fiuch  suit  is  concerned. 
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For  the  foregoing  reatsoss,  the  appeal  in  this  case  is  dis- 
missed as  improvidently  awarded. 
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Phillips  lk  Minear. 

Submitted  September  14,  1894.— Decided  December  8,  1894. 

1.    Tax  Sale— Sheriff  -  collector. 

Section  9  of  chapter  31  of  the  Code  redds  as  follows:  **No  sher- 
iff, deputy  sheriff,  coUeotor  or  other  officer  who  shall  return  any 
real  estate  as  delinquent  for  the  nonpayment  of  the  taxes  there- 
on, or  who  shall  receive  a  list  thereof  under  the  provisions  of  the 
fourth  section  of  this  chapter,  or  who  shall  sell  by  himself,  his 
deputy  or  agent,  or  who  shall  be  the  deputy  of  any  officer  making 
such  sale,  shall  directly  or  indirectly  purchase  any  real  estate  ^ 
sold,  or  be  in  any  way  directly  or  indirectly  interested  with  any 
other  person  in  such  purchase.  Every  person  violating  this  sec- 
tion shall  forfeit  one  hundred  dollars  for  each  offense,  and  the 
sale  shall  be  absolutely  void,  and  the  title  to  the  real  estate  sold 
shall  remain  in  the  i>er^on  in  whose  name  the  same  is  sold." 
Held,  such  fact  making  void  such  sale  may  be  shown  by  any  nat- 
ural, common-sense  implication  fairly  arising  on  the  record  ac- 
cording to  the  principles  of  evidence  and  ordinary  means  and 
methods  of  proof. 

3.    Tax  Sale— Affidavit. 

Where  a  sheriff  who  sells  land  for  nonpayment  of  taxes  under 
chapter  31  of  the  Code,  appends  to  the  list  of  sales  not  the  affidavit 
required  by  law  according  to  the  form  prescribed  by  section  13  of 
chapter  31,  but,  instead  of  saying  in  such  affldaviit,  **I  am  not  now, 
nor  have  I  at  any  time  been,  directly  or  indirectly  interested  in  the 
purchase  of  any  of  said  real  estate,"  substitutes  therefor  the 
phrase,  "I  am  not  directly  or  indirectly  interested  in  the  purchase 
of  any  of  said  land,"  and  there  being  no  other  evidence  of  any 
kind  on  the  point.  Held,  such  case  is  properly  held  to  be  void 
under  section  9  of  chapter  31. 

3.    Tax  Sale— Curative  Act. 

It  is  not  the  object  or  effect  of  the  curative  section  25  of  chap- 
ter 31  to  impair  or  in  any  way  or  to  any  degree  affect  section  9  of 
chapter  31,  or  to  prescribe  that  its  violation  may  not  be  shown  by 
implication. 
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A.  B.  Pearsons  for  appellant,  cited  Acts  1882,  c.  103  s.  25; 
Code,  c.  31,  8.  25;  34  W.  Va.  207;  35  W.  Va.  133,  134,  135;  36 
W.  Va.  613. 

Lipscomb  &  Lipscomb  for  appellee,  cited  Code,  p.  211^ 
s.  13;  Acts  1872-3,  c.  117,  s.  18;  15  S.  E.  Rep.  223;  19  W.  Va. 
150;  34  W.  Va.  207-14. 

Holt,  Judge  : 

The  plaintiff,  James  Phillips,  brought  this  suit  in  equity 
in  the  Circuit  Court  of  Tucker  county  on  the  23d  day  of 
January,  1891,  against  D.  S.  Minear,  to  set  aside  a  tax  deed 
made  to  said  Minear  on  the  27th  day  of  December,  1890,  by 
C.  W.  Minear,  clerk  of  the  County  Court  of  Tucker  county, 
conveying  a  tract  of  one  hundred  and  fourteen  acres  and 
one  of  thirty  acres,  recited  as  sold  by  A.  H.  Bonifield,  as 

sheriff  of  said  county,  in  the  month  of ,  1889,  as  charged 

with  taxes  in  the  name  of  James  B.  Phillips,  and  returned 
delinquent  for  the  years  1887  and  1888,  and  bought  by  said 
defendant,  David  S.  Minear. 

The  Circuit  Court,  by  decree  entered  on  the  13th  day  of 
March,  1893,  set  aside  the  tax  deed,  from  which  this  appeal 
was  taken. 

The  first  question  presented  by  this  record  is,  does  it  ap- 
pear by  any  natural  and  fair  implication  therefrom,  that  the 
sheriff  who  made  the  sale  was  at  any  time  directly  or  indi- 
rectly  interested  in  such  purchase?  If  so,  the  law  declares^ 
that  the  siUe  shall  be  absolutely  void,  and  the  title  to  the 
real  estate  sold  shall  remain  in  the  person  in  whose  name 
the  same  was  sold.  See  section  9,  chapter  31,  Code  1891,  un- 
der w^iich  this  sale  took  place. 

The  evidence  which  goes  to  establish  such  interest  is  as 
follows:      The  thirteenth  section  (chapter  31)  prescribed 

that  there  should  be  appended  to  such  list  an  affidavit  as 
follows: 
"I,  A.  B.,  sheriff  (or  collector  or  deputy  for  C.  D.,  sheriff  or 

collector)  of  the  county  of ,  do  swear  that  the  above  list 

contains  a  true  account  of  all  the  real  estate  within  my 
county  which  has  been  sold  by  me,  as  well  as  a  list  of  all  the 
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real  estate  redeemed,  and  the  nameB  of  the  persons  who  re- 
deemed the  same  during  the  present  year,  for  the  nonpay- 
ment of  taxes  thereon  for  the  year ,  and  that  I  am  not 

now,  nor  have  I  at  any  time  been,  directly  or  indirectly  in- 
terested  in  the  purchase  of  any  of  said  real  estate,  so  help 
ine  God." 

Instead  of  that,  the  sheriff  appended  the  following  oath, 
taken  on  the  22d  day  of  November,  1889 : 

"I,  A.  H.  Bonnifield,  sheriff  of  the  county  of  Tuckeis  do 
swear  that  the  above  list  contains  a  true  account  of  all  the 
real  estate  within  my  countv,  which  has  been  sold  bv  me 
to  individuals  during  the  present  year  for  the  nonpayment 
of  taxes  thereon  for  the  years  1887  and  1888,  and  that  I  am 
not  directly  or  indirectly  interested  in  the  purchase  of  any 
of  said  real  estate.     So  help  me  God. 

A.  H.  Bonnifield,  Sherifl* 

"Sworn  and  subscribed  to  before  me  this  22d  day  of  No- 
vember, 1889. 

"Abe  Bonnifield,  Clerk  County  Court." 

The  legislature,  with  commendable  wisdom,  and  for  ob- 
vious reasons,  enacted  that  the  sheriff  who  made  the  sale 
should  not  be  at  any  time,  neither  at  the  time  when  the  af- 
fidavit is  made  nor  at  any  prior  time,  in  any  way  directly  or 
indirectly  interested  in  the  purchase  of  said  real  estate;  and 
it  intended  to  secure  the  evidence  of  such  want  of  interest 
on  the  part  of  the  officer  making  the  sale  by  requiring  him 
to  take  and  sign  a  written  oath  to  that  effect  as  lasting  evi- 
dence, to  be  appended  to  the  ttst  of  sales. 

The  former  law  had  not  required  the  affidavit  to  state  the 
want  of  interest  with  such  separate  distinctness  as  to  the 
time  of  interest,  but  the  legislature,  moved  perhaps  by  some 
actual  or  supposed  or  apprehended  evasion  of  the  law  in 
that  regard,  by  chapter  5,  p.  8,  of  the  Acts  of  1887,  amended 
and  re-enacted  section  13,  chapter  31,  of  the  Code,  so  as  to 
make  it  read  as  we  now  find  it  in  section  13,  chapter  31,  of  the 
Code  (Ed.  1887,  and  Ed.  1891)  "that  I  am  not  now,  nor  have  I 
at  any  time  been,  directly  or  indirectly  interested  in  the  pur- 
chase of  any  of  said  real  estate,"  and  made  no  other  change 
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in  the  section  than  the  one  here  involved;  so  that  it  can  hard- 
ly be  said  that  the  deliberate  and  only  amendment  made  in  a 
form  of  so  important  an  oath  was  made  for  no  purpose,  and 
has  no  meaning,  and  that  the  old  oath  is,  in  efffct,  just  as 
good. 

But  it  may  be  said — and  no  doubt  could  be  truly  said — 
that  the  high  character  of  the  officer  in  this  instance  repels 
such  inference  of  interest;  but  the  change  in  the  law  was 
made  not  for  particular  instances,  but  for  a  general  rule  of 
•conduct  framed  alike  for  all. 

It  will  hardly  be  said  that  the  officer  did  not,  as  matter  of 
fact,  know  the  law,  or  that  it  is  hard  to  find,  or  to  read  and 
understood  when  found,  or  to  put  it  in  foim  when  read  and 
understood,  for  by  turning  to  section  13  of  chapter  31  of 
the  Code  of  1887 — the  law  under  which  the  sale  was  made — 
the  form  is  given,  and  all  such  excuses  thereby  barred.  It 
is  a  mistake  to  suppose  that  section  9  and  section  13  are 
merely  intended  to  make  a  purchase  invalid  which  would, 
without  such  statutory  inhibition,  be  lawful  and  valid.  On 
general  principles  of  public  policy  such  a  sale  would  be  held 
Toid  without  any  statute  against  it  Gooley,  Tax'n  492. 
Public  policy  does  not  permit  official  integrity  to  be  subject- 
ed to  such  conflict  between  duty  and  interest  (see  Black,  Tax 
Titles,  2d  Ed.,  §  297);  and,  if  he  can  not  buy  directly,  for  a 
still  stronger  reason  he  should  not  be  permitted  to  be  in- 
directly interested  in  the  purchase  by  or  in  the  name  of 
another;  and  this  part  of  the  affidavit  is  intended  to  bring 
home  to  the  officer,  impress  it  upon  his  conscience,  and  put 
liini  under  the  stress  of  an  oath,  sworn  to  and  subscribi-d 
and  filed  as  a  part  of  the  permanent  record  of  his  proceed- 
ings, that  he  can  not  purge  himself  of  such  a  fault  by  trans- 
ferring his  interest  to  another,  before  he  comes  to  make  the 
affidavit;  is  intended  to  remind  the  officer  that  this  law 
does  not  tolerate  any  such  shift  or  device,  and  to  give  such 
express  sanction  to  the  honesty  of  the  sale,  and  furnish  at 
least  prima  facie  evidence  that  no  such  shifting  of  interest 
between-times  has  been  resorted  to.  And  these  provisions 
are  in  this  state,  and  very  generally,  held  to  be  mandatory, 
and  indispensable  to  the  validity  of  the  sale.    See  Simp8on^ 
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V.  Edmiston,  23  W.  Va.  675;  Black  Tax  Titles,  §§  303,  306. 
Such  was  the  main,  if  not  the  sale  purpose  of  the  amend- 
ment of  section  13,  chapter  31,  made  by  the  act  of  February 
5,  1887  (see  Acts  1887,  p.  8). 

The  Circuit  Court  in  holding  this  tax  deed  invalid  was,  in 
my  opinion,  clearly  right,  and  was  simply  following  and 
making  effectual  the  behest  of  the  lawmaker  (see  section  9, 
^chapter  31)  which  declares  with  emphasis  such  a  sale  to  be 
absolutely  void;  and  taking  as  sufficient  prima  facie  evidence 
of  such  interest,  a  common  sense  implication  contained  in 
and  spread  upon  defendant's  own  record  of  title,  in  this  case 
unrebutted,  uncontradicted,  in  fact  the  only  evidence  in  the 
case  on  that  point ;  and  upon  a  matter  so  vital  as  to  be  a  nec- 
essary condition  to  the  validity  of  the  sale,  with  a  plain  man- 
datory form  spread  out  before  the  officer  on  pages  212,  213, 
of  the  law  (the  law  he  was  going  by — chapter  31,  Code,  1887) 
the  only  authority  he  had  to  sell  at  all,  to  bisect  the  oath 
required,  putting  in  that  on  the  22d  day  of  November,  1889, 
when  the  oath  was  taken,  he  was  not  directly  or  indirectly 
interested  in  the  purchase  of  any  of  said  real  es- 
tate, but  leaving  out  the  most  important  part — that  he  was 
not  indirectly  interested  in  such  purchase  on  the  12th  day 
of  November,  1889,  when  the  sale  was  made — gives  rise  to 
a  natural,  material  implication  under  such  circumstances, 
which  can  not  be  overlooked  or  passed  by  wherever  the 
common-law  principles  of  evidence  come  into  play.  And  the 
curative  section  25  of  the  same  chapter  neither  takes  away 
nor  attempts  to  take  away  such  implication,  but  leaves  sec- 
tion 9  in  full  force,  rendering  such  interest  on  the  day  of 
sale  enough  of  itself  to  make  the  sale  absolutely'  void,  with 
such  fact  to  be  made  out  prima  facie,  or  otherwise,  by  the 
ordinary-  principles  of  evidence  and  common-law  means  and 
methods  of  proof  that  are  used  and  applied  by  courts  of  equi- 
ty. See  Hays  v.  Hcatherlp,  36  W.  Va.  613  (15  S.  E.  Rep.  223) ; 
Jackson  v.  Kittle,  34  W.  Va,  207  (12  S.  E.  Rep.  484);  Raxter  v. 
Wade,  39  W.  Va,  281  (19  S.  E.  Rep.  404). 

There  is  evidence  in  the  case  tending  to  show  that  within 
the  time  given  by  law  for  the  owner  to  redeem — ^that  is  to 
say,  within  one  year  from  the  sale  (section  15,  chapter  31) — 
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there  was  an  attempted  tender  of  the  pnrchase-money,  as 
shown  as  to  amount  hy  the  purchaser's  oflBoial  receipt  (see 
section  10,  chapter  31).  The  agent  of  plaintiff  who  lived  on 
the  land,  who  was  to  keep  the  taxes  paid,  went  to  the  pur- 
chaser, told  him  he  lived  on  the  lands  of  plaintiff,  James  Phill- 
ips, and  was  authorized  to  pay  all  taxes  in  Tucker  county  for 
him,  and  asked  defendant  if  he  had  houp^ht  for  taxes  any  of 
the  plaintiff's  lands  in  that  county.  Defendant  said  he  had 
hought  none  of  James  Phillips'  lands  for  taxes;  that  he  had 
no  claims  against  any  lands  of  James  Phillips  for  taxes.  Wit- 
ness put  his  hand  in  his  pocket  to  pay  all  taxes  that  there 
were  on  two  tracts  owned  by  Phillips,  one  of  one  hundred 
and  fourteen  acres  and  one  of  thirty  acres  (the  lands  in 
controversy).  Defendant,  Minear,  said  he  had  not  bought 
said  lands  for  taxes,  and  had  no  claim  against  it  "We 
talked  a  little  along  about  it,  and  I  remarked  that  I  was  to 
look  carefully  after  Phillips'  taxes,  and,  if  Minear  had 
bought  said  land,  that  I  was  ready  to  redeem  it  for  James 
Phillips,  and  that  I  had  the  money  there  to  do  it;  but  Minear 
said  that  he  had  not  bought  the  James  Phillips  land  for 
taxes."  The  record  shows  that  these  two  tracts  were  charg- 
ed.  on  the  land  books  and  sold  in  the  name  of  James  B.  Phil- 
lips. He  is  corroborated  in  the  main  by  his  brother,  who 
swears  he  was  present,  and  by  a  third  witness,  who  saw 
them  together,  talking  about  something,  at  the  time  and 
place  mentioned. 

Defendant,  David  R.  Minear,  examined  as  a  witness  on 
his  own  behalf,  flatly  denies  this;  says  that  neither  such 
conversation,  nor  any  one  like  it,  ever  took  place.  There  is 
an  attempt  to  impeach  the  general  character  for  truth  of 
these  two  witnesses  for  plaintiff,  which  certainly  fails  as  to 
one.  As  to  the  first  witness  for  plaintiff,  five  witnesses  are 
introduced  who  testify  that  they  are  acquainted  with  his 
general  character  for  truth,  and  that  it  is  not  good.  On  the 
other  hand  defendant  introduces  ten  witnesses  who  testify 
that  they  are  acquainted  with  his  general  character  for 
truth,  and  that  it  is  good. 

W^ithout  going  into  details,  it  is  enough  to  say  that  from 
the  facts  not  contradicted,  and  from  all  the  circumstances 
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of  the  case  and  their  inherent  probabilities,  I  am  inclined  ta 
the  opinion  that  no  legal  tender  was  made  or  dispensed  with. 

Several  other  defects  ai'e  relied  on.  First.  The  land  was 
charged  on  the  land  books  and  sold  in  the  name  of  James  B. 
Phillips.  Second.  The  caption  to  the  list  of  sales  prescrib- 
ed by  the  statute  is  not  followed,  but  it  reads,  "List  of  real 
estate  within  the  county  of  Tucker  sold  within  the  month  of 
Tucker,  1889,  for  the  nonpayment  of  taxes  thereon  for 
the  years  1887  and  1888,  and  purchased  by  individuals." 
Third.  It  will  be  noticed  that,  besides  the  mistake  of  re- 
peating the  name  of  the  county  where  the  name  of  the 
month  of  the  sale  ought  to  have  been  inserted,  omitting  the 
month  from  the  caption  altogether,  it  does  not  comply  with 
the  form  prescribed  by  law  in  other  respects.  See  Code^ 
1887,  c.  31,  s.  12.  Fourth.  So,  also,  it  will  be  seen  that  the 
affidavit  of  the  officer  to  be  appended  as  required  by  the 
form  given  in  section  13,  chapter  31,  reads:  "A  true  account 
of  all  the  real  estate  within  my  county  which  has  been  sold  by 
me,  as  well  as  a  list  of  all  the  real  estate  ^redeemed,"  etc. 
In  the  affidavit  here  brought  iu  question  the  latter  clause  i& 
wholly  omitted.  The  forms  given  in  the  Code  are  so  short* 
plain  and  simple  that  it  is  hard  to  explain  their  frequent  non- 
observance;  but  the  curative  section  25  of  the  same  chapter 
31  is  so  broad  and  comprehenwive  that  I  should  be  inclined 
to  think  it  cured  these  irregularities  in  the  list  of  sales  men- 
tioned above. 

Hut  for  the  reason  already  given  I  am  of  opinion  there  is 
no  error  in  the  decree  complained  of,  and  that  it  should  be 
affirmed. 


^r 
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CHARLESTON. 

Stewart  et  al.  v.  Stewart. 

Submitted  June  12, 1894.— Decided  December  8, 1894. 

1.  Equity  Practicb— Lost  Papers— Waiver. 

Where  the  original  papero  In  a  cause  have  been  last,  they  may 
be  supplied  as  provided  in  section  14  of  chapter  130  of  the  Code; 
and  in  a  chancery  cause,  where  the  lost  bill  is  thus  supplied,  and 
the  defendant  appears  and  files  his  answer  thereto,  he  thereby 
waives  any  objection  to  the  manner  in  which  the  bill  was  supplied^ 
or  to  the  authenticiity  of  the  copy  thus  supplied. 

2.  Equity  Practice— Consent  Decree— Clerical  Error. 

After  the  term  at  which  a  consent  decree  is  entered  it  can  not 
be  set  aside,  modified,  or  altered  without  the  consent  of  the  par- 
ties, except  only  to  correct  a  clerical  error,  which  is  a  mistake 
made  by  the  c^.erk  in  entering  such  consent  decree,  and  it  may 
be  corrected  by  the  (original  draft  of  the  decree  furnished  the  clerk 
by  the  court;  or  it  may  be  a  miscalculation  or  mistake  in  some 
ari'thmetical  operation,  whereby  an  erroneous  sum  is  entered  in 
such  consent  decree,  where  all  the  parties  are  agreed  on  the  ba- 
sis of  the  calculation,  and  the  mistake  is  simply  an  arithmetical 
mistake,  or  a  simple  blunder,  in  performing  an  arithmetical  op- 
eration, all  parties  being  agreed  on  the  operation  to  be  per- 
form^U. 

3.  Equity  Practice— Clerical  Error. 

In  order  that  a  decree  may  be  corrected  or  reversed  on  motion 
under  section  1  of  chapter  134  of  the  Code,  the  error  complainedr 
of  must  be  a  clerical  error,  or*  error  in  fact  for  which  a  judgment 
or  decree  may  be  reversed  or  corrected  on  motion  or  writ  of  error 
coram  nctna, 

4.  Equity  Practice— Commissioner's  Report. 

When  questions  purely  of  fact  are  referred  to  a  commissiOLor, 
to  be  reported  upon,  the  findings  of  the  commisSk  ner,  while  not 
as  Qonclusive  as  the  verdict  of  a  Jury,  will  be  giver  great  weight, 
and  should  be  sustained  unless  it  plainly  appeais  that  they  are 
not  warranted  by  the  evidence.  This  rule  operates  with  peculiar 
force  in  an  appellate  court  where  the  findings  of  the  commis- 
sioner have  been  approved  and  sustained  by  the  decree  of  the  in- 
ferior court. 

5.  Equity  Practice— Exceptions— Commissioner's  Report. 

Generally,  exceptions  to  the  report  of  master  commlssionera 
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partake  of  the  nature  of  special  demurrers,  and,  if  the  report  is 
erroneous,  the  party  complaining  |0f  the  report  or  excepting  there- 
to must  point  out  the  errors  in  his  exceptions  with  reasonable  cer- 
tainty, BO  as  to  direct  the  mind  of  the  court  to  them.  When  he 
d|oes  60,  the  parts  not  excepted  to  are  admitted  to  be  correct,  not 
only  as  regards  the  principles,  but  also  as  relates  to  the  evidence, 
on  which  they  are  founded. 

7.    Equity  Practice— Consent  Decree— Clerical  Error. 

A  decree  or  order  made  by  consent  can  not  be  set  aside  either 
by  rehearing  or  appeal  or  by  bill  of  review,  unless  by  clerical  error 
anything  has  been  inserted  in  the  order  as  by  consent,  to  which 
the  party  had  not  consented,  in  which  case  a  bill  of  review  might 
lie. 

U.  N.  Arnett,  Jr.,  and  J.  A.  Haogerty  for  appellant, 
cited  Bentlj  on  Personal  Property,  §  85;  0  Cowan  687;  18 
Am.  Dec.  543;  1  Humph.  498,  505;  McMull.  459;  18  W.  Va. 
244. 

Cox  &  Baker  for  appellees,  cited?  W.Va.  152, 380;  Code, 
c.  130,  s.  14;  Code,  c.  78,  s.  9;  28  W.  Va,  370;  17  W.  Va.  649;  11 
W.  Va.  482  and  400;  2  Bart  Ch.  Pr.  796,  797;  1  Id.  126-7,  339; 
11  W.  Va.  482;  29  W.  Va.  201,  400;  Code,  c.  134,  s.  5;  23  W. 
Va,  482,  485;  3  W.  Va.  659;  8  W.  Va.  174  ef  seq.:  1  Bart.  Ch. 
Pr.  332,  334,  336;  12  W.  Va,  371;  25  W.  Va,  544,  549;  Code,  c. 
133,  s.  12;  2  Bouv.  L.  D.  569;  2  Waits  Act.  &  Def.  247  et  seq.: 
Code,  p.  668,  s.  6. 

Okey  Johnson  for  appellee,  cited  31  W.  Va.  137;  11  W. 
Va,  482;  17  W.  Va.  649;  14  W.  Va.  531;  18  W.  Va.  184;  26 
W.  Va,  710;  18  W.  Va.  507;  30  W.  Va.  147;  33  W.  Va,  157. 

English,  Judge: 

jRobert  Stewart  was  at  one  time  the  owner  of  a  tract  of 
land  situated  in  Monongalia  county,  on  which  he  resided,  and 
raised  a  family  of  eleven,  consisting  of  sons  and  daughters. 
He  died  intestate,  leaving  his  children,  four  boys  and  seven 
girls,  surviving  him,  w^hose  names  were  as  follows:  Wil- 
liam, Charles,  John,  Foster,  Anna,  Isabel,  Elizabeth,  Mary, 
Susannah,  Jane  and  Rebecca.  Four  of  them,  to  wit,  Wil- 
liam, Charles,  Anna  and  Isabel,  married,  while  the  other 
seven  remained  single.  Isabel  had  no  children,  but  to  the 
other  three  who  married  were  born  eighteen  children, 
and  this  suit  was  brought  by  seventeen  of  the  grand-children 
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of  said  Robert  Stewart  against  John  Stewart,  Jr.,  who  was 
a  son  of  said  Charles  Stewart,  to  obtain  a  partition  of  the 
real  estate  inherited  from  their  uncles  and  aunts,  and  also 
to  obtain  a  share  of  the  personal  estate  left  by  said  uncles 
and  aunts;  the  said  John  Stewart,  Jr.,  claiming  to  be  the 
sole  owner  of  the  personal  estate  left  by  «aid  relatives. 

All  of  the  children  of  said  Robert  Stewart  were  dead  at 
the  time  of  the  institution  of  this  suit:  John  Stewart,  Sr., 
and  Rebecca  Stewart  alone  of  said  eleven  children  having 
disposed  of  their  property  by  will,  and  under  the  will  of 
said  Rebecca  said  John  Stewart  claims  the  personal  prop- 
erty entirely,  and  a  large  portion  of  the  real  estate. 

AVhen  Anna,  Chai'les  and  William  married,  they  sold  their 
interest  in  the  home  farm  to  Foster,  Mary,  Susannah,  Eliza- 
beth and  Jane;  Isabel  becoming  no  party  to  the  purchase, 
but  retaining  lier  interest. 

In  the  winter  of  18GG-67,  said  Foster,  Susannah,  Eliza- 
beth, Jane  and  Rebecca  bought  a  farm  known  as  the  "Smith 
Farm,''  containing  seventy  ft^'e  acres,  adjoining  the  home 
farm.  The  unmarried  brothers  and  sisters  made  their 
home  on  these  lands,  and  cultivated  the  same,  and,  being 
industrious  and  frugal,  their  earnings  went  into  a  common 
fund,  they  living  together  as  one  family. 

The  bill  in  this  cause  was  filed  in  the  Circuit  Court  of 
Monongalia  county  on  the  first  Monday  in  January,  1889, 
by  William  H.  Stewart  and  otliers.  The  process  appt^rs  to 
have  been  returned  executed,  the  rules  seem  to  have  been 
regularly  taken,  the  bill  regularly  taken  for  confessed,  and 
the  cause  set  for  hearing.  On  the  22d  day  of  February,  1889, 
the  defendant,  John  Stewart,  filed  his  answer  to  the  plain- 
tifiPs'  bill,  and  the  plaintiffs  replied  generally  thereto.  On 
the  24th  day  of  June,  1889,  the  case  was  heard  upon  the  bill 
and  upon  the  answer  of  said  Jolm  Stewart  in  his  own  right, 
also  as  devisee  of  Rebecca  Stewart,  deceased,  general  repli- 
cation thereto,  exhibits  and  depositions,  on  consideration 
whereof  the  court  was  of  opinion  that  John  Stewart,  deceas- 
ed, by  his  last  will  and  testament,  dated  February  10,  18G4, 
devised  his  real  and  personal  estate  to  his  four  sisters  Eliza- 
beth Stewart,  Mary  Stewart,  Susannah  Stewart  and  Rebecca 
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Stewart  and  his  brother  Foster  Stewart  for  life,  until  the 
death  of  the  last  mentioned  of  them,  and  then^to  be  divided 
among  their  legal  heirs,  and  that  their  sister  Jane  took 
nothing  by  said  will;  and  the  court,  being  of  opinion  that 
the  cause  should  be  referred  to  a  commissioner,  proceeded  to 
refer  it  to  John  J.  Brown,  commissioner,  to  report  certain  re- 
quirements therein  set  fortlh 

On. the  12th  day  of  November,  1889,  another  decree  appears 
to  have  been  entered  in  said  cause,  when  it  was  heard  upon 
the  report  of  said  commissioner,  John  J.  Brown,  and  excep- 
tions thereto  both  b}*  plaintiffs  and  defendants,  and  on  con- 
sideration thereof  the  court  appointed  commissioners,  and 
directed  them  to  go  upon  the  lands  in  the  bill  mentioned,  and 
partition  them  between  the  said  John  Stewart  and  the  plain- 
tiffs in  the  manner  and  the  proportions  therein  prescribed. 

On  the  27th  day  of  February,  181)0,  the  report  of  John  E. 
Price,  surveyor,  and  Joseph  Beiner,  two  of  the  commis- 
sioners appointed  by  said  decree  of  November  12,  1880,  was 
recommitted,  and  William  H.  Brand,  surveyor,  was  sub- 
stituted in  the  place  of  John  E.  Price,  surveyor. 

On  the  2oth  day  of  June,  1890,  another  decree  was  entered 
in  said  cause,  in  which  it  is  stated  that  on  that  dav  John  A* 
Dille,  a  member  of  the  firm  of  Dille  &  Son,  who  brought  this 
suit  for  the  plaintiffs,  w  hich  had  been  pending  over  a  year, 
filed  his  affidavit,  from  which  it  appeared  that  a  large  . 
amount  of  testimony  had  been  taken;  that  there  had  been  a 
decree  of  reference,  and  a  report  thereon,  showing  the 
amount  of  lands  coming  to  the  plaintiffs,  and  the  amount 
to  the  defendants,  the  amount  of  personalty  coming  to  each, 
and  settling  generally  the  rights  of  the  parties  to  the  suit; 
that  there  had  also  been  a  decree  ai)pointing  commissioners 
to  make  partition  of  said  lands,  and  a  report  made,  which 
was  recommitted,  that  the  said  Dille  &  Son  had  all  of  said 
papers  in  their  office  for  examination,  etc,  and  that  the  whole 
of  said  original  papers,  including  bill,  answer,  exhibits,  de- 
positions and  reports,  w  ere,  on  the  morning  of  the  17th  of 
March,  1890,  destroyed  by  fire  by  the  burning  of  the  law 
office  of  the  said  Dille  &  Son,  and  that  the  bill  then  filed, 
marked  *^Filed  May  7,  1890,''  was  substantially  a  copy  of 
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said  bill,  and  that  exhibits  from  one  to  six  were  true  copies 
of  exhibits  filed  with  said  original  bill,  and  exhibits  marked 
seven,  eight,  nine  and  ten  were  tiUnl  with  said  last  named 
bill ;  and  the  court,  having  seen  and  inspected  said  aflftdavit, 

0 

bill  and  exhibits,  ordered  that  the  said  cause  be  docketed 
again  in  said  court,  and  pro(*eeded  in,  heard  and  determined 
on  said  copj  of  said  bill,  exhibits,  depositions  and  proceed- 
ings thereinafter  had  according  to  section  14  of  chapter  130 
of  the  Code,  and  the  defendant,  should  he  choose  to  do  so, 
should  have  leave  to  file  his  answer  to  said  bill  or  demur 
thereto;  and  the  cause  was  remanded  to  rules  for  further 
proceedings  therein.  The  defendant,  John  Stewart,  appear- 
ed at  rules,  and  answered  said  bill,  first  saving  all  just  ex- 
ceptions thereto,  and  demurring  to  the  same  as  insufficient 
in  law\ 

The  plaintiffs,  in  their  bill,  after  showing  their  relation  to 
their  grandfather,  Robert  Stewart,  proceeded  to  state:  That 
said  Robert  died  seised  and  possessed  of  the  seventy  five 
acre-tract  of  land  aforesaid,  but  of  little  or  no  personalty, 
leaving  the  eleven  children  whose  names  have  been  already 
given,  w^ho  with  their  mother,  continued  for  many  years  to  re- 
side on  said  farm ;  and  that  whatever  was  saved  or  accumu- 
lated w'as  kept  by  them  as  a  joint  property  until  about  the 
10th  day  of  April,  1855,  when  Charles,  William  and  Anna 
were  married,  when  said  William  and  wife,  Charles  and  wife 
and  Anna  and  her  husband,  Lot  Henthorne,  sold  and  convey- 
ed their  undivided  three  elevenths  of  said  farm  to  their  five 
sisters  and  brothers,  to  wit,  Mary,  Susannah,  Elizabeth,  Jane, 
Rebecca  and  Foster,  and  that  left  the  family  to  consist  of 
the  widow  and  eight  children,  each  having  one-eleventh  in 
said  farm,  and  Mary,  Susannah,  Elizabeth,  Foster,  Jane  and 
Rebecca  having  in  addition  thereto,  the  undivided  three- 
elevenths  of  Charles,  William  and  Anna.  That  they  all 
lived  together,  worked  the  fann  jointly,  and  the  accumula- 
tions were  held  together,  each  contributing  their  just  pro- 
portion of  the  labor  necessary  to  run  said  farm  successfully 
and  profitably,  until  the  11th  of  February,  18(>4,  when  John 
departed  this  life  testate,  devising  his  estate,  both  real  and 
personal,  to  his  brother  Foster,  and  his  sisters  Mary,  Susan- 
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nah,  Elizabeth  and  Rebecca,  and  the  survivors  of  them,  for 
life,  and  then  to  descend  to  his  legal  heirs.  After  the.  death 
of  John,  and  from  that  time  until  the  death  of  Mary,  on  the 
2d  day  of  April,  1865,  the  family  consisted  of  Mary,  Susan- 
nah, Elizabeth,  Isabel,  Foster,  Jane  and  Rebecca,  who  all 
lived  together,  and  had  whatever  of  personal  estate  had  been 
accumulated  during  the  lifetime  of  John  in  common,  and 
whatever  interest  John  had  therein  parsed  under  his  will  to 
those  surviving  him,  without  any  distribution  among  those 
entitled  thereto,  and  Mary's  interest  in  said  personal  estate, 
as  well  as  her  interes^t  in  the  home-farm,  whether  by  descent 
or  purchase,  descended  to  her  legal  heirs  without  any  parti- 
tion or  distribution,  and  thus  the  said  estate  remained  in  the 
hands  of  said  survivors,  to  wit,  Susannah,  Elizabeth,  Foster, 
Jane  and  Rebecca;  Isabel  having  in  the  meantime  married 
Pierpoint,  and  moved  aw^ay  from  said  home  tract,  and  re- 
mained away  until  the  death  of  her  husband,  an(l  w^hen  she 
returne<l  she  only  made  her  home  with  her  brother  and  sis- 
ters, having  and  enjoying  a  pension  frcftn  the  government; 
and  the  savings  and  accumulations  up  to  the  27th  day  of 
March,  1867,  were  invested  by  them  in  the  Smith  farm,  of 
about  seventy  three  acres,  adjoining  the  home-farm;  and  the 
plaintiffs  allege  that  the  money  invested  in  said  Smith  farm 
was  the  joint  accumulations  of  said  John  in  his  lifetime, 
Mary  during  her  lifetime,  Susannah,  Elizabeth,  Foster,  Jane 
and  Rebecca;  and  said  Smith  farm,  at  the  death  of  said  re- 
spective grantees  (^Rebecca  excei)ted)  descended  to  their  legal 
heirs.  After  the  death  of  the  said  Mary,  the  said  home^farm, 
as  well  as  the  Smith  farm,  was  held,  used  and  enjoyed  by  the 
said  Susannah,  Elizabeth,  Foster,  Jane  and  Ilebeoca,  and 
whatever  they  accumulated  on  said  farms  was  held  by  them 
up  to  the  deatt  of  Susannah  which  occurred  on  the  19th  day 
of  May,  1870,  and  they  allege  that  the  general  impression 
was  that  the  personal  estate  at  that  time  could  not  amount  to 
less  than  one  or  two  thousand  dollars,  and  the  w^hole  passed 
into  the  possession  of  Elizabeth,  Foster,  Jane  and  Rebecca^ 
and  there  remained,  with  the  accumulations  thereon,  until 
the  death  of  Foster,  on  the  oth  of  April,  1872.  Then  the 
two  farms  went  into  the  possession  of  Elizabeth,  Jane  and 
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Rebecca,  with  the  personal  estate,  and  they  had  the  entire 
rents  and  profits  thereof  until  the  death  of  Elizabeth,  which 
occurred  on  the  20th  day  of  July,  1888.     Said  real  and  per- 
sonal estate  then  went  to  Jane  and  Rebecca,  who  possessed 
and  enjoyed  the  whole*thereof  up  to  the  time  of  the  burning 
of  their  house,  the  latter  part  of  the  year  1887 ;  and  that  very 
little  of  the  money  on  hand  was  destroyed  by  said  fire,  and 
all  of  the  personal  estate,  moneys,  notes,  etc.,  not  destroyed 
by  the  fire  was  held  by  said  two  sisters,  and  was  the  joint 
property  of  plaintiffs,  as  the  heirs  of  their  said  uncles  and 
aunts,  and  the  said  Jane  and  Rebecca-     And  they  allege  that 
thev  are  informed  and  believe  there  must  have  been  from  one 
to  two  thousand  dollars  in  money  saved  from  said  fire,  in  ad- 
dition  to  the  notes  and  accounts  held  by  them,  pereonal  prop- 
erty, stock  on  said  farm,  etc.;  that  said  Jane  and  Rebecca 
held  the  same  for  the  benefit  of  themselves  arid  the  plain- 
tiffs, including  whatever  real  and  personal  estate  was  left 
them  by  their  aunt  Isabel,  who  died  on  the  13th  day  of  No- 
vember, 1885,  and  that  the  money  left  by  said  deceased  aunt 
could  not  be  less  than  one  thousand  dollars;  that  the  whole 
of  the  personal  property  specified  in  the  appraisement  bill  of 
John  Stewart,  executor  of  Rebecca  Stewart,  deceased,  was 
the  same  personal  property  that  was  in  the  joint  possession 
of  said  Elizabeth,  Jane  and  Rebecca  previous  to  the  death 
of  said  Elizabeth,  on  the  20th  day  of  July,  1883,  and  the 
death  of  said  Jane,  on  the  15th  day  of  January,  1888,  and  that 
the  said  John,  who  lived  on  tlie  said  Smith  farm,  and  was  the 
tenant  of  his  said  aunts,  was  fully  advised  in  reference  there- 
to; and  they  allege  that  the  said  John  Stewart,  Sr.,  Mary, 
Susannah,  Elizabeth,  Foster,  Jane  and  Rebecca  all  worked 
together,  and  held  their  accumulations  in  common,  and,  al- 
though the  business  mny  have  been  done  at  one  time  by  one 
and  at  another  time  by  another,  no  one  had  any  more  in  it 
tha\i  another;  and  that  Rebecca  Stewart,  the  last  survivor 
of  Robert  Stewart's  family,  would  have  died,  as  did  the  rest, 
without  making  any  disposition  of  her  interest  in  said  estate, 
had  it  not  been  for  her  age  and  the  influence  of  some  one  up- 
on her  in  her  weakness  and  old  age,  as  she  waa  about  eighty; 
years  of  age  when  she  died,  on  the  2d  day  of  July,  1888.    But 
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plaintiffs  say  that  if  John,  the  devisee  of  said  Rebecca,  will 
let  them  have  their  interest  in  said  property,  they  will  say 
nothing  about  said  will,  and  let  said  John  have  the  undivided 
interest  of  Rebecca  in  said  real  and  personal  estate ;  but  they 
claim  the  residue  as  aforesaid,    Theji  exhibit  a  copy  of  the 
will  of  Rebecca  Stewart,  deceased,  and  also  a  copy  of  the 
appraisement  bill  of  her  personal  estate,  and  they  ask  the 
defendant  to  answer;  and  say  what  items,  if  any,  in  said  ap- 
praisement bill,  were  the  separate  property  of  said  Rebecca; 
that  he  also  state  what  monev  was  saved  from  the  fire,  who 
took  the  same  from  the  house,  and  whether,  after  the  death 
of  said  Rebecca,  all  of  said  money  and  personal  property  did 
not  come  into  his  possession,  and  whether  or  not,  to  his 
knowledge,  the  said  Rebecca  ever  inherited  any  property, 
real  or  personal,  other  than  what  she  inherited  from  her  fa- 
ther, brother  and  sisters.     And  they  claim  their  undivided 
interest  in  said  farms  and  personal  estate,  and,  as  their  in- 
terests in  said  land  are  small  to  each  one,  being  eighteen  in 
number,  that  their  interest  in  the  whole  land  be  laid  off  to- 
gether,  in  order  that  the  same  may  be  sold  together,  and  the 
proceeds  be  divided  between  them,  as  it  is  not  susceptible  of 
partition  in  kind  between  them;  and  that  John's,  the  de- 
fendant's share,  if  he  so  desires  it,  be  laid  off  together,  either 
from  both  tracts  or  wholly  from  one  of  them,  as  shall  seem 
best,  by  commissioners  appointed  for  that  purpose;  that 
the  case  may  be  referred  to  one  of  the  commissioners  of  the 
court,  to  ascertain  what  amount  each  of  said  heirs  (the  plain- 
tiffs, as  heirs  of  William,  Charles  and  Anna)  have  in  each 
of  said  farms,  ajid  what  amount  the  defendant  has,  aa  one 
of  the  heirs  of  Charles  and  as  devisee  of  Rebecca,  who  has 
been  in  possession  of  said  real  estate  since  the  death  of  Re- 
becca, the  rents  and  profits,  and  who  is  entitled  to  same, 
what  personal  estate  came  into  the  hands  of  said  John 
Stewart  at  the  death  of  Rebecca  belonging  to  said  John,*  as 
devisee,  and  these  plaintiffs,  and  the  amount  coming  to  each. 
In  his  answer  to  the  plaintiffs'  bill,  the  defendant,  John 
Stewart,  admits  the  allegations  of  the  bill  as  to  his  being 
the  son  of  Charles  Stewart  and  the  grandson  of  Robert 
Stewart,  as  well  as  the  other  allegations  of  the  bill  which 
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state  the  names  and  number  of  the  children  of  said 
Robert,  and  also  as  to  the  property  left  bv  the  said-  Robert 
at  the  time  he  died  intestate;  that  all  of  the  children  of  said 
Robert  are  now  dead,  Rebecca  being  the  last  survivor,  and 
that  the  orders,  as  well  as  the  time  of  the  deaths  of  all  of 
said  children  are  about  accurately  stated;  and  claims  that  no 
one  could  administer  upon  the  estate  of  any  of  them  until 
after  Rebecca's  death,  when  he  qualified  as  executor  of  her 
estate,  as  requested  by  her  will.  He  also  admits  the  facts 
stated  in  the  bill  as  to  the  sale  by  William  and  wife,  Charles 
and  wife,  and  Anna  Henthorne  and  husband  to  Mary,  Su- 
sannah, Elizabeth,  Jane  and  Foster,  and  also  as  to  the  pur- 
chase of  the  Smith  tract  by  said  Foster  Stewart  and  his 
sisters,  Elizabeth,  Susannah,  Rebecca  and  Jane,  in  which  he 
savs  neither  the  said  William  nor  Charles  nor  Anna  had 
anv  interest  whatever  unless  it  be  held  that  they  inherited 
an  interest  therein  at  the  death  of  said  purchasers,  respect- 
ively, which  he  does  not  admit  Respondent  admits  that 
the  sisters  and  their  brother  made  their  homes  together  on 
said  farm,  but  he  denies  that  they  all  worked  the  farm.  He 
says  the  females  all  aided  in  the  housework,  but  that  Re- 
becca was  the  best  qualified  to  acquire  or  manage  or  dispose 
of  property,  and  she  was  in  fact  the  manager  and  controller 
of  both  of  said  farms,  as  well  as  of  all  the  stock  and  other 
property  on  them,  and  rented  said  lands  to  respondent  in 
her  own  name,  and  the  other  sisters  seemed  to  be  living  there 
by  the  sufferance  and  pleasure  of  Rebecca;  that  he  paid  the 
rents  to  Rebecca  or  her  order,  and  the  rents  were  taken  to 
the  dwelling  house  on  the  home  farm,  and  used  there  in  the 
support  of  the  family  and  in  feeding  the  stock.  The  residue 
of  the  answer  is  somewhat  argumentative,  but  puts  in  issue 
the  material  allegations  of  the  bill,  and  in  answer  to  the 
specific  interrogatories  propounded  to  him  by  the  bill  he 
says  that,  as  he  understands  it,  and  understood  it  at  the 
death  of  tlie  said  Rebecca,  each  and  all  of  the  items  described 
in  said  appraisement  bill  were,  at  the  time  of  her  death,  the 
sole  and  separate  property  of  the  said  Rebecca,  and  were 
80,  as  he  believes  and  understood  it,  for  years  before  she 
diedy  but  he  can  not  say  from  whom  she  acquired  or  derived 
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them,  or  how  she  obtained  them;  that  he  doe«  not  know  and 
can  not  say  how  much  money  was  in  fact  saved  from  the 
fire  except  the  seventeen  and  one  fourth  pounds  of  foreign 
and  mutilated  coin  and  a  five  or  ten  dollar  gold  piece  picked 
up  by  some  one  afterwards  near  the  burned  house;  nor  can 
he  remember  who  in  fact  took  the  money  so  found  from  the 
said  house,  and  all  of  the  money  so  found  after  the  death  of 
Rebecca  and  after  respondi^nt's  qualification  came  into  his^ 
possession  as  such  executor,  to  hold  until  the  right  thereto 
should  be  settled,  and  is  still  so  held  by  him,  except  that  he 
was  advised  to  have  said  foreign  coin  valued  by  a  competent 
person,  and  disposed  of,  and  put  into  current  funds,  which 
he  did,  and  the  same  was  so  found  to  be  of  forty  three  dol- 
lars and  thirty  five  cents  less  value  than  as  so  appraised;, 
and  that  he  has  no  knowledge  of  said  Rebecca  inheriting 
any  property,  real  or  personal,  other  than  what  she  so  in- 
herited from  her  father,  brother  and  sisters;  and  he  denies 
each  and  every  allegation  of  said  bill  in  conflict  with  thi& 
answer. 

On  the  12th  day  of  February,  1892,  the  cause  was  heard 
upon  the  bill  and  exhibits  supplied  according  to  law,  to- 
gether with  the  aflSdavit  of  the  loss  of  the  original  papers  by 
fire  in  the  law  office  of  Dille  &  Son,  and  the  answer  of  John 
Stewart  in  his  own  right  and  general  replication  thereto, 
and  upon  the  statement  of  John  J.  Brown,  commissioner  in 
chancery,  to  whom  the  case  had  been  referred  at  a  former 
term  of  the  court,  setting  out  according  to  the  best  recollec- 
tion of  said  commissioner,  the  substance  of  his  report  in  this 
case  under  the  order  of  reference  made  therein,  and  excep- 
tions to  the  supplied  report  of  said  commissioner  by  the 
plaintilTs  indorsed  thereon  in  writing,  and  upon  the  deposi- 
tions for  the  plaintiff  taken  in  the  cause,  and  upon  the  orders 
and  decrees  made  in  the  cause  and  depositions;  upon  consid- 
eration whereof  the  court  was  of  opinion  that  the  excep- 
tions to  the  statement  or  supplied  report  of  John  J.  Brown, 
commissioner,  as  aforesaid,  were  well  taken,  and  it  was  de- 
creed that  the  cause  be  recommitted  to  I.  G.  Lazzell,  a  com- 
missioner  in  chancery,  to  ascertain  and  report  certain  facts 
therein  specified.     On  the  21st  day  of  June,  1892,  a  decree 
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was  entered  in  said  cause,  when  it  appears  to  have  been 
heard  on  the  papers  theretofore  filed  in  the  cause,  and  orders 
and  decrees  thereinbefore  made,  depositions  and  exhibits, 
and  upon  the  report  of  John  E.  Price,  surveyor,  Joseph 
Reiner  and  William  B.  Long,  commissioners,  appointed  at 
the  February  term,  last,  to  go  ui)on  the  lands  in  the  bill  and 
proceedings  mentioned  and  described,  and  make  partition 
thereof,  according  to  quantity  and  value,  among  the  plain- 
tiffs in  the  suit  sixty  per  centum  of  said  lands,  and  to  the 
defendant  John  Stewart,  forty  per  centutn  of  said  lands;  and 
it  appearing  to  the  court  that  the  report  of  the  said  commis- 
sioners,  and  the  plat  filed  therewith,  are  regular  on  their 
face,  and,  there  being  no  exception  to  the  same,  they  were 
approved  and  confirmed,  and  it  was  decreed  that  the  plain- 
tiffs should  take  and  hold  in  fee  simple  lot  number  two  ad 
laid  down  in  the  plat  and  report  of  said  commissioners,  be- 
ing sixty  per  centum  of  said  land  according  to  quantity  and 
value,  bounded  and  described  as  set  out  by  metes  and  l>ouuds 
in  said  decree,  containing  eighty  five  and  a  half  acres,  more 
or  less;  and  that  the  defendant,  John  Stew -it't,  do  hold  in  fee 
simple  lot  number  one  as  shown  on  said  report  and  plat,  be- 
ing forty  per  centum  of  said  lands,  bounded  and  described 
as  set  forth  in  said  decree  by  metes  and  bounds,  containing 
seventy  two  and  one  half  acres,  more  or  less;  and  tJiat  a  writ 
of  possession  do  issue  out  of  the  office  of  the  clerk  of  said 
court,  and  that  the  plaintiffs  be  pfaced  in  po.s^H»ssion  of  the 
lands  so  assigned  to  them  in  this  partitiou  upon  the  ai)i)lica- 
tiou  of  any  of  said  plaintiffs,  and  that  the  plalntilYs  do  pay 
sixty  per  centum  of  the  costs  of  said  partition  and  the  de- 
fendant forty  per  centum  thereof;  and  it  appearing  to  the 
court  that  L  G.  Lazzell,  to  whom  this  cause  was  referred  at 
a  former  term,  had  not  made  up  his  report,  all  matters  so 
referred  to  said  commissioner  were  reserved  for  future  con- 
sideration of  the  court. 

On  the  19th  day  of  October,  1892,  the  final  decree  in  the 
cause  was  entered,  when  the  same  was  heard  upon  the  papers 
and  decrees  before  read  thereih,  and  upon  the  report  of  I.  G. 
Lazzell,  a  commissioner  in  chancery,,  to  whom  the  cause  was 
referred,  as  before  stated,  and  the  depositions  taken  before 
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Sciid  rommissicner  and  other  proper  officers,  and  upon  the 
exceptions  to  said  report  by  counsel  for  defendant,  over- 
ruling siiid  exceptions  in  part  and  sustaining  them  in  part, 
as  appears  from  the  face  of  said  decree;  and  the  said  com- 
missioner having  found  a  net  balance  of  personalty  in  the 
hands  of  John  Btewart  for  distribution  amounting  to  one 
tliousand  three  hundred  and  sixtv  five  dollars  and  fortv 
sevon  cents,  of  which  amount  eight  hundred  and  nineteen 
dollars  and  twenty  four  cents  was  to  be  paid  to  the  seven- 
teen plaintiffs  and  five  hundred  and  forty  six  dollars  and 
twenty  three  cents  to  be  retained  by  the  defendant,  John 
Stewart,  and  ordered  that  the  said  sum  of  eight  hundred  and 
nineteen  dollars  and  twenty  four  cents  be  a  lien  upon  the 
real  estate  of  said  John  Stewart,  and  directed  that  said 
John  Stewart  pay  the  costs  of  said  suit,  except  the  costs  of 
partition,  which  had  been  provided  for  in  a  former  decree. 

It  appears  from  the  record  that  the  decree  appointing 
commissioners  to  go  upon  the  lands  in  controversy  and  par- 
tition them  in  the  proportion  of  sixty  per  centum  to  the 
plaintiffs  and  forty  per  centum  to  the  defendant  was  a  con- 
sent decree,  appointing  commissioners  therein  named  to 
go  upon  said  lands,  and  partition  them  in  that  proportion, 
which  report  was  made  by  said  commissioners,  and  con- 
firmed without  exception.  The  defendant,  John  Stewart,  on 
the  18th  day  of  February,  1893,  had  a  notice  served  upon 
the  plaintiffs  of  amotion  to  reverse  the  final  decree  rendered 
in  said  cause  under  the  provisions  of  chapter  one  hundred 
and  thirty  four  of  the  Code,  which  motion  was  supported 
by  his  own  affidavit,  in  which  he  denies  that  any  person  was 
authorized  to  consent  to  said  decree  ascertaining  the  pro- 
portions in  which  the  parties  were  entitled  to  the  land  in 
controversv.  He  is,  however,  contradicted  bv  the  affidavit 
of  his  attorney,  wiio  states  that  Keckson  &  Fast  were  the  at- 
torneys of  record  for  the  said  Stewart,  defendant  in  said 
suit,  and  they  had  full  and  complete  authority  to  bind  the 
defendant,  and  that  they  did  consent  as  shown  by  said  de- 
cree. 

The  errors,  however,  which  are  sought  to  be  corrected 
under  this  notice  are  not  such  errors  as  may  be  so  corrected 
under  the  statute. 
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Upon  this  question,  Minor,  in  his  Institutes  (volume  4,  pt. 
1,  at  page  854)  says:  "It  is  clear  that  the  provision  was  in- 
tended to  apply  exclusively  to  those  inadvertencies  of  the 
clerk  which  depend  upon  a  comparison  and  calculation  to  be 
made  by  him,  and  which  may  be  safely  reformed  by  refer- 
ence to  other  statements  in  writing  obtained  in  the  proceed- 
ings, and  not  at  all  to  judcial  errors  growing  out  of  a  mis- 
taken application  of  the  law  to  the  facts,  notwithstanding 
such  mistaken  application  by  made  to  the  clerk  alone,  and 
the  court  be  not  directly  privy  to  it."  So,  in  the  case  of 
Cotnpton  V.  ClinCy  5  Gratt.  137,  an  action  of  debt  on  a  bond 
for  one  hundred  and  eighty  eight  dollars  was  described  in 
the  declaration  as  for  one  hundred  and  eight  dollars,  and 
the  defendant  confessed  judgment  for  "the  debt  in  the  de- 
claration mentioned,"  and  judgment  was  entered  for  one 
hundred  and  eight  dollars.  This  was  held  to  be  a  judicial, 
and  not  a  clerical  error,  and  not  amendable  at  a  subsequent 
term  of  the  court.  In  the  case  of  Morris'  Adm'r  v.  Peyton^s 
Adm'r,  29  W.  Va.  201  (11  S.  E.  Rep.  954)  this  Court  held  that 
"after  the  end  of  the  term  at  which  a  consent  decree  is  en- 
tered it  can  not  be  set  aside,  modified,  or  altered  without 
the  consent  of  the  parties,  except  only  to  correct  a  clerical 
error,"  and  that  "a  clerical  error  is  a  mistake  made  bv  the 
clerk  in  entering  such  consent  decree,  and  it  may  be  cor- 
rected by  the  original  draft  of  the  decree  furnished  the 
clerk  by  the  court;  or  it  may  be  a  miscalculation  or  mistake 
In  some  ai'ithmetical  operation,  whereby  a  sum  entered  in 
such  consent  decree  where  all  the  parties  are  agreed  on  the 
basis  of  the  calculation,  and  the  mistake  is  simply  an  arith- 
metical mistake  or  a  simple  blunder  in  performing  an  arith- 
metical operaton,  all  parties  being  agreed  on  the  opera- 
tion to  be  performed." 

The  defendant,  however,  by  this  notice  sought  to  reopen 
the  merits  of  the  case,  and  again  determine  the  proportions 
in  which  the  pai'ties  were  entitled  to  the  real  estate  in  con- 
troversy, and  to  reverse  and  correct  the  decrees  in  that  re- 
spect, which  w^e  think  was  not  permissible,  and  the  court 
acted  properly  in  refusing  to  interfere  with  or  set  aside 
said  decrees  upon  said  notice.    The  action  of  the  court  in  re- 
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fusing  to  set  aside  said  decrees  is  not  assigned  by  the  de- 
fendant as  error,  but,  as  it  forms  part  of  the  record, 
we  thought  proper  to  make  the  above  comment  upon  the  ac- 
tion of  the  court. 

Tlie  next  step*  taken  by  the  defendant,  John  Stewart,  was 
to  file  a  bill  of  review,  in  which,  after  reciting  the  proceed- 
ings had  in  said  original  cause,  the  destruction  of  the  orig- 
inal papers  by  fire,  and  the  manner  in  which  they  were  sup- 
plied, he  alleges  that  the  papers  supplied  and  filed  in  said 
cause  are  not  the  true  and  authenticated  copies  of  the  orig- 
inal papers  filed  in  said  cause,  and  alleges  that  his  oiiginal 
answer  differed  very  materially  in  its  allegations  from  what 
is  alleged  in  his  answ^er,  and  points  out  the  particulars  in 
wiiieh  said  difference  consists,  and  says  that,  by  reason  of  the 
omission  and  failure  to  set  up,  claim,  and  charge  the  same  in 
said  supplied  answer,  he  was,  by  the  decree  of  the  court,  de- 
prived of  all  of  the  interest  in  the  said  eighty  five  acres  of 
land  and  personal  property  of  which  Rebecca  Stewart  died 
seised,  and  which  was  devised  to  him  by  her  last  will  and 
testament  Said  John  Stewart  also  charges  in  said  bill  of 
review :  That  by  reason  of  the  failure  and  omission  of  his 
counsel  to  set  up  and  state  in  said  supplied  answer  the  said 
allegations,  claims  and  interest  of  the  said  Rebecca  Stewart 
as  stated  in  said  original  answer,  he  was  wrongfully  depriv- 
ed of  a  large  portion  of  the  interests,  estate  and  property 
willed  and  devised  to  him  by  the  last  will  and  testament  of 
said  Rebecca  Stewart,  and  that  the  decrees  entered  in  said 
cause  upon  said  supplied  papers  therein  as  aforesaid,  mak- 
ing partition  and  distribution  of  said  estate,  are  erroneous 
and  prejudicial  to  the  rights,  interests  and  claims  of  plain- 
tiff, and,  as  he  is  advised  and  believes,  ought  to  be  reviewed, 
reversed  and  set  aside;  and  that  the  decree  charging  him 
with  one  thousand  three  hundred  and  fifty  dollars  and 
twenty  one  cents  as  executor  of  the  last  will  of  Rebecca 
Stewart,  is  also  erroneous,  and  should  be  reviewed,  reversed 
and  set  aside.  That  the  said  will  of  Rebecca  Stewart  gives  to 
him  absolutely  all  of  the  personal  estate  of  which  said  Re- 
becca died  seised,  including  air  of  the  personal  property, 
money  and  effects  contained  in  said  appraisement  bill,  a 
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copy  of  which  is  exhibited.  That  on  or  about  the  12th  of 
November,  1892,  a  certain  other  decree  was  pronounced  and 
entered  in  said  cause,  among  other  things  decreeing  and 
directing  that  said  plaintiffs  therein  do  recover  from  him 
a  large  sum  of  money,  together  with  a  large  amount  of  costs 
attending  the  said  proceedings,  a  copy  of  which  decree  is 
also  exliibited;  and  that  said  last  named  decree  ought  to  be 
reviewed,  reversed  and  set  aside  for  many  apparent  errors 
and  imi>erfections  appearing  upon  the  face  of  said  decree 
and  upon  the  face  of  the  commissioners'  report  filed  in  said 
cause,  and  from  the  record  of  all  the  proceedings  had  in  said 
cause.  That  an  execution  under  said  decree  had  been  issued 
against  him,  and  placed  in  the  hands  of  the  sheriff  of  said 
county,  directing  the  sheriff  to  collect  the  same  out  of  his 
personal  effects,  goods  and  chattels,  and  he  is  threatening  to 
sell  the  same  to  satisfy  said  execution;  and,  inasmuch  as 
such  errors  and  imperfections  appear  in  the  body  of  said 
decrees  and  upon  the  face  of  said  commissioners'  report,  he 
prays  that  said  decrees  may  be  review^ed,  reversed  and  set 
aside,  and  that  the  plaintiffs,  and  all  persons  acting  for  or 
under  them,  in  levying  and  taking  into  possession  his  prop- 
erty  under  said  decree,  may  be  restrained  and  enjoined. 
Which  injunction  was  awarded  as  prayed  for. 

The  defendants  in  said  bill  of  review  appeared  and  de- 
murred thereto,  and  also  filed  their  answer,  putting  in  issue 
all  of  the  material  allegations  of  said,  bill,  and  on  the  26th 
day  of  June,  1893,  the  cause  was  heard  upon  the  bill  of  re- 
view and  exhibits  therewith  filed,  and  upon  the  demurrer  to 
said  bill  and  the  answer  of  the  defendants  and  exhibits  and 
general  replication  of  the  plaintiff  thereto,  and  upon  the 
motion  of  the  said  defendants  to  dissolve  the  injunction 
aw^arded  to  the  plaintiff  therein,  and  was  argued  by  counsel ; 
upon  consideration  whereof  the  court  sustained  said  de- 
murrer, and  dismissed  the  plaintiffs'  bill  of  review,  and  also 
dissolved  said  injunction,  and  ascertained  the  amount  of 
principal,  interest,  damages  and  costs,  including  officers' 
fees  and  commissions,  due  on  the  decree  enjoined  by  said 
injunction  heretofore  awarded  the  plaintiff,  and  found  the 
sum  of  forty  eight  dollars  and  nineteen  cents  due  to  each 
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of  said  parties  to  whom  said  decree  is  coming  as  principal^ 
and  the  sum  of  one  dollar  and  five  cents  to  each  of  said 
parties  as  interest  from  the  19th  of  October,  1892,  to  the 
30th  day  of  March,  1893,  and  that  the  parties  to  whom  said 
decree  is  coming  are  entitled  to  twenty  dollars  and  thirty 
one  cents  in  the  aggregate  as  damages  in  lieu  of  interest  at 
the  rate  of  ten  per  cent  from  the  time  the  injxinction  took 
effect  until  the  date  of  said  decree,  being  one  dollar  and  nine- 
teen cents  to  each  of  said  seventeen  parties,  and  that  there 
is  due  to  said  parties  to  wiiom  said  decree  is  coming  the  sum 
of  three  hundred  and  sixty  dollars  and  seventy  seven  cents 
in  the  aggregate  as  costs  on  said  decree,  including  officers* 
fees  to  date,  as  taxed  by  the  clerk  of  the  court,  being  the 
sum  of  twentv  one  dollars  and  twentv  two  cents  due  to  each 
of  said  seventeen  parties  to  whom  said  decree  is  coming, 
making  in  all  due  to  said  parties  to  whom  said  decree  is 
coming  of  principal,  interest,  damages  and  costs,  including 
officers'  fees  at  this  date  by  reason  of  said  decree,  the  ag- 
gregate  sum  of  one  thousand  two  hundred  and  eighteen  dol- 
lars and  nineteen  cents,  being  tlie  sum  of  seventy  one  dollars 
and  sixty  eight  cents  coming  to  each  of  said  seventeen  par- 
ties, and  directed  execution  to  issue  therefor  against  said 
John  Stewart,  and  also  directing  that  they  recover  their 
costs  about  their  defense  in  this  cause  expended,  and  that 
execution  issue  therefor.     The  said  John  Stewart  obtained 
this  appeal. 

The  first  assignment  of  error  relied  upon  by  the  appellant 
is  to  the  action  of  the  court  in  directing  a  partition  of  the 
real  estate  in  the  first  of  said  causes  mentioned  and  describ- 
ed among  the  persons  named  in  said  decree  of  partition  with- 
out first  passing  on  the  exceptions  to  the  report  of  Commis- 
sioner John  J.  Brown,  taken  by  both  plaintilTs  and  defend- 
ant, for  the  reason  that,  if  said  exceptions  had  been  passed 
on  at  that  time,  it  would  never  have  been  proper  to  direct 
said  partition  in  the  manner  that  the  same  in  said  decree 
was  and  is  directed.  Now,  it  appears  on  the  face  of  said  de- 
cree that  at  the  time  the  same  was  rendered  the  original 
papers,  including  the  report  of  John  J.  Brown,  and  the  ex- 
ceptions endorsed  thereon,  had  been  consumed  by  fire  in 
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the  office  of  Dille  &  Son,  attorneys  for  the  plaintiffs,  and 
that  said  John  J.  Brown  had  attempted  to  supply  his  former 
report  from  his  best  recollection,  which  supplied  report  had 
also  been  excepted  to  by  the  plaintiffs;  and  it  further  appears 
on  the  face  of  said  decree  that  by  consent  of  the  plaintiffs 
and  defendant  by  their  respective  counsel,  it  was  agreed 
that  the  plaintiffs  were  entitled  to  sixty  per  cent  (according 
to  quantity  and  value)  of  the  land  in  the  bill  and  proceedings 
mentioned,  and  that  the  defendant,  John  Stewart,  was  en- 
titled to  forty  pel'  centum  (according  to  quantity  and  value) 
of  the  said  lands  as  reported  by  John  J.  Brown,  to  whom 
said  matter,  among  others,  w-as  referred,  as  commissioner, 
to  make  report  thereon.  This  consent,  entered  of  record, 
then,  can  be  construed  in  no  other  way  than  as  a  waiver  of 
all  exceptions  as  to  the  finding  of  said  commissioner,  John 
J.  Brown  as  to  the  proportion  in  which  said  parties  plaintiff 
and  defendant  were  entitled  to  said  real  estate,  so  that  there 
can  be  nothing  in  the  assertion  made  in  said  assignment  of 
error  that  if  said  exceptions  to  Brown's  report  had  been 
passed  on,  said  partition 'would  not  have  been  directed  in 
the  manner  the  same  was  directed  or  that  it  would  not  have 
been  proper  to  so  direct  it;  and  for  the  further  reason  that 
the  same  decree  appointed  commissioners  to  make  said  par- 
tition, whose  report  was  confirmed  without  exception  or  ob- 
jection. •  • 
The  second  assignment  of  error  claims  that  the  Circuit 
Court  erred  in  making  and  entering  the  decree  of  reference 
of  June  24, 1889,  by  therein  directing  that  the  commissioner 
should  settle  the  accounts  of  the  defendant  as  executor  of 
the  estate  of  Rebecca  Stewart,  deceased,  while  the  suit  w^as 
brought  for  the  purpose  of  ascertaining  the  interest  of  the 
plaintiffs  in  the  personal  estate  of  Robert,  John,  Elizabeth, 
Mary,  Susannah,  Jane  and  Foster  Stewai't,  and  it  is  shown 
by  all  the  papers  in  the  cause  that  the  plaintiffs  had  no  in- 
terest or  rights  in  the  estate  of  said  Rebecca.  As  to  this 
decree,  it  appears  that  it  was  entered  before  the  papers  w^ere 
burnt,  and,  after  the  papers  were  supplied,  a  consent  decree 
was  entered,  directing  the  commissioner  then  appointed  to 
■ettle  the  accounts  of  defendant  as  executor  of  the  estate  of 
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« 
said  Rebecca,  and  ascertain  what  came  into  his  hands  as 

such  executor,  what  portion  of  it  belonged  to  Rebecca  Stew- 
art,  and  what  belongs  to  plaintiffs,  if  any,  and  what  was  done 
with  the  property,  and  the  first  exception  endorsed  on  the 
report  of  I.  G.  Lazzell  by  the  defendant  is  because  it  does  not 
purport  to  settle  the  executorial  account  of  said  defendant 
as  required  by  the  order  of  reference,  clause  ten,  as  there 
can  not  be  any  recovery  here  against  him,  or  distribution 
decreed,  until  that  is  done.  It  is  true,  the  commissioner 
did  not  settle  said  John  Stewart's  account  as  such  executor, 
and  he  is  now  claiming  that  it  was  error  in  the  court  to  have 
directed  such  settlement.  The  proper  answ-er  to  this  as- 
signment of  error  is  that  the  defendant  is  not  prejudiced  by 
the  failure  of  the  commissioner  'to  settle  his  said  account, 
and  he  can  not  be  heard  to  complain  of  it  here. 

The  next  assignment  of  error  is  to  the  action  of  the  court 
in  allowing  the  papers  to  be  supplied  in  the  manner  they 
were,  instead  of  Requiring  a  new  suit  to  be  brought,  as  was 
manifestly  at  the  time  unjust  to  the  said  petitioner;  and  be- 
cause the  supplying  of  the  same  in  the  manner  they  were 
attempted  to  be  supplied  was  prejudicial  to  the  rights  of 
said  petitioner,  because  the  affidavit  upon  which  the  said 
papers  were  supplieil  was  insuflicient  under  the  statute. 
Now,  it  is  apparent  that  this  assignment  of  error  should  not 
avail  the  defendant,  for  the  reason  that  if  the  defendant  had 
wished  it,  and  had  so  moved,  the  court  might  have  required 
jnew  pleadings  to  be  made  up  under  the  provisions  of  section 
fourteen  of  chapter  one  hundred  and  thirty  which  says, 
;among  other  things,  that  "the  court  may,  at  the  instance  of 
either  party,  or  in  its  discretion,  require  new  pleadings  to 
be  made  up  in  whole  or  in  part;"  but  the  defendant  in  this 
case,  so  far  as  appears,  made  no  suggestion  in  regard  to 
new  pleadings,  but  appeared  promptly  at  rules,  and  filed  his 
answer,  thereby  submitting  himself  to  the  jurisdiction  of 
the  court,  and  waiving  the  alleged  irregularities  in  supply- 
ing the  papers,  if  any  such  existed.  See  Rittenhouse  v.  Har- 
wan,  7  W.  Va.  880,  where  it  is  held  that,  ''though  a  bill  be 
multifarious,  and  but  vaguely  state  the  matter  on  which  re- 
lief is  sought,  consent  by  the  parties  to  an  interlocutorv  de- 
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€ree  that  the  cause  be  referred  to  a  commissioner  to  audit, 
state  and  settle  an  account  of  the  amount  due  each  of  the 
plaintiffs  is  a  waiver  of  any  objection  to  such  irregularity, 
and  a  demurrer  thereafter  for  such  cause  is  properly  disal- 
lowed." 

The  next  assij^nment  cif  error  is  that  the  court  erred  in  the 
decree  of  partition  as  to  the  Smith  land  in  the  manner  it  was 
partitioned  by  said  court,  for  the  reason  that  the  said  Re- 
becca Stewart  had  far  more  interest  in  the  same,  as  she  had 
also  in  the  home  farm — and  which  said  interest  also  passed 
to  defendant — than  had  all  of  the  plaintiffs  combined,  and 
than  is  allowed  and  ascertained  by  the  court  in  the  said  final 
decree  in  said  first  named  chancery  cause.  This  assignment 
of  error  is  also  met  and  overthrown  by  the  consent  decree, 
which  ascertained  the  proportions  in  which  the  parties  were 
entitled  to  said  land;  and  the  defendant,  having  consented 
on  the  record  to  said  decree,  can  not  now  be  heard  to  object 
or  complain  after  the  matter  has  been  referred  to  a  commis- 
sioner under  a  consent  decree,  and  the  commissioner's  report 
confirmed  without  exception. 

The  next  assignment  of  error  is  that  the  "court  erred  in  its 
final  decree  in  the  distribution  of  the  personalty  left  by  Re- 
becca Stewart,  because  the  heirs  of  John  Stewart  would 
have  no  interest  in  any  accumulations  of  personalty  of  the 
life-tenant  from  said  real  estate  (not  acquired  more  than  two 
years  after  the  death  of  John  Stewart)  nor  would  the  plain- 
tiffs have  any  interest  as  heirs  in  the  personal  estate  of  Re- 
becca Stewart,  or  anv  accumulations  therein."  This  de- 
pends  to  some  extent  upon  the  facts  which  were  submitted 
to  the  commissioner  for  ascertainment  in  pursuance  of  the 
agreement  of  record,  and  the  facts  having  been  ascertained 
by  the  commissioner,  and  reported  to  the  court,  and  the  re- 
port having  been  confirmed  by  the  court.  The  question  is 
determined  by  the  case  of  Handy  v.  Scott,  26  W.  Va.  710,  in 
which  this  Court  held  that:  **When  questions  purely  of 
fact  are  referred  to  a  commissioner  to  be  reported  upon,  the 
findings  of  the  commissioner,  while  not  as  conclusive  as  the 
verdict  of  a  jury,  will  be  given  great  weight,  and  should  be 
sustained  unless  it  plainly  appears  that  they  are  not  war- 
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ranted  by  the  evidence.  This  rule  operates  with  peculiar 
force  in  an  appellate  court  where  the  findings  of  the  com- 
missioner have  been  approved  and  sustained  by  the  decree 
of  the  inferior  court."  See,  also,  Moore  v.  Ligon,  30  W.  Va. 
146  (3  S.  E.  Rep.  572);  and  Reger  v.  O'Neal,  33  W.  Va.  159  (10 
S.  E.  Rep.  375).  And  as  to  the  distribution  of  the  personal 
estate  the  Code  provides,  s.  9,  c.  78,  that  when  any  person 
shall  die  intestate  as  to  his  personal  estate,  or  any  part 
thereof,  the  surplus,  after  the  payment  of  funeral  expenses, 
charges  of  administration  and  debts,  shall  pass  and  be  dis- 
tributed to  and  among  the  same  persons,  and  in  the  same 
proportions,  to  whom  and  in  which  the  real  estate  is  direct- 
ed to  descend,  etc.  :Xow,  in  this  case,  the  plaintiffs  and  the 
defendant,  with  all  the  facts  before  them,  have  seen  proper 
by  consent  and  agreement  to  fix  the  proportions  in  which 
the  real  estate  in  controversy  should  be  divided,  giving  to 
the  plaintiffs  sixty  per  cent  and  to  the  defendant  forty  per 
cent,  thereof,  and  no  good  reason  is  assigned  why  the  per- 
sonalty should  not  be  shared  in  the  same  proportion,  al- 
though the  court  in  this  instance  seems  to  have  decreed  the 
defendant  fifty  per  cent,  instead  of  forty  per  cent.;  and,  if 
this  is  an  error,  it  is  one  of  which  the  defendant  can  not 
complain. 

The  weight  of  evidence  clearly  indicates  that  the  children 
of  Robert  Stew^art  w^ho  became  the  purchasers  of  the  home 
place  from  those  that  married  and  moved  away  lived  on  the 
farm  as  a  family,  and  what  w^as  realized  from  their  labor 
became  a  common  fund,  and  this  view  of  the  case  is  sustain- 
ed by  the  fact  that  John  Stewart,  Sr.,  in  his  last  will  and 
testament,  gave  his  property  to  his  brother  Foster  and  five 
sisters,  w^ho  were  living  on  the  farm,  in  equal  proportions, 
and  directed  that  in  case  of  the  death  of  either  of  them  the 
others  were  to  have  his  or  her  share,  and  to  continue  in  the 
same  way  until  the  death  of  the  last  heir,  then  to  be  divided 
among  his  legal  heirs;  showing  the  intention  to  keep  the 
property  in  the  hands  of  those  residing  on  the  farm  as  long 
as  they  or  any  of  them  lived.  And  when  Rebecca  came  to 
dispose  of  her  property  by  will  she  could  dispose  of  no  more 
than  she  was  entitled  to.    If  the  personal  property  in  her 
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possession  was  the  result  of  the  joint  labor  and  industry  of 
herself  and  those  who  had  lived  and  died  on  the  farm,  she 
would  be  entitled  to  no  more  than  she  inherited,  and  could 
•dispose  of  no  more  than  she  was  entitled  to;  so  that  the  de- 
termination of  the  question  as  to  the  proper  disposition  or 
distribution  of  the  personal  property  depends  at  last  upon 
the  facts  *proven,  and  the  proper  conclusion  to  be  reached 
therefrom.  This  entire  matter  has  been  referred  to  a  com- 
missioner, who  has  reported,  and  whose  report  has  been  con- 
firmed by  the  court.  It  is  true,  the  report  of  the  commis- 
sioner was  excepted  to,  but  the  exceptions  were  overruled 
hy  the  court,  as  we  think,  properly.  The  rule  in  repjard  to 
exceptions  to  commissioners'  rei)orts  is  laid  down  in  the  case 
of  Chapman  v.  Railroad  Co.,  18  W.  Va.  185,  section  9  of  sylla- 
bus, as  follows:  "Generally,  exceptions  to  the  reports  of  mas- 
ter commissioners  partake  of  the  nature  of  special  demur- 
rers, and,  if  the  report  is  erroneous,  the  party  complaining 
of  the  report  or  exceptinjr  thereto  must  point  out  the  errors 
in  his  exceptions  with  reasonable  certainty,  so  as  to  direct 
the  mind  of  the  court  to  them.  When  he  does  so,  the  parts 
not  excepted  to  are  admitted  to  be  corre(*t,  not  only  as  re- 
gards the  principles,  but  also  as  relates  to  the  evidence  on 
which  they  are  founded."  See,  also,  McCarthy  v.  Chulfant, 
14  W.  Va.  531.  The  exceptions  to  this  report  are  too  gen- 
eral, and  partake  more  of  the  nature  of  an  argument  upon 
the  facts  alleged  to  have  been  proven  than  they  do  to  that 
of  a  special  demurrer,  and  were  properly  overruled. 

The  queston  raised  as  to  setting  aside  the  final  decree 
upon  notice  and  motion  has  already  been  adverted  to,  and, 
in  addition,  it  is  only  thought  necessary  to  say  that  this  was 
not  a  decree  by  default;  nor,  if  any  error  existed,  was  it  such 
an  error  as  could  be  corrected  under  section  one  of  chapter 
one  hundred  and  thirty  four  of  the  Code,  and  the  court  com- 
mitted no  error  in  refusing  to  set  aside  said  decree  upon  said 
notice  and  motion. 

We  come  now  to  consider  the  last  error  assigned  by  the 
ap|>el]ant,  to  wit,  that  the  court  erred  in  sustaining  the  de- 
murrer to  the  appellant's  bill  of  review,  and  dissolving  the 
injunction  granted  in  aid  of  the  same.    In  discussing  the 
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questions  arising  in  the  orignal  cause  we  have  pajssed  upon 
all  of  the  questions  raised  by  the  bill  of  review,  even  if  the 
court  would  entertain  a  bill  of  review  under  the  circum- 
stances of  this  case.  Did  the  court  err  in  sustaining  the 
demurrer  to  said  bill  of  review?  We  have  seen  that  the 
land  in  controversy  was  partitioned  under  a  consent  decree^ 
and  the  report  of  the  commissioners  appointed  to  make  such 
partition  was  confirmed  without  exception ;  that  by  the  same 
consent  decree  the  cause  was  referred  to  a  commissioner  to 
report  certain  matters  necessary  to  a  proper  distribution  of 
the  personalty,  who  reported,  and,  although  the  report  was 
excepted  to,  the  exceptions,  as  we  think,  were  properly  over- 
ruled. Upon  the  question,  then,  as  to  whether  said  demur- 
rer was  properly  sustained,  we  find  the  law  stated  in 
Sand«'  Suit  in  Equity,  page  695,  §  631,  as  follows:  "The 
causes  for  which  a  bill  of  review  may  be  maintained  are 
limited  to  these:  (1.)  There  must  be  error  in  law  apparent 
upon  the  face  of  the  decree;"  citing  2  Rob.  Prac.  (Old)  414^ 
etc.  "(2)  The  party  seeking  to  review  the  decree  must  al- 
lege and  prove  the  discovery  of  new  matter,  which  could 
not  have  been  used  at  the  time  of  making  the  decree  in  con- 
sequence of  the  parties'  ignorance  that  such  matters  exist- 
ed." See  Amiss  v.  McGinnis,  12  W.  Va.  371.  The  errors 
suggested  by  this  bill  of  review,  however,  are  claimed  to  be 
errors  of  fact,  and  not  errors  of  law,  and  there  is  no  claim 
as  to  after  discovered  evidence.  But  again  we  find  the  law 
with  reference  to  bills  of  this  character  stated  in  Daniell's 
Chancery  Practice,  volume  2  (Gth  Ed.)  on  page  074,  as  fol- 
lows: "A  decree  or  order  made  by  consent  can  not  be  set 
aside,  either  by  rehearing  or  appeal  or  by  bill  of  review,  un- 
less by  clerical  error  anything  has  been  ius(^rted  in  (he  order 
as  by  consent,  to  which  the  party  has  not  consented,  in 
which  case  a  bill  of  review  might  lie/'  See,  also,  Thompson 
V.  Railroad  Co,.  95  U.  S.  391,  where  it  is  held  that  **none  but 
parties  and  privies  can  have  a  bill  of  review,  and  it  will  not 
lie  where  the  decree  in  question  was  passed  by  consent/" 
See,  also,  2  Daniell,  Ch.  Pr.  p.  157.  And,  while  the  final 
decree  in  the  original  cause  was  not  a  consent  decree,  the 
decree  which  settled  the  principles  of  the  cause  was  a  con- 
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sent  decree,  and  the  final  decree  followed  as  a  consequence. 
For  these  reasons  my  conclusion  is  that  the  court  com- 
mitted no  error  in  sustaining  the  demurrer  to  said  bill  of 
review,  and  the  decree  complained  of  must  be  affirmed,  with 
costs  and  damages. 
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1.  Chahgeon  Land. 

A  llather  deeds  to  hla  son  a  tract  of  land,  in  consideration  of  the 
payment  of  a  certain  sum  therein  named  by  said  son  to  his  two 
sifiters,  one  year  after  the  father's  death,  wttihout  InitereBt.  Such 
son  is  not  hound  to  wait  until  the  end  of  the  year  after  his  fath- 
er's death  before  he  can  pay  said  amount,  but  has  the  privilege 
of  paying  it  at  any  time  during  the  year. 

2.  CHARaE  ON  Land—Tender. 

An  offer  to  pay  one  of  the  sisters  the  amount  coming  to  her  un- 
der the  deed,  two  or  three  days  before  the  end  of  the  year,  and 
counting  the  money  down  to  her,  which  she  declined  ito  receive, 
without  assigning  any  cause,  constituted  a  valid  tender,  under  the 
circumstances. 

3.  Charge  on  Land— Vendor's  Lien. 

Said  sister  having  made  no  subsequent  demand  for  the  money, 
said  son,  upon  paying  the  mocey  due  said  sister  into  court  after 
giving  proper  notice,  was  entitled  to  a  release  of  the  vendor's  lien 
reserved  in  said  deed,  sa  far  as  it  secured  her  said  sum. 

4.  Tender— Waiver. 

A  strictly  'legal  tender  may  be  waived  by  an  absolute  refusal  to 
receive  the  money,  on  the  ground  that  no  man  Is  bound  to  per- 
form a  nugatory  act. 

5.  Tender. 

It  is  not  necessary »  to  constitute  a  legal  tender,  that  the  identi- 
cal money  tendered  was  kept  and  brought  into  court. 

6.  Tender— Interest. 

In  general  the  effect  of  a  tender  in  proper  time  by  the  debtor 
ij9  to  stop  subsequent  interest  on  the  claim,  if  the  money  Is  un- 
qualifiedly refused,  which  tender  may  be  defeated  by  a  subse- 
quent demand  and  refusal. 


88  TnOiMPsoN  v.  Lyon. 

tJoHN  J3A8SELfor  plaintiff  in  error,  cited  7  Wait's  Act,  & 
Def .  580,  581 ;  96  U .  S.  580. 

John  J.Davis  for  defendant  in  error,  cited  *\  Har.  &  ^McH. 
85;  4  Min.  Inst.  Pt.  1,  p.  Oil;  7  Johns.  Ch.  7;  5  Laws  R.  &  R.  p. 
4181;  34  Ver.  536;  38  X.  H.  191;  1  Wash.  26;  4  Call  402;  36 
111.  18;  67  Ala.  310;  92  111.  604;  21  N.  V.  366. 

Enclish,  Judge: 

By  a  deed  dated  the  14th  day  of  May,  1873,  Hugh  Thomp- 
son conveyed  to  Thomas  Thompson  a  tract  of  land,  in  con- 
sideration of  three  hundred  and  thirty  three  and  one  third 
dollars  to  be  paid  by  said  Thomas  Thompson  to  Nancy  J. 
Lyon  and  Elizabeth  Payne  equally,  one  year  after  the  death 
of  the  said  Hugh  Thompson,  and,  to  secure  the  same,  a 
vendor's  lien  was  therein  retained  on  said  tract  of  land  until 
paid,  and  for  the  further  consideration  of  natural  love. 

It  appears  that  two  or  three  days  before  the  expiration 
of  the  year  after  the  death  of  said  Hugh  Thompson,  the  said 
Thomas  Thompson  went  to  the  house  of  Nancy  J.  Lyon,  and 
offered  to  pay  her  the  sum  of  money  she  wju^  entitled  to  under 
said  deed,  and  counted  the  money  down  on  a  stand  to  her, 
and  she  said  she  could  not  take  it,  and  did  not  take  it 

On  the  31st  day  of  August,  1893,  said  Thomas  Thompson 
had  a  notice  served  upon  said  Nancy  J.  Lyon  that  on  the 
14th  day  of  September,  1893,  he  would  move  the  Circuit 
Court  of  the  County  of  Harrison  to  direct  the  clerk  of  the 
County  Court  of  said  county  to  execute  a  release  of  the  lien 
reserved  in  a  certain  deed  of  conveyance  made  to  him  by 
Hugh  Thompson  on  the  14th  day  of  May,  1873,  to  secure  the 
payment  to  said  Nancy  J.  Lyon  and  Elizabeth  Payne  of  the 
sum  of  three  hundred  and  thirty  three  dollars  and  thirty 
three  and  one  third  cents  to  be  paid  to  them  equally  one 
year  after  the  death  of  said  grantor,  Hugh  Thompson,  on 
the  tract  of  land  therein  mentioned,  describing  it,  as  he  had 
theretofore  tendered  her  her  portion  of  said  sum  and  she 
refused  to  accept  the  same. 

On  the  14th  day  of  September,  1893,  an  order  was  entered, 
in  pursuance  of  said  motion  in  which  it  is  stated  that  the 
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-eonrt  havinj?  heard  tlie  evidence  and  ar^jiiment  of  counsel, 
and  it  appearing  to  said  court  that  said  Thomas  Thompson 
duly  tendered  to  the  said  Nancy  J.  Lyon  her  portion  of  said 
sum  secured  to  her  in  said  deed,  in  pursuance  of  the  terms 
and  provisions  thereof,  which  she  then  refused  to  receive, 
and  now  here  pays  into  court  for  the  said  Nancy  J.  Lyon,  the 
sum  of  one  hundred  and  sixty  six  dollars  and  sixty  six  and 
two  third  cents,  her  share -of  the  sum  so  secured  to  be  paid 
her  by  said  deed ;  and  it  further  appearing  that  the  sum  due 
Elizabeth  Pa.Mie  has  been  paid  her ;  and  the  court  being  now 
of  opinion  that  Thomas  Thompson  is  now  entitled  to  have 
a  release  of  the  lien  retained  in  said  deed,  which  the  said 
Nancy  J.  Lyon  refuses  to  execute — it  was  ordered  that  P.  M. 
Long,  clerk  of  the  County  Court  of  Harrison  county,  do  exe- 
cute to  said  Thomas  Thompson  a  release  of  the  lien  reserved 
in  said  deed  for  the  benefit  of  the  said  Nancy  J.  Lyon,  and 
that  he  the  said  Thomas,  recover  against  her  his  costs  herein 
expended;  and  from  this  order  the  said  Nancy  J.  Lyon  ob- 
tained this  writ  of  error. 

It  is  assigned  as  error  that  the  court  held  there  was  a 
sufficient  tender,  although  the  same  was  made  before  the 
money  was  due.  Now,  it  must  be  conceded  that  the  weight 
of  authority  is  that,  where  one  party  contracts  to  pay  another 
money  on  a  certain  day,  the  tender,  in  order  to  be  available, 
must  be  made  on  the  day  it  falls  due.  When,  however,  we 
look  at  the  circumstances  of  this  transaction,  it  is  apparent 
that  there  really  was  no  contract  between  said  Thomas 
Thompson  and  Nancy  J.  Lyon,  by  which  he  promised  to  pay 
her  any  money  at  any  specified  time.  The  deed  which  Hugh 
Thomps6n  made  to  his  son  Thomas  imposed  upon  him,  as  a 
condition  precedent  to  his  acquiring  the  title  to  said  land, 
that  he  should  pay  to  his  sisters  Nancy  J.  Lyon  aad  Elizabeth 
Pavne  the  sum  of  three  hundred  and  thirtv  three  dollars 
and  thirty  three  and  one  third  cents  one  year  after  the  death 
of  said  Hugh  Thompson.  This  length  of  time,  one  year, 
was  allowed  said  Thomas  Thompson  as  a  favor,  not  by 
Nancy  J.  Lyon,  but  by  his  father,  and  she  was  no  party  to 
the  contract  fixing  the  date  of  payment,  and  she  could  not 
object  if,  in  pursuance  of  the  terms  and  conditions  imposed 
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upon  him  by  his  father's  deed,  said  Thomas  paid  said  sum 
before  the  year  expired.  His  father  had  conferred  upon  him 
the  privilege  of  waiting  a  year  before  he  paid  said  money, 
and  Nancy  J.  Lyon  could  not  complain  if  he  did  not  exercise 
the  privilege  thus  conferred  to  the  last  moment  and  to  the 
fullest  extent.  Again,  the  money  said  Thomas  was  to  pay 
was  not  bearing  interest  at  the  time  he  offered  to  pay  it  to 
her.  Parsons  on  Contracts  (volume  2,  8th  Ed.,  top  page 
642)  says:  "It  has  been  said  that  a  tender  can  not  be  made 
before  the  debt  is  due,  as  the  creditor  is  not  then  obliged  ta 
accept  it,  even  if  it  does  not  draw  interest.  But  we  should 
be  inclined  to  believe  that  the  courts  of  this  country  would 
generally  hold  a  tender  valid  that  was  made  before  the 
debt  was  due,  provided  the  debt  did  not  draw  interest,  or  if, 
when  the  debt  did  draw  interest,  the  tender  included  in- 
terest to  the  maturity  of  the  debt."  In  speaking  of  the  ef- 
fect of  the  plea  of  tender,  Prof.  Minor,  in  his  Institutes,  vol- 
ume 4,  point  1,  side  page  611,  says:  "The  effect  of  the  plea 
of  tender,  in  a  few  cases  to  which  it  is  not  needful  to  advert, 
is  to  extinguish  the  obligation;  but,  in  general,  it  is  merely 
to  relieve  the  debtor  from  subsequent  interest  and  costs'' — 
citing  Bac.  Abr.  "Tender,"  F,  where  it  is  said:  "The  effect 
of  a  tender,  when  lawfully  made,  is  to  discharge  the  debtor 
from  subsequent  interest  and  costs."  See  Jackson  v.  Lair, 
5  Cow.  248;  also  Raymond  v.  Bearnard,  12  Johns.  274. 

As  we  have  seen,  the  debt  in  the  case  under  consideration 
did  not  bear  interest  at  the  time  Thomas  Thompson  offered 
to  pay  the  amount  to  his  sister  Mrs.  Lyon,  the  year  had  not 
expired  from  the  date  of  the  death  of  Hugh  Thompson,  and 
it  is  difficult  to  perceive  how  she  could  have  been  pi'ejudiced 
by  receiving  the  money  at  the  time  it  was  offered  to  her. 
The  evidence  shows  that  the  monev  was  counted  down  to 
her,  and,  without  assigning  any  reason  whatever  for  her 
action,  she  simply  said  *'she  could  not  take  it,"  and  did  not 
take  it.  Now,  what  is  the  effect  of  this  conduct  on  the  part 
of  Nancy  J.  Lyon?  Lawson  in  his  work  on  Rights  and  Rem- 
edies, section  2534,  savs:  "A  tender  mav  be  waived  bv  the 
creditor  either  expressly  or  impliedly,  as  where  he  states 
that  nothing  is  due  him,  and  that  he  will  accept  nothing,  or 
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says,  simply,  that  he  will  not  receive  the  money  or  chattels." 
So,  in  Litt  Sel.  Cas.(Ky.)  204,it  was  held,  in  the  case  of  Darseij 
\JBarh€e,ihsit  "the  positive  declaration  of  one  to  whom  money 
is  to  be  paid,  within  a  certain  time,  that  he  will  not  receive 
it,  will  excuse  the  tender  of  the  money,  provided  the  declara- 
tion is  made  before  the  expiration  of  the  time."  It  was  also 
held  by  the  Supreme  Court  of  Tennessee  in  the  case  of  Farns- 
worth  V.  Hoicard,  1  Cold.  216,  that  the  production  of  the 
money  is  dispensed  with  if  the  party  is  ready  and  willing  to 
pay,  and  is  about  to  produce  the  money,  but  is  prevented  by 
the  party  to  whom  the  money  is  going  refusing  to  receive  it; 
but  this  bare  refusal  to  receive  the  amount  proposed,  and 
demanding  more,  is  not,  of  itself,  sufficient  to  excuse  an  act- 
ual tender.  Again,  in  the  case  of  Bellinger  v.  Kitta,  6  Barb. 
274,  it  was  held  that  "the  general  rule  is  that  a  strictly  legal 
tender  may  be  waived  by  an  absolute  refusal  to  receive  the 
money,  on  the  principle  that  no  man  is  bound  to  perform  a 
nugatory  act."  And  in  10  Cush.  267,  in  the  case  of  Hazard 
V.  Loringy  the  court  held  that,  "  in  making  a  tender,  actual 
production  of  the  money  is  not  necessary,  if  the  defendant 
refuses  to  receive  it."  See,  also,  2  Pars.  Cont.  p.  643.  This 
question  was  also  before  this  Court  in  the  case  of  Koon  v. 
Snodgra88, 18  W.  Va.  320,  where  it  was  held  that  "the  proper 
mode  of  making  a  legal  tender  is  to  actually  produce  and 
proffer  the  exact  sum  due;  but  this  may  be  dispensed  with 
by  the  party  to  whom  the  money  is  to  be  paid,  when  he  re- 
fuses to  receive  the  money,  not  on  the  ground  that  the  money 
is  not  produced,  nor  on  the  ground  that  the  amount  produced 
was  not  the  exact  amount  offered,  but  on  some  collateral 
and  entirely  distinct  grounds;"  and  this  case  is  quoted  with 
approval  in  38  W.  Va,  80  (18  S.  E.  Rep.  379)  by  the  court,  in 
the  case  of  Poling  v.  Parsons.  Where  the  money  is  tendered 
in  proper  time,  and  is  refused,  all  the  elements  of  a  technical 
tender  are  waived  and  the  effect  is  precisely  the  same  as  if 
a  tender,  legal  and  proper  in  every  respect,  had  been  made; 
just  as  where  protest  of  a  negotiable  note  is  waived,  the 
indorsers  are  bound  to  the  same  extent  as  if  all  the  techni- 
calities of  a  legal  process  had  been  complied  with,  includ- 
ing notice,  etc.    To  illustrate,  Parsons  on  Contracts,  volume 
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2,  top  page  642,  says:  "To  make  a  tender  of  money  valid, 
the  money  must  be  actually  produced  and  proffered,  unless 
the  creditor  expressly  or  impliedly  waives  this  production, 
and  he  does  this  by  declaring  that  he  will  not  receive  it." 
In  the  case  of  Rudulph  v.  Wagner,  30  Ala.  6J)8,  the  court  held 
that  *'a  tender  of  the  amount  due,  including  interest,  at  any 
time  between  the  maturity  of  the  debt  and  the  commence- 
ment of  the  suit,  stops  the  interest  and  discharges  the  debtor 
from  the  costs  of  the  suit"  2  I*ars.  Cont,  at  top  page  638, 
speaking  of  the  efiFei;t  of  a  tender,  says:  "But  it  puts  a  stop 
to  accruing  damages  or  interest  for  delay  in  payment,  and 
gives  the  defendant  costs."  So  in  Curti^s  v.  GreenbankSy  24 
Vt.  536,  it  was  held  that,  "where  money  is 'tendered  and  re- 
fused, the  person  tendering  it  is  at  liberty  to  use  it  as  his 
own.  All  he  is  under  obligations  to  do  is  to  be  ready  at  all 
times  to  pay  the  debt  when  requested."  And  Lawson  on 
Eights  and  Remedies  (volume  5,  §  2526)  says:  "The  debtor 
must  keep  the  money  safely,  so  as  to  be  ready  at  any  time  to 
produce  it,  but  he  may  use  it,  and  he  need  not  have  the  iden- 
tical money  ready.  ♦  ♦  •  But  the  benefit  of  a  tender  is 
lost  by  subsequent  demand  and  refusal."  And  in  Jackson  v. 
Law,  5  Cow.  248,  it  is  held  that  "the  effect  of  a  tender,  when 
made  in  season  is  merely  to  discharge  the  debtor  from  subse- 
quent interest."  It  is  not  necessary  to  prove,  under  a  plea 
of  tender,  that  the  identical  monej'  tendered  was  kept  and 
brought  into  court.  Colby  v.  Stevens,  38  N.  H.  191.  See  also 
Railroad  Co.  v.  Dunham,  30  Mich.  128. 

Now,  if  Nancy  J.  Lyon  refused  to  accept  the  money  offered 
her  by  her  brother  Thomas  Thompson,  because  it  was  offered 
to  her  a  day  or  two  before  the  year  had  expired  since  the 
death  of  their  father,  Hugh  Thompson,  she  failed  to  assign 
that  as  a  reason,  and,  as  the  amount  was  not  bearing  inter- 
est, it  would  have  been  very  unreasonable  in  her  to  assign 
such  a  motive  for  rejecting  the  money.  Why  should  she 
have  objected  to  receiving  the  money  if  it  had  been  offered 
to  her  one  day  or  one  week  after  the  death  of  said  Hugh 
Thompson?  If  she  had  received  it,  she  could  have  investcni 
it,  and  made  it  an  interest  bearing  fund,  instead  of  permit- 
ting it  to  lie  idle  in  her  brother's  hands.     Why,  then,  should 
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she  insist  that  the  last  day  of  tlie  year  should  arrive  before 
she  received  the  money?  She  did  not,  however,  do  this. 
Bhe  simply  declined  to  receive  it  without  assigning  any 
cause,  and,  so  far  as  the  record  discloses,  she  never  made  any 
subsequent  demand  for  it.  As  I  read  this  clause  in  the 
deed,  Hugh  Thompson  intended  to  say  to  his  son  Thomas, 
"You  can  have  one  year's  time  in  which  to  pay  this  purchase 
monev  to  vour  sister'';  but  he  never  intended  to  say  he  could 
not  pay  it  sooner,  if  he  chose  to  waive  the  privilege  con- 
ferred by  the  deed,  and,  w  hile  Nancy  J.  Lyon  had  no  right  to 
demand  the  money  before  the  end  of  the  year,  she  liad  no 
right  to  prevent  him  from  anticipating  the  payment  for  one 
or  two  days,  or  six  months,  if  he  saw  proper  to  do  so. 

Tliere  is  a  marked  distinction  between  contracts  made  be- 
tween parties  for  their  mutual  benefit,  where  one  becomes  a 
btirrower  of  monev  because  he  wislies  to  use  it  in  some  busi- 
ness  undertaking,  and  desires  such  use  of  it  for  a  definite 
period,  and  the  other  loans  it  because  he  desires  the  interest 
at  stated  periods,  and  wishes  to  avoid  the  inconvenience  and 
trouble  of  making  reinvestments  at  short  periods,  and  the 
case  of  a  mere  charge  or  lien  reserved  upon  land  to  secure 
the  payment  of  money  at  some  future  time  without  interest. 
In  the  first  instance,  each  party  is  directly  interested  in  hav- 
ing the  payment  of  the  principal  at  the  time  fixed  in  the  con- 
tract, and  in  preventing  the  payment  by  way  of  anticipation ; 
while  in  the  second  instance,  the  party  to  whom  the  money 
is  coming  has  a  direct  interest  in  receiving  the  money  as 
long  before  the  time  fixed  for  the  payment  as  possible.  If 
ThomaB  Thompson  had  succeeded  in  getting  Nancy  J.  Lyon 
to  receive  the  money  when  he  offered  to  pay  it,  it  would  have 
been  to  her  benefit,  and  to  his  prejudice,  and  in  violation  of 
no  contract  between  her  and  himself.  If  the  debt  had  been 
an  interest  bearing  one,  there  would  have  been  some  excuse 
for  her  refusal  to  receive  the  money  until  the  year  was  out; 
but,  as  the  amount  did  not  bear  interest,  she  could  in  no 
way  have  been  prejudiced  in  receiving  the  money,  and  there 
could  be  no  reason  for  delaying  the  tender,  if  said  Thomas 
was  able  and  willing  to  make  it,  until  the  expiration  of  the 
year.     In  the  case  of  M'Hard  v.  Whitcrofty  3  Har.  &  McH.  85^ 
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the  case  considered  was  an  action  of  debt  upon  a  bond  dated 
the  24th  day  of  September,  1778,  and  conditioned  for  the 
payment  of  four  hundred  and  forty  two  pounds  and  ten  shill- 
ings at  or  upon  the  1st  of  September,  1788,  with  interest. 
The  defendant  pleaded  payment  before  tlie  issuing  of  the 
writ,  to  wit,  on  the  first  of  September,  1788.    General  repli- 
cations of  non  payment  and  issue  joined.    At  October  term, 
1790,  the  jury  found  by  their  special  verdict  that  the  defend- 
ant, in  discharge  of  so  much  of  the  bond  on  which  the  suit 
was  brought,  did  tender  bills  of  credit,  which  was  a  lepil 
tender  by  law  to  the  plaintiff,  to  the  amount  of  one  thousand, 
one  hundred  and  seventy  five  and  two-thirds  dollars,  which 
tender  was  made  on  the  7th  of  March,  1781 ;  and,  if  the  siiid 
tender  was  good,  then  they  found  that  there  wa^  thirteen 
pounds  and  one  shilling  specie  duty  on  said  bond;  but,  if  the 
tender  in  discharge  of  said  bond  could  not  be  made  before 
the  1st  of  September,  1788,  then  they  found  due  on  the  said 
bond  eighty  eight  pounds  and  ten  shillings  specie  with  inter- 
est from  the  date  of  said  bond.    The  general  court  gave 
judgment  on  the  said  special  verdict  for  the  plaintiff  fw  the 
penalty  and  costs,  to  be  released  on  the  payment  of  eighty 
eight  pounds  and  ten  shillings  current  money,  with  interest 
from  the  24th  day  of  September,  1778,  and  costs.    The  de- 
fendant appealed  to  the  court  of  appeals,  which  court,  after 
hearing  arguments,  reversed  the  judgment  of  the  general 
court    Now,  in  that  case,  the  bond  bore  interest,  and  yet 
the  court  of  appeals  held  the  tender  made  before  the  matu- 
rity of  the  bond  to  be  good;  and,  if  that  decision  be  good  law, 
how  much  more  so  ought  the  tender  to  be  held  good  where 
the  claim  bears  no  interest,  as  in  the  case  we  are  consider- 
ing.   If  the  reason  for  the  law  be  that  it  would  be  an  unwar- 
ranted infringement  of  the  contract  between  the  parties  who 
had  made  the  contract,  for  the  purpose  of  enjoying  the  inter- 
est without  the  trouble  of  reinvestment,  to  allow  a  tender  to 
be  good  before  obligation  became  due,  how  much  more  so 
should  a  tender  be  held  good  which  is  made  before  the  claim 
is  due,  where  the  claim  bears  no  interest.    The  legal  maxim, 
^^Cesaante  ratione  legis  ceasat  et  ipsa  ?ea?,"  applies. 
Said  Nancy  J.  Lyon  having  absolutely  declined  to  receive 
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the  money  when  offered  to  her  only  a  day  op  two  before  it 
^*as  due,  without  assigning  any  reason  for  such  refusal,  and 
never  afterwards  having  made  any  demand  for  the  money, 
my  conclusion  is,  that  the  plaintiff,  having  paid  the  money 
into  court,  was  entitled  to  a  release  of  the  vendor's  lien,  and 
the  court  committed  no  error  in  so  ordering;  and  the  judg- 
ment complained  of  is  affirmed,  with  costs  and  damages. 

Braxxon,  Presidext,  (Concurring): 

A  question  in  the  case  is,  after  a  tender,  must  the  very 
identical  money  be  kejit  ready  to  be  paid  to  the  creditor,  if 
he  comes  for  it,  or  ready  to  be  filed  with  a  plea  of  tender  or 
other  pleading  seeking  to  enforce  the  tender?  If  the  money 
be  not  kept,  but  is  used  by  the  debtor,  will  he  be  charged 
■with  interest  after  the  tender?  I  think  he  netnl  not  keep  the 
same  money.  So  he  have  that  same  money,  or  good  legal 
tender  money,  when  demanded  of  him,  or  when  he  brings  it 
into  court,  that  will  do.  He  therel^y  keeps  good  his  original 
tender.  The  other  rule  confers  no  benefit  on  the  creditor. 
So  he  gets  good  money  when  he  concludes  to  accept,  or  when 
the  tender  is  enforced  upon  him,  that  is  all  he  can  ask. 
Why  keep  the  same  gold  dollars?  Others  are  as  good  as 
those.  The  other  rule  would  needlessly  harm  the  debtor, 
as  it  would  require  him  to  keep  money  idle  for  an  indefinite 
time.  Will  we  be  told  that  he  ought  to  pay  interest  because 
he  has  used  the  money  and  made  interest?  To  that  I  reply 
that  the  money  is  his  own,  not  the  creditor's,  as  before  the 
tender  it  was  the  debtor's  and  by  refusal  to  accept  it  the 
creditor  refused  to  become  its  owner.  The  interest  upon  it 
is  not  the  creditor's  because  it  is  not  his  money,  and  also  be- 
cause by  the  tender  the  debtor  does  all  in  his  power  to  exe- 
cute his  promise  to  the  creditor,  and  the  creditor's  wrongful 
refusal  of  the  tender  ought  not  to  give  him  legal  or  moral 
claim  to  interest  produced  as  well  by  the  talent  of  the  debtor 
as  by  the  money.  We  will  be  misled  in  this  matter  by  the 
general  language  of  the  books  in  treating  of  tender,  as  in 
many  instances  they  seem  to  imply  that  the  thing  tendered 
(the  same)  must  be  brought  into  court;  but  when  we  come 
down  to  the  very  point  (that  is,  the  identical  money)  they  do 
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not  mean  that.     The  forms  of  the  plea  of  tender  never  aver 
that  the  money  brought  into  court  with  the  plea  is  the  self- 
same, identical  money  tendered,  but  is  the  same  sum  or 
amount  of  money  tendered.    That  is  their  import    2  Saund. 
PL  &  Ev.  835;  2  Chit.  PI.  431,  469,  601,  661;  5  Rob.  Pr.  952, 
953;  1  Barton,  Law  Pr.  493.     A  rule  requiring  the  keeping 
of  the  same  silver  or  gold  dollars  would  be  inconvenient 
and  unnecessai'v.     That  the  identical  nionev  need  not  be 
kept  is  held  pointedly  by  Colby  v.  Stevens,  38  N.  H.  191;  Cur- 
tiss  V.  OrccnhmikSj  24  Vt.  536.     The  case  of  BisseU  v.  Hey- 
tcat%  96  U.  S.  580,  holds  a  contrary  doctrine.     It  holds  that 
a  tender,  to  stop  interest  and  costs,  must  be  kept  good,  and 
ceases  to  have  that  effect  if  the  money  is  used  by  the  debtor 
for  any  other  purpose.     When  we  analyze  the  caso,  \v(»  find 
it  unsatisfactory  and  not  well  considered  on  this  point,  as 
the  opinion  simply  asserts  said  i>roposition,  and  cites  Roose- 
velt V.  Bank,  45  Barb.  579;  Giles  v.  Hart,  3  Salk.  343;  Siceat- 
land  V.  Squire,  2  Salk.  62*^.     Tuni  to  these  cases.     The  case 
cited  from  Barbour  is  productive  of  miscliief  by  the  sylla- 
bus, that  "if  after  tender  made  the  monev  is  used  bv  the 
debtor  in  his  business,  and  mingled  with  his  other  money, 
the  tender  is  not  valid."    It  is  unwarranted  by  the  opinion, 
as  the  judge  delivering  the  opinion  says,  not  that  it  is  law, 
but  that  "it  may  be  doubted  whether  a  tender  is  good  when 
it  appears  that  the  money  tendered  was  afterwards  used  by 
the  debtor  in  his  own  business.     He  is  to  keep  the  money 
always  ready  to  pay  when  demanded,  and  when  bills  are 
tendered  in  payment  and  not  objected  to,  the  same  bills 
should  be  brought  into  court.    This  would  not  be  necessary 
to  dischai'ge  a  lien,  but  it  might  be  to  deprive  a  creditor  of 
interest."    He  cites  Kortright  v.  Cady,  21  N.  Y.  343.   •  How 
that  case  supports  such  a  proposition  I  do  not  see,  holding, 
as  expressed  in  the  syllabus,  that  "tender  of  the  money  due 
upon  a  mortgage,  at  any  time  before  foreclosure,  discharges 
the  lien,  though  made  after  the  law  day,  and  not  kept  good ; 
and  where  the  tender  does  not  discharge  the  debt,  but  only 
•defeats  a  particular  remedy,  it  is  unnecessary  to  show  con- 
tinued readiness  to  pay  or  bring  the  money  ibto  court." 
The  two  old  English  cases  cited  in  the  supreme  court  do  not 
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touch  this  point  Qile^  v.  -ffart,  3  8alk.  343,  holds  that,  'in 
debt  on  bond  to  pay  a  certain  sum  on  a  day,  there 
a  tender  on  the  day  and  semper  paratus  is  a  good  plea,  but 
not  in  assumpsit"  In  Siceetland  v.  SquireSy  2  Salk.  623,  the 
plea  was  a  tender  of  so  much,  but  the  court  held  that  as 
there  was  a  breach  of  contract,  and  no  damages  or  interest 
for  time  from  breach  to  tender  was  included  in  tender,  it 
was  not  good.  The  case  of  Shumaker  v.  Xichols,  6  Gratt.  592, 
mav  be  said  to  look  the  other  wav,  as  it  holds  that  a  tender 
in  payment  of  a  judgment  will  not  authorize  the  quashing 
of  an  execution,  unless  the  tender  is  followed  by  payment 
into  court  and  a  motion  to  enter  satisfaction.  This  is  cor- 
rect. It  was  an  execution.  The  court  has  control  of  its  ex- 
ecution. It  ought  not  to  be  quashed,  except  on  payment. 
It  was  a  case  still  pending  as  to  payment;  just  like  a  plea  of 
tender  before  judgment,  it  must  have  the  money  with  it. 
But,  at  any  rate,  this  does  not  decide  that  it  must  be  the 
identical  dollars  tendered.  It  further  holds  that  a  tender 
will  not  justify  a  court  of  equity  in  stopping  execution^ 
when  it  is  not  alleged  or  proven  that  the  party  kept  the 
money  on  hand  for  discharge  of  the  judgment.  This  is  only^ 
a  reiteration  of  the  old  doctrine  that  the  plea  must  avei*  a 
'*iout  temps  prist  et  encore  prist" — at  all  times  ready,  and  still 
ready,  to  pay.  It  does  not  hold  that  the  very  same  money 
must  be  kept  isolated  and  distinct  after  tender.  The  Vir- 
ginia case  of  Datcnman  v.  Downman,  1  Wash.  (Va-)  26,  sup- 
ports the  view  of  the  majority,  as  it  holds  that  where  money 
is  tendered  which  is  legal  tender  at  the  time,  but  not  so  af- 
terwards, the  plea  of  tender  ought  to  either  bring  in  the  very 
money  tendered,  or  else  money  which  is  legal  tender  at  the 
date  of  the  plea. 

Dent,  Judge,  (Dissenting) : 

It  was  over  eighteen  years  from  the  time  of  the  tender  in 
this  case  until  this  proceeding  was  instituted.  Yet  there  is 
no  allegation,  evidence,  or  even  a  pretense  that  the  tender, 
after  being  made,  was  kept  good  during  all  these  years,  so  as 
to  relieve  the  plaintiff  from  the  payment  of  interest.  His 
motion  was  an  equitable  one,  and  to  sustain  it  he  who  asks 
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must  show  that  he  has  done  equity.  "The  obligation  to 
keep  a  tender  good  is  as  essential  to  its  legal  efficacy  as  the 
tender  itself."  Burlock  v.  Cross,  16  Colo.  162  (26  Pac.  142.) 
"A  tender  to  prevent  the  running  of  interest  must  be  con- 
tinuing. Using  the  money,  after  refusal  by  the  creditor  to 
receive  it,  destroys  this  necessary  attribute  of  a  legal  ten- 
der." Gray  v.  Angler,  62  Ga,  596.  "Tender  must  be  kept 
good  in  order  to  stop  interest"  Angler  v.  Clay,  109  111.  487 ; 
Peugh  V.  Dav4^,  113  U.  S.  542  (5  Sup.  Ct.  622);  Sanders  v. 
Bryer,  152  Mass.  141  (25  N.  E.  86).  A  large  number  of  au- 
thorities to  the  same  effect  will  be  found  in  25  Am.  &  Eng. 
Enc.  Law,  p.  922,  note  3,  and  Id.  p.  926,  note  1.  Further 
comment  is  unnecessary,  and  entirely  useless.  It  is  suffi- 
cient, however,  to  add  that  in  none  of  the  authorities  re- 
ferred to  by  Judge  English  to  sustain  his  opinion  is  there 
any  discussion  of  the  question  of  interest,  further  than  to 
state  that  a  proper  tender  stops  the  running  of  interest 

Since  writing  the  above  I  have  read  thfe  note  prepared  by 
Judge  Brannon.  His  claim  is  that,  after  a  tender  is  once 
made,  it  is  not  necessary  to  keep  the  same  money  on  hand, 
but  the  money  belongs  to  the  one  making  the  tender,  and  he 
may  use  it  after  it  is  refused,  and  can  not  be  required  to  pay 
interest  on  it.  As  in  this  case,  the  plaintiff,  having  kept 
the  money  for  eighteen  years,  had  the  right  to  use  it,  and  the 
interest  or  profit  belonged  to  him,  and  all  he  had  to  do  at 
the  end  of  the  time  was  to  bring  forward  the  principal ;  yet, 
T)y  his  own  acknowledgment,  for  all  these  eighteen  years  he 
owed  the  debt  The  only  reason  the  law  excuses  him  from 
paying  the  interest  on  the  amount  is  because  he  has  lost  the 
use  of  it,  as  he  has  had  to  keep  himself  ready  at  all  times  to 
make  his  tender  good.  While  he  is  not  required  to  keep  ex- 
actly the  same  money,  yet  he  is  required  to  keep  the  same 
sum  or  amount,  and  thus  he  loses  the  use  of  it,  and  is  ex- 
cused from  payment  of  interest  thereon.  Otherwise,  if  he 
uses  it  he  should  pay  interest  on  it;  for,  though  it  is  his 
money,  the  debt  against  him  still  exists,  and  he  is  permitted 
to  the  extent  of  that  indebtedness  to  use  a  sum  of  money 
which  dot*8  not  belong  to  him,  and  it  is  tlie  same  thing  as 
though  he  had  borrowed  the  money.    In  the  case  of  Ptilsifer 
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V.  Shepard,  36  111.  513,  it  is  held :  "A  tender,  to  be  available, 
must  be  kept  good."  "Under  a  plea  of  tender,  the  burden  of 
proof  is  on  the  party  pleading  it."  And  in  Stow  v.  Russell, 
Id,  18:  "If  a  creditor  refuses  money  tendered  by  a  person 
having  the  right  to  make  the  tender,  interest  will  cease  to 
run  from  the  time  of  the  tender,  if  the  debtor  keeps  the 
money  continuously  ready,  and  makes  no  profit  by  it."  In 
Tiithill  V.  Morris,  81  N.  Y.  94,  it  is  held :  "The  most  that  can 
equitably  be  claimed  by  the  mortgagor  is  relief  from  pay- 
ment of  interest  and  costs  subsequent  to  the  tender,  and  to 
entitle  him  to  this  he  must  keep  the  tender  good  from  the 
time  it  was  made."  And  in  this  case  all  that  this  plaintiff 
eould  claim  was  relief  from  the  payment  of  interest  and 
costs  subsequent  to  the  tender,  and,  to  entitle  him  to  this, 
he  should  show  that  he  kept  the  tender  good  from  the  time 
it  was  made,  or  pay  his  sister,  defendant,  interest  on  her 
money  which  he  had  been  using  eighteen  years.  Any  other 
conclusion  is  plainly  unjust,  and  contrary  to  the  law  of  this 
case. 


CHARLESTON. 


Dempsey  v.  Board  op  Education  of  Uakdeb  District. 

Submitted  June  24,  1894— Decided  December  16,  1894. 

School  Board— Mandamus— Lkvy. 

A  B6hool  board  can  not  be  compelled,  by  mandamus,  to  make 
a  special  levy  for  the  payment  of  Illegal  orders,  or  other  evidence 
of  debt  issued  by  It  contrary  to  eeotlon  8,  art.  X,  of  the  constitu- 
tion, and  the  laws  enacted  in  pursuance  thereof. 

Z.  T.  Vinson  for  plaintiff  in  error,  cited  Code  c.  104,  s.  19. 

Dent,  J  udge  : 

This  is  a  proceeding  by  mandamus,  instituted  and 
carried  on  by  the  administrator  of  William  A.  Demp- 
sey, deceased,  to  compel  the  board  of  education  of 
Hardee  district,  of  Logan  county,  to  lay  a  levy  to  pay  the 
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following  drafts  drawn  on  the  sheriff  of  said  county  by  said 
board,  to  wit : 

"DRAFTS/' 

"No.  IG.  Hardee  District,  Logan  Co.,  W.  Va.,  January  Ist, 
1875.  On  o-r  before  the  Ist  day  of  April,  1875,  the  sherifif  of 
Logan  county  pay  to  the  order  of  Wm.  A.  Dempsey  three 
hundred  and  fifty -six  07-000  dollars,  with  interest  from  date, 
and  charge  to  special  (1874)  fund  of  Hardee  district.  By  or- 
der of  the  board  of  education.  Thos.  Webb,  President.  Ira 
Evans,  Secretary.  (Thelabove  draft  must  specify  what  fund 
is  meant,— whether  building  or  school  fund.)" 

Indorsements  on  back  of  said  order: 

"Presented  for  payment  Jan.  18th,  1876,  and  no  funds  in 
my  hands  to  pay  said  order.    G.  W.  Taylor,  S.  L.  C." 

"No  funds  in  my  hands,  and  no  arrangements  to  pay  within 
claim.    Dec.  3, 1883.    R.  W.  Peck,  S.  L.  C." 

"No.  17.  Hai-dee  District,  Logan  county,  W.  Va.,  January 
1, 1875.  On  or  before  the  Ist  day  of  April,  1876,  the  sheriff  of 
Logan  county  pay  to  the  order  of  W.  i A.  Dempsey  three  hun- 
dred and  fifty-six  07-100  dollars,  bearing  interest  from  date,, 
and  charge  to  special  (1875)  fund  of  Hardee  distnct.  By  or- 
der of  the  board  of  education.  Thos.  Webb,  President.  Ira 
Evans,  Secretai^.  (The  above  draft  must  specify  what  fund 
is  meant, — whether  building  or  school  fund.)" 

Indorsement  on  back  of  said  order: 

"No  funds  in  my  hands,  and  no  arrangements  to  pay  within 
claim.     Dec.  3,  1883.     R.  W.  Peck,  S.  L.  C." 

No.  18.  Hardee  District,  Logan  County,  W.  Va.,  January 
1, 1875.  On  or  before  the  1st  day  of  April,  1877,  the  sheriff  of 
Logan  county  pay'to  the  order  of  W.  A.  Dempsey  three  hun- 
dred and  fifty  six  07-100  dollars,  bearing  interest  from  date, 
and  chai-ge  to  special  (1876)  fund  of  Hardee  district.  By  or- 
der of  the  board  of  education.  Thos.  Webb,  President.  Ira 
Evans,  Secretary.  (The  above  draft  must  specify  what  fund 
is  meant — whether  building  or  school  fund.) 

Indorsement  on  back  of  said  order: 

"No  funds  in  my  hands,  and  no  arrangement  to  pay  within 
claim.     Dec.  3,  1883.     R.  L.  Peck,  S.  L.  C." 
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These  proceedings  began  in  August,  1884,  and  were  contin- 
ued by  amendments,  etc,  until  the  2()th  day  of  October,  1891, 
when  the  Circuit  Court  finally  determined  the  matter,  and 
gave  judgment  for  the  defendant.  The  following  defenses 
were  interposed:  First,  That  the  drafts  were  ultra  mres,  il- 
legal, null  and  void.  Beeond,  The  statute  of  limitations. 
Third,  Procured  by  fraud,  the  payee  being. a  member  of  the 
board  of  education.  Fourth,  Issuc^d  in  lieu  of  other  orders, 
which  had  been  provided  for  and  paid  out  of  former  levies, 
which  levies  had  gone  into  the  hands  of  the  payee,  as  deputy 
sheriff  of  said  county.  Fifth,  That  the  sheriff  had  defaulted 
to  the  amount  of  the  orders  to  the  district,  which  had  ob- 
tained and  held  an  unpaid  decree  against  him,  he  being  in- 
solvent. 

The  very  first  question  presents  itself,  whether  a  board  of 
education  can  be  compelled  by  mandamus,  to  pay  any  order 
issued  by  it  against  the  sheriff.  Section  37,  chapter  45,  of  the 
Code  provides:  "When  any  order  of  the  board  upon  t)ie  sher- 
iff of  the  county  or  judgment  or  decree  has  been  presented  to 
such  sheriff  without  obtaining  payment,  payment  thereof 
may  be  enforced  by  the  Circuit  Court  by  mandamus  or  an  or- 
der for  a  specific  levy  on  the  property  taxable  in  the  district." 
The  same  provision  was  in  section  37,  chapter  123,  Acts  1872- 
73.  This  section  must  be  construed  together  with  section  8, 
article  X,  of  the  constitution,  which  forbids  the  contraction 
of  any  indebtedness  on  the  part  of  any  board  of  education 
without  first  having  submitted  all  questions  in  relation  there- 
to to  a  vote  of  the  people.  This  section  han  been  construed  by 
this  Court,  in  so  far  as  county  courts  are  concerned,  and  the 
same  construction  will  apply  to  boards  of  education.  Davis  v. 
C(mnty  Courts  38  W.  Va.  104  (18  S.  E.  Rep.  373).  It  also  must 
be  construed  along  with  section  45,  chapter  45,  Code,  and  also 
Acts  1872-73,  which  ia  in  words  as  follows,  to  wit:  "It  shall 
not  be  lawful  for  the  board  of  education  of  any  district,  or  in- 
dependent school  district,  to  contract  or  expend,  in  any  year, 
more  than  the  aggregate  amount  of  its  quota  of  the  general 
school  fund,  and  the  amount  collected  from  the  district,  or 
independent  school  district  levies  of  that  year,  together 
with  any  balance  remaining  in  the  hands  of  the  sheriff  or 
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collector  at  the  end  of  the  preceding  year,  and  such  arrear- 
ages of  taxes  as  may  be  dne  such  district  or  independent 
school  district."  This  provision  of  the  law  was  obviously 
made  in  compliance  with  the  section  of  the  constitution  su- 
pra. Taking  these  provisions  of  the  law  together,  and  it  i» 
plain  that  the  board  of  education  has  no  authority  to  issue 
any  evidences  of  debt  whatsoever,  but  only  to  issue  orders 
on  the  sheriff,  in  any  year,  limited  to  its  "quota  of  the  gen- 
eral school  fund,  and  the  amount  collected  from  the  district, 
or  independent  school  district  levies  of  that  year,  together 
with  any  balance  remaining  in  the  hands  of  the  sheriff  or 
collector  at  the  end  of  the  preceding  year,  and  such  arrear- 
ages of  taxes  as  may  be  due  such  district  or  independent 
school  district." 

If  the  amount  of  the  order,  when  issued  by  the  board,  is 
already  in  the  hands  of  the  shoriff,  in  accrued  funds,  or 
taxes  levied  but  not  collected,  the  board  can  not  be  com- 
manded to  provide  a  fund  for  the  payment  of  such  order,  for 
it  has  already  done  so  in  the  manner  provided  by  law;  but  if 
there  are  no  funds  or  levies  in  the  hands  of  the  sheriff,  x>r  pro- 
vided for  by  said  board,  at  the  time  of  the  issuance  of 
such  order,  the  same  is  issued  without  authority  and  in  dis- 
obedience of  the  law,  and  operates  as  a  ccmtraction  of  a  debt 
in  obedience  of  the  constitution,  and  is  ultra  xires,  null 
and  void,  and  mandamus  will  not  lie  to  compel  its  payment- 

To  hold  otherwise  would  be  to  sav  to  tlie  boai*d:  "It  is  un- 
constitutional  and  unlawful  for  you  to  contract  a  debt,  and 
issue  the  evidence  thereof;  but,  if  you  do  so,  we  will  compel 
you,  by  mandamus,  to  pay  it."  This  would  be  lending  the 
aid  of  the  court  to  break  down  and  destrov  the  constitution, 
and  the  laws  made  in  pursuance  thereof.  The  true  mean- 
ing of  the  clause  of  set^tion  IM,  chai)ter  45,  of  the  Code,  here- 
tofore referred  to,  is  that,  if  tlie  sheriff  fails  to  pay  an  order 
properly  issued  by  the  board  of  education,  he  may  be  com- 
pelled to  do  so  by  the  mandamus;  and,  if  the  board  fails  to 
provide  for  judgments  and  decrees  rendered  against  it,  it 
may  be  required  to  make  a  specific  leA  y  for  the  purpose. 
Whenever  an  order  is  drawn  on  the  sheriff  by  the  board,  it 
is  to  be  presumed  that  he  has  funds  or  tax  leyes  in  his 
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hands  liable  for  the  payment  of  the  same;  but  as  soon  as  it 
is  made  to  appear  that  such  is  not  the  case — which  must  be 
always  allep:ed  and  shown  in  a  manflamus  proceeding 
against  the  board — the  order  becomes  an  illegal  debt,  and 
its  payment  can  not  be  enforced.  Mandamus  will  not  lie  to 
compel  the  doing  of  an  illegal  act.  High,  Extr.  Rem.  §  354; 
14  A  .M.  &  Eng.  Enc.  Law,  p.  1(>8;  State  v.  Yeatman.  22  Ohio 
St.  546;  People  v.  Village  of  Hyde  Park,  117  111.  462  (6  N.  E. 
Rep.  33).      . 

The  drafts  in  controversy  were  issued  by  the  board  when 
there  were  no  funds  in  the  hands  of  the  sheriff  for  their  pay- 
ment, but  they  were  to  be  paid  out  of  future  levies.  This 
was  a  clear  violation  of  duty  on  the  part  of  the  board,  and 
the  creation  of  a  debt  against  the  district  without  authority 
so  to  do.  If  the  sheriff  had  the  funds  to  pay  these  orders, 
the  remedy  was  to  proceed  against  him ;  otherwise  they 
were  illegal.  It  matters  not  that  these  drafts  were  issued 
in  lieu  of  other  orders.  The  board  ef  education  was  not  au- 
thorized by  law  to  fund  its  floating  indebtedness,  and  make 
it  continual  or  permanent  The  only  authority  it  had  was, 
if  it  was  legal,  to  provide  for  its  payment  by  levy. 

It  is  therefore  plain  that  the  mandamus  applied  for  in  this 
case  was  properly  refused,  and  the  judgment  complained  of 
is  affirmed. 


CHARLESTON. 

Flowers  c,  Fletcher. 

Submitted  June  12,  1894— Decided  December  15,  1894. 

1.  Evidence. 

In  a  controversy  over  a  disputed  paper,  evidence  which  tends 
to  impeach  the  truth  of  the  matter  contained  in  such  paper  is  ad- 
missible. 

2.  Evidence— Handwriting. 

To  render  a  person  a  competent  witness  to  testify  as  to  the 
handwriting  of  another,  it  is  not  sufficient  to  show  the  receipt  of 
friendly  letters  purporting  to  come  from  such  person  alone,  but 
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some  admission  or  acquiescence  equivalent   to  an   acknowledg- 
ment that  she  was  the  writer  of  such  letters  must  be  shown  on 
the  part  of  such  person,  independent  of  their  receipt  and  con- 
.  tents. 

3.    Evidence— Reversal 

A  judgment  will  not  be  reversed  because  of  the  admlssipn  of 
improper  testimony  plainly  not  prejudicial  to  a  fair  trial  of  the 
case. 

John  Bassell  and  W.  Scott  for  plaintiff  in  error,  cited 
Anderson's  Law  Dictionary,  Title:  '^Seduction";  a;i  W.  Va. 
40-57;  20  Gratt.  255;  31  Gratt  855;  Greenleaf  on  Evidence, 
Vol.  1,  §  577;  Anderson's  Law  Dictionary,  word  "Hand- 
writing''; Rice  on  Evidence,  Vol.  1,  paj?e  340. 

Dent,  JrD(iE : 

Plaintiff  instituted  an  action  of  assumpsit  apiinst  the  de- 
fendant in  the  Circuit  Court  of  Harrison  county  for  breach 
of  marriage  contract.  Defendant  pleaded  non-assumpsit 
and  accord  and  satisfaction.  Afterwards  he  witlidrew  the 
general  issue,  and  the  case  was  tried  on  the  syiecial  plea,  re- 
sulting in  a  verdict  and  judgment  for  five  hundred  dollars 
in  favor  of  plaintiff.  The  defendant,  not  being  satisfied, 
brings  the  case  to  this  Court. 

The  motion  for  a  new  trial  and  the  combination  bill  of  ex- 
ceptions and  certificate  of  evidence  are  seriously  open  to  the 
objections  pointed  out  in  the  cases  of  State  v.  Han\  38  W. 
Va.  58  (17  S.  E.  Rep.  794)  and  Gregory's  Adm'r  v.  Railroad 
Co.,  37  W.  Va.  606  (16  8.  E.  Rep.  819)  and  contravenes  the 
rule  laid  down  in  the  fourth  syllabus  of  the  former  case, 
which  is  in  these  words:  **To  make  available  in  the  appell- 
ate court  an  objection  taken  during  the  trial  to  the  admis- 
sion of  evidence,  the  point  must  be  made  and  properly  saved 
by  some  bill  of  exceptions.  It  is  not  enough  merely  to  note 
the  objection  and  exception  in  the  certificate  of  evidence." 
It  is  true  that  the  motion  for  a  new  trial  is  based  on  the 
grounds,  as  set  out  in  the  court's  order,  of  the  "rulings  of 
the  court  during  the  trial  in  excluding  certain  testimony  of- 
fered by  the  defendant,  and  permitting  the  introduction  of 
certain  testimony  offered  by  the  plaintiff;"  but  this  is  too 
general.     See  Gregory's  Adm-r  v.  Railroad  Co.,  supra,  and  in 
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oases  therein  cited,  and  commented  on  in  the  opinion  of 
Jiid«:e  Brannon.  During?  the  progress  of  a  hotly  contested 
trial,  innumerable  exceptions  are  taken  to  the  rulings  of  the 
court,  depending  entirely  on  the  ignorance,  experience,  and 
ability  of  the  lawyers  engaged.  Many  of  these  are  very 
trivial.  Others  may  be  of  great  moment,  and  the  trial  judge 
has  the  right  to  have  his  attention  especially  called  to  the 
points  on  which  the  parties  rely^  and  not  be  required  to  go 
over  the  whole  evidence  and  search  them  out  for  himself,  or 
for  the  parties  to  be  in  a  condition  to  base  their  motion  on 
i-ertain  rulings  in  the  Circuit  Court,  and  then  rely  on  entire- 
ly different  rulings  in  this  Court.  While  this  is  a  case  in 
which  the  rule  could  be  applied,  yet  it  is  probably  better  to 
waive  it,  and  decide  the  case  on  the  merits,  nither  than  give 
room  for  the  complaint  of  a  too  strict  enforcement  of  a  rule, 
be  it  ever  so  efficacious. 

In  this  case  numerous  exceptions  are  taken  to  the  rulings 
of  the  court,  both  as  to  the  admission  and  refusal  to  admit 
testimony.  It  does  not  appear  whether  any  of  these  are 
waived;  so  the  duty  devolves  upon  the  court  of  going  over, 
reviewing,  and  w^eighiug  all  these  exceptions,  to  ascertain 
whether  the  defendant  has  been  prejudiced  thereby.  The 
defendant's  plea  of  accord  and  satisfaction  is  founded  on  a 
paper  writing,  in  w^ords  as  follows,  to  wit:  "Received  March 
5th.  1892,  of  Jackson  Fletcher,  fifty  dollars,  in  full  of  all 
claims,  demands  or  rights  of  action,  at  law  or  otherwise,  that 
I  may  now  have  against  said  Jackson  Fletcher  for  breach 
of  {promise  to  marry,  or.  that  I  may  now  have  against  said 
Jackson  Fletcher  to  proceed  against  him,  by  virtue  of  the 
laws  of  the  State  of  West  Virginia,  for  the  support  and 
maintenance  of  anv  child  with  which  I  mav  now  be  con- 
ceived  or  may  hereafter  be  delivered.  It  is  expressly 
agreed  between  myself  and  said  Fletcher  that  this  writing 
is  in  no  wise  or  sense  an  acknowledgment  by  him  that  he  ia 
the  father  of  any  child  with  which  I  have  been  or  am  now 
conceived,  or  that  he  lias  promised  to  marry  me,  but  only  be- 
cause that  I  desire  to  relieve  him  of  any  charge  of  that  kind 
that  may  be  made  because  he  has  been  in  my  company. 
Inaby  Flowers,  Seal.    Luticia  Flowers,  Witness."     Plain- 
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tiflf  filed  a  special  replii-ation,  denying  the  execution  of  this 
paper  and  the  receipt  of  the  money  as  therein  recited,  under 
oath.  The  jury  were  impaneled  to  try  the  issue  made  upon 
this  plea,  and  at  the  same  time  execute  the  writ  of  inquiry 
awarded. 

The  defendant  objects,  first,  because  the  court  allowed 
testimony  to  go  before  the  juvj  tending  to  show  that  he.  af- 
ter the  plaintiff  became  pregnant,  furnished  tind  wanted  her 
to  take  medicine  *that  would  produce  a  miscarriage,  and 
which  she  refused  to  take.  He  insists  that  this  evidence 
was  not  admissible  for  any  purpose,  and  only  served  to  pre- 
judice him  in  the  minds  of  the  jury.  It  is  possibly  true  that 
this  evidence  was  not  admissible  in  aggravation  of  damages 
and  the  admitted  promise  of  marriage  and  seduction,  but  it 
was  admissible  to  contradict  the  truth  of  the  paper  on 
which  the  defendant  was  relying,  and  thus  tend  to  sustain 
the  non-execution  of  the  paper  by  the  plaintiff.  While  the 
plaintiff,  by  his  plea,  admits  the  promise  of  marriage,  he 
flies  and  relief^  on,  in  satisfaction  of  it,  a  paper  in  which  the 
plaintiff  is  made  to  admit  that  no  such  promise  was  ever 
made,  and  the  defendant  was  not  guilty  of  her  seduction, 
nor  the  father  of  her  unborn  child,  and  for  which  truthful 
admission  on  the  part  of  the  plaintiff  he  is  willing  to  pay 
her  the  sum  of  fifty  dollars.  Thus,  he  is  made  to  appear  be- 
fore the  jury,  generous  to  a  fault,  and  a  badly-treated  man. 
There  is  no  better  way  to  discredit  a  paper  than  to  show  its 
falsity.  And  the  fact  that  defendant  wanted  to  destroy 
the  fruit  of  his  unbridled  lust  was  proof  positive  that  the 
paper  was  a  written  falsehood.  The  withdrawal  of  his  plea 
of  non-dssumpslt  was,  in  legal  effect,  an  admission  of  hi» 
promise  to  mai*ry,  and  yet  he  still  had  the  denial  of  that  pro- 
mise before  the  jury  in  his  plea  of  accord  and  satisfaction, 
contained  in  the  paper  filed  as  a  part  thereof.  No  doubt, 
that  plea  was  withdrawn  for  the  very  purpose,  if  possible, 
of  preventing  any  evidence  being  introduced  of  his  duplic- 
ity, and  thus  prejudicing  him  in  the  minds  of  the  jury,  con- 
trary to  his  written  release  and  certificate  of  chai*acter. 

Defendant  next  objected  to  the  evidence  of  Truman  Gore. 
His  testimony  was  to  the  effect  that  he  was  present  at  the 
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parties,  is  competent  to  testify  as  to  the  handwriting  of  his 
home  of  defendant's  mother  while  the  plaintiff  was  living 
with  her,  and,  when  he  went  to  leave,  defendant  invited  him 
back,  and  said,  when  he  came  back  he  (defendant)  expected 
to  have  a  housekeeper  of  his  own,  but  mentioned  no  name. 
This  undoubtedly  showed  that  defendant  was  contemplat- 
ing matrimony  at  the  time,  but  how  that  could  prejudice 
bis  case  it  is  hard  to  perceive,  especially  when,  by  his  plead- 
ing, he  admits  that  his  mind  was  running  in  that  direction. 
His  plea  appears  to  have  been  for  the  purpose  of  preventing 
any  proof  on  this  subject,  but  how  w^as  the  jury  in  such  a 
ease  to  execute  the  writ  of  inquiry  and  arrive  at  the  dam- 
ages. They  were  entitled  to  full  information,  to  enable 
them  to  reach  a  proper  verdict  This  language  was  used  in 
the  presence  and  hearing  of  plaintiff,  to  carry  out  his  deceit- 
ful conduct  towards  her,  and  is  in  full  accord  with  his  wick- 
ed scheme  to  satisfy  his  uncontrolled  passions,  and  then  cast 
aside  his  deluded  victim. 

The  next  two  objections  are  to  the  refusal  of  the  court  to 
admit  the  testimony  of  the  witnesses  A.  W.  Barnes  and 
John  Johnson,  as  to  the  genuineness  of  the  signature  to  the 
paper  in  controversy.  The  law  is  that  a  witness  who  has 
any  personal  knowledge  of  a  signature  in  controversy,  how- 
ever slight,  has  the  right  to  give  his  opinion,  and  the  weight 
of  that  opinion  is  a  question  for  the  jury,  and  not  for  the 
court.  A  witness  who  has  seen  a  person  write  but  once, 
and  then  only  his  abbreviated  signature,  may  testify  regard- 
ing the  same;  or  if  he  has  seen  a  signature  admitted  by  the 
owner  to  be  genuine.  Rogers  v.  Ritter,  12  Wall.  322;  Pepper 
Y.  Bametty  22  Qtratt.  M5;  Cody  \.  Conly,  27  Gratt.  313;  1 
Greenl.  Ev.  §  577.  But  he  must  have  some  knowledge,  and 
the  mere  fact  that  he  has  received  letters  purporting  to  be 
from  the  person  whose  signature  is  in  controversy  is  not  suf- 
ficient, unless  there  has  been  some  admission  or  acquies- 
cence equivalent  to  an  acknowledgment  on  the  part  of  the 
supposed  writer,  other  than  the  letters  themselves,  that  said 
letters  are  genuine,  and  in  the  handwriting  of  the  person 
from  whom  they  purport  to  come.  A  person  who  has  had 
business  correspondence  with  another,  acted  upon  by  both 
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correspondent,  altlioujjh  lie  may  never  have  seen  him  write. 
But  where  the  letters  have  no  relation  to  business  transac- 
tions, but  are  letters  of  mere  friendly  or  polite  intercourse, 
some  acknowledgment  of  handwriting,  in  some  way  other 
than  tlie  letters  themselves,  on  the  part  of  the  supposed 
writer,  must  be  shown.  The  knowledge  of  the  witness 
must  be  founded  in  some  other  means  than  the  receipt  and 
contents  of  the  letters.  9  Am.  and  Eng.  Enc.  Law,  271.  Tlie 
testimonv  of  the  witness  Johnson  was  to  the  effect  that  he 
had  known  plaintiif  for  fourteen  or  fifteen  years;  did  not 
know  whether  he  had  ever  8e<^n  her  write;  corresponded 
with  her  about  fourteen  years  ago,  received  about  a  dozen 
letters  in  answer  to  his  own,  with  her  name  signed  to  them ; 
had  received  no  letters  recently;  had  some  of  the  letters 
with  him.  The  question  was  then  ])ropounded  to  him :  "From 
your  knowledge  of  her  handwriting,  derived  from  having 
received  letters  from  her,  would  you  know  the  plaintiff's  sig- 
nature?'' The  court  refused  to  allow  this  question  to  be 
asked,  and  rightly  so,  for  the  law  answers  this  question  that 
the  witness  could  not  know  her  handwriting  from  the  mere 
fact  that  he  had  received  letters  purporting  to  come  from 
her.  His  knowledge  must  be  extraneous  to  the  letters,  suf- 
ficient to  raise  a  presumption  that  the  letters  were  not  only 
from,  but  written  by,  the  person  whose  name  was  signed  to 
them. 

A.  \V.  Barnes  testified  that  he  was  acquainted  with  the 
plaintiff;  had  known  her  since  1879;  corresponded  with  her; 
received  letters  from  her  about  four  years  ago,  not  all  in  the 
same  handwriting,  and  were  from  different  places;  talked 
with  her  afterwards  about  the  contents  of  the  letters.  The 
question  was  propounded  to  him:  "State  from  your  knowl- 
edge of  her  handwriting,  derived  from  letters  received  from 
her,  you  believe  the  signature,  'Inaby  Flowers,'  to  this  pa- 
per, is  plaintiff's  handwriting."  This  question  was  bad,  for 
the  same  reason  as  the  one  propounded  to  the  other  witness, 
and  the  court  properly  sustained  plaintiffs  objection  to  it. 
But  there  was  still  a  further  objection  to  this  witness,  and 
that  is  that  he  states  the  letters  were  in  different  handwrit- 
ings.    His  evidence  would  therefore  not  have  been  admissi- 
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ble,  unless  he  had  shown  that  the  plaintiff  had  pointed  out 
and  acknowledged  which  of  the  letters  were  in  her  hand- 
writing; for  it  is  not  the  receipt  of  nor  the  sending  of  the  let- 
ters, but  the  handwriting,  that  is  in  controversy.  A  cashier 
of  a  bank  who  had,  in  the  course  of  business,  paid  out  a  great 
manv  checks  drawn  on  the  bank,  was  held  to  be  incompe- 
tent  to  testify  as  to  the  drawer's  handwriting,  because 
among  them  were  some  forged  checks,  which  he  had  hon- 
ored and  paid  along  with  the  rest  Brigham  v.  Peters,  1 
Gray,  139.  Having  received  various  letters  in  different 
handwritings  purporting  to  come  from  the  same  person,  how 
was  the  witness  to  know,  never  having  seen  her  write,  w^hich 
of  the  letters  were  in  her  handwriting?  And,  not  knowing 
this,  how  was  he  to  acquire  from  them  such  knowledge  of  her 
handwriting  as  to  make  him  t?ompetent  to  testify  concerning 
the  same?    To  ask  the  question  is  to  answer  it. 

The  next  objection  urged  is  that  the  court  admitted  the 
testimony  of  Samuel  Davis  that  about  the  1st  of  March,  1892, 
wishing  to  employ  plaintiff  to  live  with  him,  he, sent  a  boy 
to  her  father's'house  for  her,  and  he  returned  with  the  infor- 
mation that  she  was  not  there.  This  was  certainly  impro- 
per hearsay  testimony,  but  it  amounted  to  nothing,  and 
could  not  possibly  have  had  any  weight  with  the  jury. 
About  the  1st  of  March  is  very  indefinite,  and  would  mean 
any  time  from  the  1st  to  the  middle  of  the  month,  and  that 
she  was  absent  from  home  does  not  mean  that  she  had  gone 
to  Moundsville  or  any  place  particularly  for  any  time.  It  is 
clear  that  this  evidence, did  not  affect  the  result  in  any  man- 
ner, nor  was  the  defendant  prejudiced  thereby.  To  reverse 
a  judgment  on  account  of  the  admission  of  objectionable 
testimony,  there  must  be  at  least  a  doubt  of  its  prejudicial 
character  towai*ds  the  exceptant.  Taylor  v.  Railroad  Co,,  3*5 
W.  Va,  40  (10  S.  E.  Rep.  29). 

The  next  objection  is  to  the  refusal  of  the  court  to  admit 
the  testimony  of  John  T.  Williams  that  the  defendant  show- 
ed him  the  paper  in  controversy  on  March  4,  1892,  and  got 
some  money  changed,  and  said  he. was  going  over  to  the 
house  of  George  Flowers  to  pay  the  plaintiff  money,  and 
have  her  sign  the  paper.    This  was  strictly  hearsay  testi- 


110  Flowers  v.  Fletcher. 

mony,  and  nat  admissible  as  part  of  the  res  gestae,  but  has 
the  appearance  af  being  manufactured  by  the  defendant  A 
man  in  ordinary  circumstances  who  is  going  to  pay  another 
fifty  dollars  will  hardly  need  to  get  money  changed  for  the 
purpose.  Even  fifty  dollar  bills  are  rare  in  the  country.  If 
he  was  only  going  to  pay  her  eleven  dollars,  as  testified  to  by 
the  plaintiff,  he  might  need  change,  but  hardly  to  pay  the 
larger  sum. 

The  defendant's  last  assignment  is  founded  on  the  refusal 
of  the  court  to  set  aside  the  verdict  and  grant  him  a  new 
trial.  The  case,  in  short,  is  to  the  following  effect:  About 
the  1st  of  March,  1891,  the  plaintiff,  a  humble  country  girl, 
went  to  live  with  defendant  and  his  mother,  he  being  a  wid- 
ower. He  immediately  began  to  show  her  attention,  and, 
under  the  promise  of  marriage,  seduced  her,  telling  her  at 
the  same  time:  "It  did  not  matter  if  thev  did  do  that  wav, 
as  they  were  going  to  be  married  anyhow.  Others  had  done 
so,  and  people  had  thought  nothing  the  less  of  them."  He 
continued  this  treatment  of  her  until  she  became  pregnant. 
Then  he  renew^ed  his  promises  to  maiTy  her,  and  continued 
them  up  until  February,  1892,  when  he  finally  refused  to 
marry  her,  as  he  had  become  engaged  to  another.  Admit- 
ting this  to  be  true,  defendant  claims  to  have  obtained  from 
her  whom  he  so  shamefully  treated,  for  the  sum  of  fifty  dol- 
lars paid,  the  certificate  of  innocence  filed  with  his  plea  in 
this  case.  The  jury,  sustained  by  a  decided  preponderance 
of  testimony,  found  against  him  on  this  plea,  and  assessed 
the  plaintiff's  damages  at  five  humdred  dollars.  How  the 
jury  arrived  at  such  sum  from  the  evidence  it  is  hard  to  tell, 
unless,  owing  to  the  defendant's  pecuniary  circumstances 
and  inability  to  pay,  a  verdict  of  five  hundred  dollars  was 
considered  equally  as  valuable  as  one  for  five  thousand  dol- 
lars. Our  law  affords  no  adequate  remedy  for  wrongs  of 
this  character,  and  this  action,  almost  obsolete,  is  seldom  re 
sorted  to  except  by  the  poor  and  friendless.  The  ordeal  of 
such  a  trial  is  too  great  for  the  sensitive  natures  of  the  in- 
jured female  and  her  relatives,  who  shrink  from  having  her 
Fbame  exposed  to  the  idle  and  vicious  gaze  of  rhe  miserable 
hangers-on  of  a  noisome  court  room.    Owing  to  the  impo- 
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teni  y  of  our  law,  fathers  and  brothers,  and  even  the  be- 
trayed, in  her  desperation,  have  too  often  had  to  assume  the 
unwelcome  role  of  self-apjKiinted  executioners,  and  demand- 
ed immediate  reparation  or  the  life  of  the  seducer.  Killing 
under  such  circumstances  has  invariably  been  excused  by 
the  juries  of  our  own  and  all  other  countries  as  justifiable 
homicide,  the  law  of  the  laud  to  the  contrary  notwithstand- 
ing: thus  vindicating  the  righteousness  of  the  most  ancient 
of  all  laws  on  this  subject,  as  promulgated  by  the  greatest 
of  all  human  lawgivers.  Tlis  penalties,  in  the  light  of  modern 
civilization,  appear  extremely  harsh,  but,  if  ^ley  were  now 
the  law  of  the  land,  virtue  would  be  exalted  where  none  now 
exists,  and  the  brazen,  polished  libertine,  whose  unfortunate 
and  heartbroken  victims  go  to  swell  the  ranks  of  crime,  and 
fill  our  houses  of  infamy,  would  no  longer  be  held  in  check 
his  unhallowed  passions  in  obedience  to  the  dread  of  punish- 
ment in  some  degree  at  least  commensurate  with  his  offense. 
Of  the  judgment  in  this  case  the  defendant  has  no  reason 
to  complain,  and  it  is  therefore  affirmed. 
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Submitted  June  7,  1894— Decided  December  15,  1894. 

1.    Partnebship— Evidence. 

Stronger  evidence  of  tlie  existence  of  a  partnership  is  required 
between  partners  than  by  tftiird  persons. 

^  Partnership— Burden  of  Proof. 

Under  a  bill  for  settlement  of  partnership  account,  the  burden 
of  proof  is  on  the  plaintifC ;  and  if  he  can*  not  fumi^h  safDcienft 
evidence  to  eetabli^rh  a  partnership,  and  also  to  enable  the  com- 
missioner to  state  a  partnerohip  account,  his  suit  necessarily 
fails. 

3.    Accounting. 

A  court  will  not  undertake  to  adjust  the  rights  of  parties  with- 
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out  satisfactory  means  of  ascertaining  what  their  rights  are, 
and  when  an  account  can  not  be  safely  stated,  and  the  true  bal- 
ance between  the  parties  ascertained. 

4.    Deposition. 

A  deposition  of  a  party  read  on  tJhe  hearing  in  the  Circuit 
Court  can  not  be  ignored  or  suppressed  from  the  hearing  of  an 
appeal  in  this  Court  on  the  ground  that  since  tihe  decision  in  the 
Circuit  Court  the  adverse  party  has  died. 

J.  B.  SoMMERViLLE  foF  appellant,  cited  19  W.  Va,  274;  24 
W.  Va.  595. 

J.  U.  Palmer  for  appellant,  cited  20  W.  Va.  244;  Bates 
on  partnerehip.  Sections  1,  18,  26,  27,  38,  947;  17  Gratt.  321; 
50  Iowa  325;  4  Gill.  383;  30  N.  J.  Eq.  254. 

H.  C.  IIervey  for  appellee,  cited  3  Teun.  C'h.  223;  17  Ore. 
441—21  Pac.  R.  550;  1  So.  R.  527;  18  Fla.  131;  81  Va.  432;  3 
Del.  Ch.  307;  I  Mackey  (D.  C.)  21;  48  Md.  223;  30  N.  J.  Eq. 
187;  55  Iowa,  11. 

W,  P.  Hubbard  for  appellee,  cited  24  W.  Va.  414;  5  Harr. 
115;  1  Green,  on  Ev.  564;  12  Leigh  617;  17  Gratt.  321,  335; 
30  N.J.Eq.  187;  6  Otto  611 ;  2  Sto.  Eq.  Jur.  §  1520;  Amb.  645; 
1  Pom.  Eq.  Jur.  §  418;  23  W.  Va.  108;  2  H.  &  M.  603;  34  W. 
Va.  217;  10  Cent.  Rep.  193,  199;  18  W.  Va.  693,  747-52;  Code 
c.  130,  s.  23. 

Brannon,  President: 

This  was  a  suit  in  equity  in  the  Circuit  Court  of  Brooke 
county  by  W.  T.  Hinkson  against  John  Ervin  to  settle  a  part- 
nership for  dealing  in  grain,  live  stock,  and  other  farm  pro- 
ducts, Hinkson  claiming  a  liability  in  his  favor  against  Er- 
vin.   The  Circuit  Couii:  entered  a  decree  that  the  equities 

were  with  the  defendant,  and  dismissing  the  bill,  and  Hink- 
son appeals. 

Ervin  flatly  denies  the  existence  of  a  partnership,  and  this 
issue  meets  us  at  the  front  door  of  the  case. 

The  burden  is  on  him  asserting  the  partnei'ship  to  prove 
it,  and  to  prove  a  partnership  the  evidence  must  be  stronger 
between  partners  than  when  third  persons  assert  it.  Robin- 
Ban  V.  Ch-eeny  5  Hai*.  (Del.)  115. 
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There  are  some  circumstances  indicating  a  partnership, 
but  they  indicate  only ;  they  do  not  prove  it  If  taken  alone, 
they  would  be  inconclusive,  and  leave  the  question  in  such 
obscurity  that  I  doubt  whether  a  court  could  find  a  partner- 
ship upon  them ;  but  there  are  numerous  circumstances  of  a 
more  conclusive  nature  going  to  repel  any  claim  of  the  ex- 
istence of  a  partnership.  The  record  from  which  the  facts 
are  to  be  gleaned  is  voluminous  and  complicated,  and  the 
evidence  long  and  the  circumstances  numberless.  It  would 
be  simply  worse  than  useless  to  detail  the  evidence  of  facts 
here,  since  the  question  whether  there  was  a  partnership  is 
purely  one  of  fact,  and  the  evidence  and  facts  bearing  on  its 
solution  would  be  applicable  only  in  this  case,  and  be  no  pre- 
cedent for  other  cases.  In  opinions  for  publication  in  the 
Beports,  details  of  evidence  and  facts,  except  so  far  as  is  ne- 
cessary to  render  intelligible  points  of  law  adjudicated,  are 
out  of  place.  If  we  give  facts  on  one  side,  we  should  give 
those  on  the  other,  and  the  Reports  s^re  cumbered  with  page 
after  page  of  mere  circumstances  and  facts  which,  after  all, 
can  perform  no  legal  function.  Opinions  should  give  points 
of  law  and  legal  principles  adjudicated,  not.  endless  details 
of  evidence  or  even  facts. 

We  think  the  evidence,  as  a  whole,  does  not  establish  the 
partnership.  Common  rules  of  evidence  require  one  seek- 
ing to  recover  of  another  to  establish  the  elements  essential 
to  his  recovery  by  full  proof.    Starkie,  Ev.  586,  817-18. 

Moreover,  even  if  we  could  say  that  a  partnership  did  ex- 
ist, the  plaintiff  would  encounter  another  insurmountable 
obstacle.  A  perusal  of  the  large  record  will  show  that  the 
means  to  accomplish  a  statement  are  utterly  inadequate. 
No  books  of  three  years  of  quite  an  extensive  business,  cover- 
ing many  thousands  of  dollars,  were  kept.  Little  memoran- 
dum books  are  somewhat  mutilated;  some  papers  lost;  pa- 
pers claimed  t6  bear  upon  the  matters  uncertain  and  incom- 
plete, A  court,  to  accomplish  a  settlement,  would  have  to 
wend  its  way  through  a  maze  of  circumstances  and  papers  so 
complicated,  so  inconclusive  and  uncertain,  as  instruments 
of  evidence,  that  any  conclusion  as  to  amount  or  process  of 
adjustment  would  be  veiled  in  uncertainty,  leaving  the  mind 
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uncertain  that  it  was  attaining  justice.  If  there  was  a  part- 
nership, the  case  is  a  remarkable  one  for  the  absence  of 
books  and  papers  and  other  means  of  adjustment  A  court 
must  have  some  safe  data  to  guide  its  steps.  If  through 
negligence,  bad  business  conduct,  loss  of  papers,  or  other 
cause,  such  data  are  wanting,  a  court  simply  can  not  act.  If, 
as  I  think  is  the  case,  the  business  done  which  is  claimed  to 
have  been  partnership  was  the  sole  business  of  Hinkson,  or 
his  wife  by  him  as  agent,  we  can  account  somewhat  for  ab- 
sence of  books  and  memorials  and  transactions;  but  it  is  in- 
comprehensible that  a  partnership  so  important  could  have 
existed  without  papers,  books,  inventories,  and  other  means 
of  tracing  its  progress,  ascertaining  its  loss  or  gain,  or  stat- 
ing an  account  of  it;  and  this  is  a  powerful  circumstance  to 
repel  the  idea  of  a  partnership.  To  make  a  partnership  ac- 
count, there  must  first  be  a  general  account  of  the  partner- 
ship dealings  to  ascertain  the  profit  or  loss,  and  then  sepa- 
rate accounts  between  the  partners  and  firm.  The  Individ- 
ual  account  is  impossible  until  the  general  account  is  made, 
as  we  can  not  tell  whether  a  profit  or  loss  is  to  be  shared  un- 
til we  know  whether  there  is  a  profit  or  loss.  The  commis- 
sioner's report  in  this  case,  finding  a  balance  against  Ervin, 
ignored  this  principle  in  stating  no  general  account,  to  say 
nothing  of  other  defects;  and,  in  fact,  this  is  not  surprising, 
as  I  do  not  see  how  either  this  general  account  or  one  be- 
tween the  partners  could  be  made  upon  any  basis  better 
than  guesswork.  The  commissioner  says  the  means  before 
him  were  insuflQcient  to  make  a  statement  satisfactorv  to 
himself.  He  says  tlie  evidence  as  to  terms  of  partnership 
and  as  to  i}rofit  and  losses  is  exceedingly  meager  and  unsat- 
isfactory. Certain  legal  principles  here  apply.  Under  a 
bill  for  partnership  accounts,  the  burden  of  proof  is  on  the 
complainant,  and,  if  he  can  not  furnish  sufficient  evidence  to 
enable  a  master  to  state  a  partnership  account,  his  suit  neces- 
sarily fails.  Maupin  v.  Daniel,  3  Coop.  223.  **Where  there 
are  issues  as  to  the  existence  of  a  partnership  and  the  state 
of  its  affairs  and  business,  or  the  state  of  the  accounts  be- 
tween tlie  partners,  the  burden  is  on  the  plaintiff;  and,  if  he 
can  not  furnish  sufficient  evidence  toenable  the  court  to  state 
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a  partnership  account,  his  suit  necessarily  fails."  Ashley  v. 
Williams,  17  Or.  441,  (21  Pac.  556.)  Same  effect,  Nims  v. 
Nims  (Fla.)  1  South.  527;  Marvin  v.  Hampton,  18  Fla.  131.  In 
Davidson  v.  Wilson,  3  Del.  Ch.  307,  the  court  refused  to  state 
fi  partnership  account  because  on  the  testimony  it  was  im- 
possible to  state  an  account,  and  said  that  the  court  would 
•''never  undertake  to  adjust  the  rights  of  parties  without  sat- 
isfatory  means  of  ascertaining  what  their  rights  are,  and 
when  an  account  can  not  be  safely  stated,  and  the  true  bal- 
ance between  the  parties  ascertained."  The  Maryland 
«ourt  said:  "A  court  of  equity  will  not  grope  its  way  in  uttei? 
darkness,  and  undertake  to  create  and  establish  a  claim 
upon  mere  contingencies,  or  the  preponderance  of  mere  pos- 
sibilities or  probabilities,  and  there  is  no  duty 
devolving  on  it  to  assume  the  impracticable  task 
of  adjusting  the  rights  of  the  partners,  when  the 
proof  is  utterly  deficient  and  inconclusive."  Hall 
V.  Clagett,  48  Md.  234.  And,  if  any  hardship  fall  on  Hinkson, 
he  is  to  blame  for  it  He  was  the  active  party  in  the  busi- 
ness, transacting,  I  may  say,  the  whole  business.  The  mon- 
-eys  of  the  alleged  firm  were  kept  in  his  sole  name  in  bank. 
He  employed  people  to  help  in  the  business.  He  had  the  pa- 
pers. Ervin  was  an  old  man  then,  beyond  three  score  and 
ten,  so  bad  in  health  that  during  the  alleged  partnership  he 
was  compelled  to  go  South.  He  had  lost  his  memory,  was 
weak  in  mind,  and  considerable  evidence  shows  that  he  was 
really  not  competent  to  transact  business,  and  in  fact,  the 
most  that  can  be  said  against  him  is  that  he  seldom  partici- 
pated in  the  business.  !Now,  it  was  peculiarly  the  duty  of 
Hinkson,  under  these  circumstances,  to  properly  con- 
-duct  and  keep  books  of  the  business.  In  Stout 
V.  Seahrook,  30  N.  J.  Eq.  187,  it  was  held  that  a  decree  re- 
quiring a  copartner  to  account  should  be  denied  in  every 
case  where  it  appears  the  party  seeking  the  account  has,  by 
his  laches,  rendered  it  impossible  to  do  full  justice  to  both 
parties.  In  the  above  cited  case  of  Hall  v.  Clagett  it  was  held 
by  the  Maryland  Court  of  Appeals  that  it  is  the  duty  of  each 
partner  to  keep  precise  accounts  of  his  transactions,  and  if 
there  has  been  a  total  failure  to  do  so,   it  is  good  reason 
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against  an  account.    There  were  no  firm  assets  at  the  close 
of  the  alleged  firm.    The  books'  and  papers,  what  there  were^ 
went  into  Hinkson's  hands.     Ervin  did  scarcely  any  busi- 
ness, we  may  say,  but  went  South  in  January,  1882,  about 
one  year  after  the  commencement  of  the  business,  and  it 
then  practically  closed,  though  there  is  one  check.  May  10^ 
1884.    After  Ervin  went  South,  Hinkson  did  all  the  busi- 
ness, as  practically  he  had  done  before.  The  whole  thing  was^ 
throughout  in  his  hands,  and  active,  we  may  say  sole,  agen- 
cy.   The  little  that  Ervin  ever  did  was  likely  to  save  himself 
as  surety  on  notes  for  Hinkson,  who  wtus  insolvent,  all  the 
property  he  had  doing  business   w-ith  being  in   his  wife's 
name.     There  is  an  allegation  in  the  bill  that  Ervin  received 
and  did  not  account  for  firm  assets,  but,  as  is  the  case  with 
several  other  material  reckless  allegations,  there  is  no  proof 
of  it.    What  was  there  to  settle?    Thus  it  appears  that  ev- 
erything was  in  Hinkson's  hjinds,  and  this  justifies  the  appli- 
cation to  this  case  of  the  remarks  of  Judge  Snyder  in  Sodi- 
her  V.  Applegate,  24  W-  Va,  414 :  "The  plaintiff  was  the  person 
who  had  charge  of  the  business,  and,  if  there  w^as  any  part- 
nership, he  was  the  partner  to  render  an  account,  not  the  de- 
fendant.    ♦     ♦     ♦    If  there  were  any  assets  or  profits,  they 
ought  to  be  in  the  hands  of  the  plaintiff  as  acting  partner, 
and  therefore  cause  of  suit  might  exist  against  him  for  an 
account;  but  it  is  difficult  to  see  why  he  should  have  occa- 
sion to  sue  the  defendant,  who  had  nothing  to  do  with  the 
management  of  the  alleged  partnership." 

Finally,  there  is  another  consideration  operative  against 
Hinkson's  call  for  an  account,  which,  if  we  mav  not  exactlv 
rank  it  as  laches,  yet,  mingled  with  other  things  above  giv- 
en, fortifies  the  conclusion  of  the  Circuit  Judge  that  the  equi- 
ties of  the  case  were  with  the  defendant.  The  partnership 
terminated  January,  1882.  Never  did  Hinkson  ask  a  settle- 
ment of  Ervin,  as  he  himself  says.  No  settlement  was  asked 
until  asked  by  Everett,  a  general  attorney  in  fact  appointed 
by  Hinkson,  March  31,  1887,  and  this  suit  was  brought  in 
August,  1887.  If  Ervin  owed  a  large  sum,  why  did  Hinkson, 
an  insolvent' and  needy  man,  never  even  ask  anything  for  so 
long,  especially  as  he  knew  Ervin  was  frail  and  failing T 
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Ervin  took  a  deed  in  his  own  name  for  a  lot  on  which  the 
l)iisines8  was  carried  on.  This  deed  dates  July  30,  1881. 
Hinkson  claims  he  paid  five  hundred  dollars  on  the  four 
thousiind  three  hundred  dollars  of  its  cost,  and  that  the  bal- 
ance was  paid  out  of  firm  assets,  though  Ervin's  check  shows 
he  paid  it,  and  Hinkson  claims  a  half  in  the  property.  Why 
-did  he  let  the  claim  sleep  so  lonjr?  He  knew  of  the  deed  in 
Ervin^s  name.  The  five  hundred  dollars  never  went  on  this 
property,  but  was  Mrs.  Hinkson's  separate  estate  money,  and 
the  check  for  it  was  given  Ervin  to  go  on  a  mortgage  for  twd| 
thousand,  five  hundred  dollars  he  held  on  her  land.  The 
<;laim  that  this  ^ve  hundred  dollars  went  on  this  lot's  pur- 
chase money,  and  that  Hinkson  owned  an  interest  in  it  as 
partnership  property,  is  repelled  by  the  fact,  pointedly  stat- 
ed by  himself,  that  the  property  was  paid  for  before  the  al- 
leged partnership  bega^,  and  by  the  fact  that  Mrs.  Hinkson 
-demanded  that  Ervin  credit  the  five  hundred  dollars  on  her 
debt  to  him.  But  Hinkson  lets  time  go  on  without  moving, 
— Ervin  an  old  man,  away  up  in  the  seventies,  frail  of  body, 
weak  and  weakening  of  mind,  his  memory  going,  as  Hinkson 
knew — until,  after  years,  when  Ervin  had  totally  lost  his 
memory  of  past  affairs,  and  was  far  sunk  in  senility,  so  that 
lie  was  found  utterly  incapable  of  giving  a  deposition  in  the 
case  to  give  us  his  version  of  the  matter,  Hinkson  brings  this 
suit  to  burden  Ervin,  a  man  of  very  considerable  means,  on 
Hinkson's  own  testimony  chiefly.  When  this  suit  was 
brought,  Ervin  might  as  well  have  been  in  his  grave,  so  far 
SLB  his  capacity  to  defend  it  is  concerned ;  for,  according  to 
the  evidence  of  physicians  and  others,  he  was  afflicted  with 
a  peculiar  phase  of  mental  disease  which  cast  all  the  affairs 
and  events  of  his  past  into  the  night  of  oblivion  and  forget- 
f nlness.  His  mind  was  otherwise  weak.  I  incline  to  think 
Hinkson's  evidence  incompetent,  under  section  23,  chapter 
130,  Code,  forbidding  a  party,  or  one  interested,  to  give  evi- 
dence of  transactions  had  with  one  "insane  or  lunatic,"  both 
words  being  used.  The  reason  for  the  exclusion  is  that  one 
party  shall  not  be  heard  if  the  other  is  insane  enough 
to  be  disabled  from  giving  evidence.  But,  if  this  is  not 
so,  it  is  a  potent  circumstance  with  others  going  to  deny 
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relief.  Hinkson  delayed  until  the  other  pai-ty  was  incompe- 
tent to  tell  us  his  side,  and  now  asks  a  decree  mainly  on  hi» 
own  evidence.  He  never  made  any  demand  for  years,  and 
not  then,  until  Ervin  was  pressing  a  mortgage  which  he  had 
on  Mrs.  Hinkson's  land,  and  it  may  be  that  this  is  the  foun- 
tain and  mainspring  of  the  demand  sought  to  be  asserted  m 

this  case. 

We  are  asked  to  suppress  or  ignore  the  deposition  of  Hink- 
son because  of  the  death  of  Ervin  since  this  appeal  was  ta- 
ken. No  authority  is  cited  to  support  the  motion  but  Zane 
V.  Fink,  18  W.  Va.  747-752.  We  have  no  other  authority,  and 
do  not  think  this  supports  the  motion. 

We  are  of  the  opinion  the  deposition  can  not  be  excluded 
in  this  court,  because  we  must  hear  the  case  on  the  record  a* 
it  was  when  the  case  w^as  heard  in  the  court  below.  Decree 
affirmed. 
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CHARLESTON. 

Ice  v.  Marion  County  Court  et  nl. 

Submitted  June  12,  1894— Decided  December  16,  1894. 

1.  Constitutioval  Law— Road  Surveyor 

That  part  of  section  2,  article  IX,  of  tlie  Constitution  of  the 
State,  w'hich  provides  that  surveyors  of  roads  shall  be  appointed 
by  bhe  county  court,  is  mandatory,  and  provides  the  only  mode 
for  filling  that  office. 

2.  Constitutional  Law— Road  Pukvkyok. 

That  part  of  paragraph  3  of  section  56a  of  chapter  43  of  the 
Code  of  1891  which  enacts  that  the  surveyor  of  roads  for  each 
road  precinct  shall  be  elected  by  the  people  is  unconstitutional 
and  void. 

Jas.  a.  Hag(}erty  for  plaintiff  in  error,  cited  Const.  Art. 
VI,  s.  39;  Code  1891,  c.  43;  Const.  Art.  IX,  s.  2;  Anderson's 
Law  Diet.  pp.  666,  946;  Const.  Art.  VIII,  s.)24;  3  Am.  &  Eng, 
Ency.  Law,  p.  674,  689,  n;  46  N.  Y.  401;  58  Pa,  St.  338. 
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AVm.  II.  Martin  for  defendant  in  error,  cited  37  N.  Y.  p. 
428;  49  Barb.  N  Y.  p.  9,  55  N.  Y.  p.  50;  35  Barb.  p.  264;  65  N. 
C.  p.  603;  Cooley's  Const.  Lini.  pp.  79,  97,  98;  Cooley's  Const 
Lim.  (4th  edition)  67,  70,  72;  19  West  Va.  41819-37;  7  N.  Y. 
97;  5  Ind.  569;  31  Md.  204;  9  wteat  188;  2  Hill,  35;  8  West 
Va,  627. 

IIdlt,  Judge: 

On  the  19th  day  of  December,  1892,  the  plaintiff,  Andrew 
S.  Ice,  a  citizen  and  resident  of  the  county  of  Marion,  pre- 
sented to  the  judge  of  the  Circuit  Court  of  that  county  his 
petition  duly  verified  by  his  affidavit,  praying  a  writ  of  pro- 
hibition, to  prohibit  the  commissioners  of  the  County  Court 
of  Marion  county  from  taking  bond  and  administering  the 
oath  of  office  to  defendants  John  Beall  and  others  named, 
who  had  been  declared  elected  to  the  office  of  surveyor  of 
roads  in  the  several  magisterial  districts  of  Maiuon  county 
at  an  election  held  on  the  8th  day  of  November,  1892,  and  in 
the  meantime  refrain  from,  and  stay  all  further  proceedings 
in  the  matter  of  taking  said  bonds  and  administering  said 
oath  of  office. 

As  ground  of  the  application,  the  petitioner  set  forth  that 
the  said  election  for  the  office  of  surveyor  was  without  au- 
thority of  law  and  void;  that  paragraph  3  of  section  56a  of 
chapter  43  of  the  Code  (see  Ed.  1891,  p.  333)  was  and  is  in  con- 
flict with  section  2  of  article  IX  of  the  Constitution  of  the 
State.  This  article  relates  to  county  organization,  and  pro- 
vides, among  other  things,  that  ''coroners,  overseers  of  the 
poor  and  surveyors  of  roads  shall  be  appointed  by  the  coun- 
ty court.-' 

Under  section  1,  chapter  110,  of  the  Code,  the  Circuit  Judge 
awarded  the  rule,  and  the  clerk  issued  it  returnable  to  the 
first  day  of  the  following  term.  It  was  served  on  all  the  par- 
ties. 

On  the  22d  day  of  March,  1893,  the  commissioners  of  the 
county  court  filed  in  court  their  return  and  answer,  in  which 
they  set  forth  the  facts/of  the  election,  and  that  the  persons 
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named  were  duly  and  lawfully  elected  surveyors  of  roads 
under  the  statute  already  cited,  praying  that  the  writ  may 
not  issue. 

On  tlie  22d  day  of  March,  1893,  the  case  came  on  to  be 
heard,  and  the  court  being  of  opinion  that  so  much  of  the 
statute  in  question  as  provides  for  the  election  of  one  sur- 
veyor of  roads  for  each  precinct  or  majjjisterial  district  is  un- 
constitutional, and  therefore  inoperative  and  void,  judg- 
ment was  given  that  the  writ  of  prohibition  do  issue.  And 
from  this  the  defendant  John  T.  Beall  obt«ained  this  writ  of 
error. 

Article  IX  of  the  State  Constitution  relates  to  county  or- 
ganization. Section  1  provides  that  the  voters  of  each  coun- 
ty shall  elect  a  surveyor  of  lands,  a  prosecuting  attorney,  a 
sheriff,  and  one  and  not  more  than  two  assessors.  Section 
2  provides  that:  ''There  shall  be  elected  in  each  district  of 
the  county,  by  the  voters  thereof,  one  constable.  •  ♦  ♦ 
The  assessors  shall,  with  the  advice  and  consent  of  the  coun- 
ty court,  have  the  power  to  appoint  one  or  more  assistants. 
Coroners,  overseers  of  the  poor,  and  surveyors  of  roads  shall 
be  appointed  by  the  county  court." 

Section  24  of  article  VHI  provides  that  "the  county  courts 
shall  also,  under  such  regulations  as  may  be  prescribed  by 
law,  have  the  superintendence  and  administration  of  the  in- 
ternal police  and  fiscal  affairs  of  their  counties,  including 
the  establishment  and  regulation  of  roads,  ways,  bridges, 
public  landings,  ferries,  and  mills,  with  authoritv  to  lav  and 
disburse  the  county  levies."     So  that  from  the  language 
used,  "surveyors  of  roads  shall  be  appointel  by  the  county 
court,"  from  the  context,  the  subject-matter,  and  tlie  fact 
that  it  is  used  in  a  constitution,  show  that  the  language  is  td 
be  taken  as  mandatory;  for  it  is  the  province  of  an  instru- 
ment of  this  solemn  and  permanent  character  to  establish 
those  fundamental  maxims,  and  hx  those  unvarying  rules, 
by  which  all  departments  of  the  government  must  at  all  times 
shape  their  conduct;  and  if  directions  are  given  that  cer- 
tain officers  shall  be  elected  by  the  people,  and  certain  other 
officers  shall  be  appointed  by  the  county  court,  there  is  a 
strong  presumption,  from  the  character  of  the  instrument. 
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as  well  as  from  the  imperative  meaning  of  the  language 
used,  and  the  context,  that  the  provision  is  mandatory,  and 
must  be  obeyed  and  observed  by  the  legislative  as  well  as 
by  the  other  depai'tments  of  the  goveniment.  And  one  of 
the  reasons  for  giving  the  county  court  such  exclusive  pow- 
er of  appointment  is  the  fact  that  it  is  charged  with  the  duty 
of  establishing  and  regulating  the  county  roads,  and  with 
their  general  superintendence,  as  a  part  of  the  internal  po- 
lice of  their  respective  counties;  so  that  the  nature  of  the 
subject-matter  lends  weight  to  the  view  that  the  term  "shall 
appoint"  can  not  be.read  and  ta'ken  as  directory,  for  the  two 
modes  of  filling  these  two  classes  of  offices — one  by  the  peo- 
ple, the  other  by  the  court — are  exclusively  and  specifically 
applied  to  each  office  by  name,  and  no  authority  is  anywhere 
given,  expressly  or  by  necessary  implication  or  reasonable 
intendment,  for  filling  this  office  in  any  other  way  than  by 
appointment  by  the  county  court,  as  provided  for  in  section 
2  of  article  IX.  And,  inasmuch  as  the  mode  of  filling  the  of- 
fice is  provided  for  in  tiie  constitution,  impliedly,  the  legisla- 
ture shall  not  prescribe  the  manner  in  which  surveyors  of 
roads  shall  be  elected  or  appointed;  for,  by  section  8  of  arti- 
ule  IV,  it  is  only  in  cases  not  provided  for  in  the  constitution 
that  the  legislature  shall  prescribe  by  general  laws  the  man- 
ner in  which  public  oflBcers  or  agents  shall  be  elected,  ap- 
pointed or  removed.  To  this  view  the  following  authorities 
lend  some  weight:  People  v.  Raymond,  37  N.  Y.  428;  People  v. 
Albei-tsony  55  N.  Y.  50;  People  v.  Laurence,  36  Barb.  177.  See 
Oooley  Const.  Lim.  (3d  Ed.)  top  p.  78;  3  Am.  &  En.  Enc.  Law, 

mo. 

Thus  we  see  some  of  the  cogent  reasons  why  the  courts  re- 
luctantly, and  only  in  extreme  cases,  feel  themselves  author- 
ized to  hold  as  merely  directory  an}'  provision  of  an  instru- 
ment, from  its  nature  and  purpose  indicating  that  it  is  in- 
tended to  be  stable,  and,  unless  otherwise  expressed,  man- 
datory. Although  we  are  not  warranted  in  holding  a  stat- 
ute to  be  invalid,  in  whole  or  in  part,  unless  we  see  clearly 
that  it  runs  counter  to  some  provision  of  the  organic  law — 
for  the  power  of  the  legislature  is  full  and  fi*ee,  except 
where  limited  and  restricted— yet  in  this  case  that  part  of 
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the  statute  here  brought  into  question  seems  to  us  to  be,  for 
the  reasons  given,  a  plain  and  palpable  infraction  of  that  in- 
strument; as  much;  so,  and  in  good  part  for  the  same  reason^ 
as  would  be  a  statute  requiring  the  secretary  of  state  to  be 
elected  by  the  people.    See  article  VII,  section-S. 

Therefore,  we  are  of  the  opinion  that  the  judgment  com- 
plained of,  holding  so  much  of  the  altern.ative  road  law, 
numbered  and  designated  in  the  Code  (edition  of  1891)  as 
paragraph  3  of  section  56a  of  chapter  43,  as  provides  for  the 
election  of  the  surveyor  of  roads  by  the  people,  to  be  inop- 
erative and  void,  is  plainly  right,  and  should  be  affirmed. 


CHARLESTON. 
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Submitted  June  12,  1894— Decided  December  15,  1894. 

1.  Bond— Assignment— Deed  of  Trust. 

The  assignment  of  a  bond  or  note  secured  by  deed  of  trust  car- 
ries with  it,  as  an  incident  of  such  assignment,  the  benefit  of  the 
lien  of  the  deed  of  trust,  unless  excluded  expressly  or  by  fair  and 
reasonable  implication. 

2.  Bond— AssiONMENT— Deed  of  Trust— Pa ktial  Payment. 

A  credit  properly  indorsed  on  such  bond  of  an  unconditional 
payment  made  by  the  trust  debtor,  and  so  entered  at  his  instance, 
extinguishes  the  debt  and  lien  to  that  extent;  but  it  may  be 
erased  by  the  express  agreement  of  the  creditor,  the  debtor,  and 
the  party  to  whom  the  bond  is  then  assigned;  but  the  question 
whether  the  benefit  of  the  deed  of  trust  also  passes  thereby,  the 
assignment  being  silent  on  the  subject,  is  open  to  independent 
proof. 

3.  Box D— Liability  of  Assignor. 

In  the  absence  of  an  express  agreement  to  the  contVary,  the  as- 
signment of  a  bond  or  non-negotiable  note  imiwrts  a  guarantee 
that  the  assignee  shall  receive  the  full  amount  of  the  bond  or 
note  assigned,  if  he  fall  to  coiLect  the  same  after  the  exercise 
of  due  diligence. 

4.  Bond— Liability  of  assignor. 

But  if  the  amount  paid  for  the  bond  is  shown,  that,  with  its  in^ 
terest,  is  the  true  measure  of  the  recovery. 
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5.  Bond— Liability  of  Assignor. 

And  he  can  not  recover  merely  on  default  of  the  debtor,  but 
only  after  legal  recourse  against  him  has  been  exhausted,  unless 
it  appears  that  before  the  bond  fell  due  the  debtor  became  in- 
solvent, or  flrom  some  cause  a  suit  against  him  "would  have  been 
unavailing. 

6.  Trust  Fund— Trustee— Payment. 

Where  a  truc'tee  peys  a  trust  fund  to  one  who  receives  it  know- 
ing he  is  not  entitled,  the  true  beneficiary  may  bring  his  suit  in 
equity  against  both;  but  the  decree  should  be  against  the  one 
Improperly  receiving  it  as  the  principal  debtor,  and  against  the 
trustee,  treated  as  his  surety,  to  make  good  any  deficiency. 

C.   A.  Snodgrass  for  appellants,  cited  34  W.  Va.  799. 

W.  S.  Meredith  and  H.  G.  Linn  for  appellee,  cited  26 
W.  Ya.  710;  Code,  c.  126,  s.  5,  6. 

Holt,  Judge  : 

On  appeal  from  a  decree  of  the  Circuit  Court  of  Marion 
county,  rendered  against  H.^R.  Linn  et  al,  in  favor  of  Benja- 
min P.  Thomas,  on  March  17, 1893,  for  one  hundred  and  six- 
ty three  dollars  and  fifty  cents  and  costs.  The  cause  w;js  re- 
ferred to  a  commissioner,  and  from  his  report,  and  the  plead- 
ings and  evidence,  the  facts  are  as  follows: 

On  the  1st  day  of  October,  1885,  Valentine  Nichols  sold 
and  conveyed  to  A.  W.  Henderson,  for  the  sum  of  four  thou- 
sand dollars,  a  certain  tract  of  land  containing  one  hundred 
and  fifty  five  acres,  situate  in  Monongalia  county,  W.  Va., 
on  the  Middle  Fork  of  Dunkard  creek.  Hendei'son  execut- 
ed to  Nichols  his  eight  single  bills  for  five  hundred  dollars 
each,  all  dated  October  1,  1885,  bearing  interest  from  date 
and  due,  respectively,  in  one,  two,  tliree,  four,  five,  six,  seven 
and  eight  years  after  date;  and  to  secure ithe  payment  there- 
of, on  the  same  day,  together  with  his  wife,  conveyed  the 
land  in  trust  to  Wilson  Haught,  trustee.  Being  silent  as  to 
the  terms  of  sale,  they  were  determined  by  the  statute  on 
the  subject  then  in  force,  viz.  the  act  of  1882.  See  Acts 
1882,  c.  140.  On  the  29th  day  of  March,  1886,  the  deed  of 
trust  was  admitted  to  record ;  and  on  the  26th  day  of  April, 
1886,  Valentine  Nichols  assigned  and  transferred  these 
eight  purchase  money  bonds  to  Henry  Haught,  but  without 
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recourse.  Such  assignment  was  written  out  in  full  on  the 
back,  and  signed  by  Nichols,  and  also  signed  by 
Haught,  saying  that  '*he  accepted  them  as  assigned 
without  recourse."  On  the  fifth  day  of  F(:bruary, 
1887,  A.  W.  Henderson  paid  Haught  thirty  five  dollars, 
whi(*h  was  credited  on  the  bond  due  one  year  after  date. 
On  the  day  of  ,  1887,  Henry  Haught  as- 
signed and  ti*ansferred  these  bonds  to  defendant  H.  R.  Linn, 
to  be  collected,  and  proceeds  a])plied  in  payment  of  a  debt 
due  from  Haught  to  Linn.  On  the  1st  day  September,  1887, 
the  obligor,  Henderson,  paid  Linn  the  sum  of  four  hundred 
dollars,  which  was  in  his  presence  credited  on  the  bond  first 
due.  This  money  Henderson  borrow^ed  from  the  plaintifiT, 
Thomas.  Henderson  was  to  lift  the  bond  for  Thomas  to 
hold  as  his  security'.  But  such  a  proposition  was  not  made 
to  Linn,  or  to  Haught,  wiio  had  no  knowledge  of  such  ar- 
rangement, but  the  payment  of  the  four  hundred  dollars 
w«as  absolute  and  unconditional.  The  land  is  shown  not  to 
have  been  worth  enough  to  pay  the  deed  of  trust,  an  J 
Henderson,  the  debtor,  had  no  other  means  of  payment. 
(Such  payment  of  the  four  hundred  dollars  was  equivalent 
to  getting  that  much  on  an  insolvent  debt,  whereas  an  as- 
signment would  have  given  the  assignee  the  first  payment 
out  of  the  proceeds  of  the  sale  of  the  land  under  the  trust 
deed,  and  thus  be  to  the  disadvantage  of  the  trust  creditor 
making  such  an  assignment,  and  retaining,  as  in  this  case, 
the  other  seven  bonds.) 

On  the  21st  day  of  September,  1887,  AV.  E.  Mallory,  as  at- 
torney at  law  for  plaintiff,  Thomas,  having  the  claim  of  four 
hundred  dollars  to  collect  for  his  client,  B.  P.  Thomas,  went 
to  Monongalia  county  to  see  Henderson.  He  found  him  to 
be  insolventr  as  his  farm  was  covered  by  the  deed  of  trust, 
which  was  for  its  full  value  and  more.  He  and  Henderson 
then  went  to  H.  R.  Linn,  and  Mallory,  for  Thomas,  paid  Linn 
one  hundred  and  twenty  three  dollars  and  fifteen  cents,  the 
balance  of  the  first  bond,  and  Linn,  according  to  his  testi- 
mony, only  wrote  his  name  across  the  back,  and  delivered  it 
to  Mallory,  who  delivered  it  to  his  client,  Thomas.  The 
credit  of  four  hundred  dollars  was  erased,  and  on  the  bond 
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was  written  the  following  assignment:  "In  consideration  of 
five  hundred  and  twenty  three  dollars  and  fifteen  cents,  I 
hereby  assign  and  transfer  the  within  note  to  Benjamin  P. 
Thomas.     September  21st,  1887.      Signed.      H.  R.  Linn." 

The  facts  in  controversy  relate  to  this  real  or  apparent  as- 
signment, Mallory  and  Henderson  testifying  that  the  four 
hundred  dollars  credit  was  erased  with  Linn's  consent,  and 
the  assignment,  as  written  by  Mallory,  was  signed  by  Linn, 
and  all  done  with  the  consent  of  Henderson,  who  was  pre- 
sent; whereas  Linn  says  he  did  not  erase  the  credit  of  four 
hundred  dollars,  did  not  consent  to  it,  and  does  not  know 
who  made  the  erasure,  but  on  the  payment  of  the  balance 
signed  his  name  in  blank,  so  that  the  note  could  be  shown 
and  delivered  to  Thomas  as  paid  by  him  for  Henderson. 
This  bond  Mallory  delivered  to  Thomas,  who  notified  the 
trustee,  Haught,  that  he  was  the  holder  and  assignee.  In 
pursuance  of  notice  given  and  of  the  deed  of  trust,  the  trus- 
tee, Wilson  Haught,  on  the  10th  day  of  February,  1891,  and 
in  front  of  the  court  house  of  Monongalia  county,  sold  the 
land  at  public  auction  to  the  highest  bidder  on  the  terms 
that  one-third  was  to  be  paid  in  cash,  one-third  in  one  year, 
and  one-third  in  two  years, with  interest.  Of  the  time  and 
place  of  this  sale  plaintiff  had  actual  notice.  Defendant 
Linn  became  the  purchaser,  at  the  price  of  three  thousand, 
nine  hundred  dollars,  of  which  sum  he  paid  ninety  five  dol- 
lars and  eighty  cents,  amount  of  commission  and  costs  of 
sale,  leaving  as  net  proceeds  three  thousand,  eight  hundred 
and  four  dollars  and  twenty  cents,  which  was  applied  in  dis- 
charge, to  that  extent,  of  the  trust-deed  bonds,  seven  in 
number,  held  by  Linn.  These  bonds,  principal  and  interest, 
on  that  day  amounted  to  four  thousand,  six  hundred  and 
twenty  five  dollars  and  twenty  five  cents,  and  the  net  pro- 
ceeds of  sale  left  the  sum  of  eight  hundred  and  twenty  one 
dollars  and  five  cents  unpaid.  By  deed  of  that  date,  vis. 
February  10,  1891,  the  trustee,  Wilson  Haught,  by  apt  and 
proper  deed  conveyed  the  land  to  Linn,  the  purchaser. 

On  the  11th  day  of  August,  1891,  plaintiff,  Benjamin  P. 
Thomas,  brought  this  suit  in  chancery  against  Hugh  R. 
Linn  and  Wilson  Haught,  trustee,  setting  out  the  facts  al- 
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ready  stated,  and,  in  addition,  that  defendant  Linn,  on  the 
21st  day  of  September,  1887,  assigned  to  him  the  bond  al- 
ready mentioned,  setting  out  the  assignment  in  haec  rerda, 
and  making  an  exhibit  of  the  bond  on  which  it  was  written, 
charging  that  no  part  of  said  bond  had  been  paid  except  the 
credit  indorsed  of  thirty  five  dollars,  and  that  the  residue 
was  due  and  should  be  paid  to  the  plaintiff  first  out  of  the 
proceeds  of  the  sale  of  the  land;  that  the  trustee  refused  to 
pay  the  same,  but  permitted  Linn,  the  assignor  of  this  bond 
and  the  holder  of  the  others,  to  retain  the  purchase  money 
for  the  payment  of  what  w^as  due  him,  in  violation  of  plain- 
tiff's right  to  be  first  paid,  etc.,  and  he  prayed  that  Linn  and 
Haught  might   be  compelled   to  account  for  the   proceeds 
of    sale,    etc,    and    for    general    relief.     Defendant    Linn 
answered,     giving    the    facts    as    already     stated,     and 
the   assignment   as   he   claimed   it.     The    bill    was  taken 
for  confessed  as  to  defendant  Haught.    Defendant  Linn  of- 
fered to  pay  and  did  pay  into  court  one  hundred  and  fifty 
six  dollars  to  be  paid  to  plaintiff,  being  the  amount,  with  in- 
terest, of  the  sum  paid  to  him  by  Mai  lory;  protesting  that 
he  did  not  owe  it,  but  was  willing  to  pay  it,  etc,  to  avoid 
further  litigation.    By  order  of  22nd  day  of  November,  1891, 
the  Circuit  Court  referred  the  cause  to  a  commissioner  in 
chancery,  who  was  directed  First,  to  settle  the  accounts  of 
Wilson  Haught  as  trustee,  ascertain  what  funds  had  come 
into  his  hands,  how  he  had  disposed  of  the  same,  and  the 
liens  on  the  funds,  with  amounts  and  priorities;  seoond,  take 
such  evidence  as  either  party  might  desire  touching  the  mat- 
ters in  issue;  third,  and  report  to  court,  together  with  such 
other  matters,  specially  stated,  as  he  might  deem  pertinent, 
or  any  party  in  interest  require,  and  return  with  his  report 
all  evidence  by  him  taken  or  read.    On  the  6th  day  of 
March,  1893,  the  commissioner  filed  his  r^eport,  to  which  no 
exception  was  taken;  and  on  the  17th  day  of  March,  the 
cause  coming  on  to  be  finally  heard  on  the  papers  formerly 
read  and  the  report  of  the   commissioner,   the  court   pro- 
nounced the  decree  for  plaintiff  against  defendant  Hugh  R. 
Linn  as  the  one  primarily  liable,  and  the  defendant  Wilson 
Haught  as  his  surety,  for  the  sum  of  one  hundred  and  sixty 
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three  dollars  and  fifty  eents,witli  interest  and  costs,  with 
leare  to  sue  out  execution.  And  from  this  decree  the  appeal 
was  allowed  plaintiff,  Thomas,  as  already  stated. 

"Where  questions  purely  of  fact  are  referred  to  a  com- 
missioner, his  findings,  while  not  as  conclusive  as  the  ver- 
dict of  a  jury,  will  be  given  great  weight,  and  should  be  sus- 
tained, unless  it  plainly  appears  that  they  are  not  warranted 
by  any  reasonable  view  of  the  evidence.  This  rule  operates 
with  peculiar  force  in  an  appellate  court,  where  the  findings 
of  the  commissioner  have  been  approved  and  sustained  by 
the  decree  of  the  inferior  court."  Handy  v.  Scott,  20  W.  Va, 
710.  Each  party  in  his  argument  insists  on  the  finding  of 
the  commissioner  as  correct,  and  as  favorable  to  his  view;  so 
that  we  may  infer  that  his  statement  as  to  the  one  main  dis- 
puted matter  of  fact  is  either  not  quite  full  or  not  quite 
<ilear.  As  to  this  we  shall  see  further  on.  The  instrument 
in  this  case  set  up  by  plaintiff  is  a  bond,  or,  more  properly,  a 
single  bill,  being  under  seal — having  a  scroll  affixed  there- 
to by  way  of  a  seal  which  is  recognized  as  such  in  the  body 
of  the  instrument  (section  15,  chapter  13  page  123,  Code);  but 
the  sum  to  be  paid  is  not  by  way  of  penalty,  and  it  has  no 
condition ;  hence  it  is  properly  a  single  bond  or  single  bill. 
See  Clegg  v.  Lemessurier,  15  Grat.  108.  It  is  a  specialty,  and 
therefore  non-negotiable  by  our  decisions  (See  Laidley^s 
Adm'r  v.  Brighfa  Adm>,  17  W.  Va,  779);  and  also  becauj?4*  i': 
is  not  payable  at  a  particular  bank,  etc.,  as  required  by  sec- 
tion 7,  chapter  1)9,  Code,  which  defines  what  shall  be  negotia- 
ble paper  when  payable  in  this  state.  Being  non-negotiable 
the  legal  title  can  not  pass  by  assignment — death  alone  can 
pass  the  legal  title — but  the  equitable  owner  by  assign- 
ment may  sue  in  his  own  name  at  law,  under  our  statute  (see 
section  14,  chapter  99,  Code);  and,  whether  overdue  or  not, 
the  assignee  steps  into  the  shoes  of  the  assignor,  taking  it 
subject  to  all  prior  equities  between  previous  parties  (see  1 
Daniel,  Neg.  Inst.  §§  1-31)  being  in  no  better  situation  than 
the  assignor;  for  the  holder  can  only  sell  and  transfer  such 
interest  as  he  has  {Stockton  v.  Cook,  3  Munf.  68)  but  it  seems 
Bot  subject  to  any  equity  of  a  third  person  not  a  party  to  the 
bond,  of  which  he  had  no  notice  (Broadus  v.  Rosson,  3  Leigh, 
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12).  Where  a  trustee  misapplies  trust  funds  by  paying 
them  to  a  person  who  is  not  entitled  to  receive  them,  and  the 
I>erson  thus  receiving  them  knows  that  such  payment  is  in 
violation  of  the  trust,  the  trustee  alone  maj'^  be  made  to  ac- 
count for  the  misapplied  funds;  but  the  first  liability  is  upon 
the  one  improperly  receiving  the  funds,  if  before  the  court, 
and  he  shoul4  be  decreed  to  refund,  and  the  trustee  be  treat- 
ed as  his  surety.  See  Vance  v.  Kirk,  29  W.  Va.  344,  353  (1  S, 
E.  Bep.  717).  The  assignor  of  a  bond  is  in  this  State  liable 
to  the  assignee,  who,  having  used  due  diligence  to  recover 
the  money  from  the  obligor  has  failed  to  do  so.  Mackie  v. 
Davis,  2  Wash.  (Va.)  281.  And  by  statute  he  may  sue  the 
remote  as  well  as  the  immediate  assignor,  but  not  merely  on 
default  of  payment  of  the  principal  debtor,  but  only  when 
legal  recourse  against  liim  has  been  exhausted  (4  Minor,  Inst, 
pt  1,  p.  26)  or  the  debtor  was  insolvent,  so  that  a  suit  would 
have  been  unavailing  (see  Peay  v.  Morrison,  10  Gratt.  149). 

After  the  bonds  had  been  transferred  by  Henry  Haught 
to  defendant  Linn,  the  trust  debtor,  Henderson,  on  Septem- 
ber 1, 1887,  made  to  Linn  an  absolute  and  unconditional  pay- 
ment of  four  hundred  dollars,  which  he  caused  to  be  and  saw 
entered  by  Linn  as  a  credit,  as  follows:   ''Benton's  Ferry, 
September   1,    1887.     Cr.,   by   cash,  four   hundred   doUara 
(f400.00).''    This  fact  the  commissioner  reports.    It  is  eon- 
ceded  that  this  credit  was  properly  entered  according  to  the 
fact.     That  much  cash  was  paid  by  the  debtor,  and  received 
by  the  creditor,  in  extinguishment  of  that  amount  of  the 
debt     It  was  an  absolute  discharge  pro  tanto  of  the  obliga- 
tion.   Could  it  be  resuscitated  or  revived?  the  coinniiMsiouer 
asks.  If  it  could  not  be  revived,  the  commissioner  says  tht^i-e 
remained  due  to  plaintiff  on  that  bond  the  balau<:e,  to  wit, 
one  hundred  and  twenty  three  dollars  and  fifteen  cents,  with 
interest  from  September  1,  1887,  till  paid,  and  that  to  that 
extent  plaintiff,  Thomas,  had  at  the  time  of  the  sale  by  the 
trustee,  a  lien  on  the  land,  and  on  the  proceeds  of  sale,  and 
defendant  Linn  had  the  next  lien,  amounting,  on  10th  of 
February,  1891,  to  four  thousand,  six  hundred  and  thirty 
dollars  and  sixty  six  cents. 
Next  comes  that  part  of  the  report  which  sc^ems  to  be 
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somewhat  obscure.  By  some  transposition  and  paraphrase, 
I  take  it  to  mean,  in  substance,  as  if  it  read 
as  follows:  '*Your  commissioner,  in  consideration  of 
the  evidence,  is  of  opinion  that  the  proofs  estab- 
lish the  fact  to  be  that  the  assignment  of  said 
bond,  as  claimed  by  plaintifif  to  have  been  made  by  de- 
fendant H.  R  Linn,  on  the  21st  day  of  September,  1887,  was 
actually  made  by  defendant  Linn  under  certain  circum- 
stances, one  of  which  is  that  when  the  assignment  was 
made,  Henderson,  the  debtor,  had  made  a  payment  thereon 
of  f400,  leaving  at  the  date  of  the  assignment  only  the  un- 
paid balance  of  one  hundred  and  twenty  three  dollars  and 
fifteen  cents  capable  of  being  assigned,  if  the  part  thus  dis- 
charged by  payment  could  not  be  and  was  not  revived  and 
restored  to  its  original  binding  force  as  an  unpaid  part  of 
the  debt  by  the  erasure  of  the  credit  of  four  hundred  dol- 
lars." Defendant  Linn  received  this  money  as  being  the 
money  of  Henderson.  It  was  not  paid  as  advanced  by  any 
one.  He  was  not  asked  to  receive  it,  and  did  not  receive  it, 
under  any  special  promise  or  agreement  that  the  plaintiff  or 
any  one  else  should  be  to  that  extent  substituted  to  the 
rights  and  remedies  of  Linn,  as  the  trust  creditor  under  the 
deed  of  trust  Plaintifif,  if  he  advanced  the  money,  was 
then  unknown  in  the  transaction ;  was  a  stranger,  under  no 
obligation  to  pay;  and  could  not  and  did  not  thereby  acquire 
the  right  to  be  substituted  or  subrogated  to  the  place  of  the 
creditor,  thus  to  that  extent  paid.  In  fact,  we  may  presume 
that  the  creditor,  if  he  had  known  the  legal  effect,  would  not 
have  received  that  amount  on  any  such  condition;  for  he  had 
nothing  to  look  to  for  the  payment  of  his  debt  except  the 
land,  and  that  was  confessedly  insufficient.  But  it  is  said 
that  such  is  the  legal  effect  of  the  assignment  of  the  first 
bond,  which  Linn  did  make  to  plaintiff  on  the  21st  day  of 
September,  1887,  in  consideration  of  the  one  hundred  and 
twenty  three  dollars  and  fifteen  cents  actually  paid  or  of  the- 
five  hundred  and  twenty  three  dollars  and  fifteen  cents  re- 
cited as  the  consideration  of  the  assignment.  But  the  writ- 
ten assignment  could  not  transfer  that  which  the  assignor 
did  not  have,  and  one  hundred  and  twenty  three  dollars  and 
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fifteen  cents  was  all  that  was  left  of  the  bond.    He  is  not 
concluded  by  the  recital  of  the  amount  of  the  consideration, 
for  the  true  consideration  in  such  cases  is  open  to  proof; 
for  it,  with  its  interest,  measures  the  amount  of  the  recovery 
in  a  suit  to  recourse  it  against  the  assignor.    Mackie  v.  Da- 
vis, 2  Wash.  (Va.)  219;  2  Sedg.  Dam.  (8th  Ed.)  §  704.     Be- 
sides, it  would  be  but  a  receipt,  and  a  receipt  is  but  a  fact 
open,  as  other  facts,  to  independent  proof.    The  four  hun- 
dred dollars,  as  revived,  only  passed  through  Linn  jis  a  cun- 
duit.    It  reallv   emanated   from   Iloudorson,   and   was   as- 
signed,  in  substance,  as  his,  and  for  him,  in  payment  of  his 
debt  to  plaintiff.   The  law  is  well  settled  that,  in  general,  the 
assignee  for  value  of  a  bond  or  note  non-negotiable,  secured 
by  deed  of  trust,  although  assigned  without  recourse  {Jen- 
kins  V.  Hawkins,  34  W.  Va.  709  (12  S.  E.  Rep.  1090)  takes  the 
benefit  of  such  security  as  an  incident  of  the  assignment 
{Tingle  v.  Fisher,  20  W.  Va,  497) ;  and  in  this  state  the  order 
of  payment  out  of  the  proceeds  of  sale  is  determied  by  the 
order  of  time  of  assignment,  and  not  by  the  order  in  which 
the  bonds  fall  due,  unless  otherwise  provided  expressly,  or 
to  be  plainly  inferred  from  the  transaction  (Schofleld  v.  Ooj?, 
8  Gratt  533).    Neither,  as  a  general  rule,  can  such  legal  ef- 
fect of  a  written  assignment  be  contradicted  or  changed  by 
parol  evidence,  but  the  true  consideration  can  be  shown  to 
be  other  than  that  recited  in  the  assignment.     But  where 
the  assignment  constitutes  only  a  part  of  the  one  transac- 
tion,  it  must  be  open  to  that  extent,  at  least,  to  parol  proof. 
De  La  Tergne  v.  Evertson,  1  Paige,  181.    A  stranger,  or  one 
who  is  under  no  obligation  to  pay  the  deed  of  trust,  may 
have  the  right  of  subrogation  by  contract  with  the  trust 
debtor,  or,  where  it  is  his  interest  or  duty  to  pay,  he  may 
have  such  right,  as  matter  of  law,  so  far  as  it  does  not  con- 
flict with  some  superior  equity.    But  a  proper  uncondition- 
al payment  by  the  trust  debtor  is  an  extinguishment  pro 
tanto  of  the  trust  debt 

And  this  brings  us  tp  the   first  question  here  involved. 
Can  such  extinguished  debt  be  revived,  and,  if  so,  how  and 
with  what  effect  on  the  lien?    In  this  case,  looking  at  it' 
from  the  standpoint  claimed  by  plaintiff  to  be  the  correct 
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one,  the  credit  of  four  hundred  dollars  was  erased  with  the 
consent  of  the  owner  of  the  bond  to  whom  the  payment  had 
been  made,  at  the  instance  and  in  the  presence  of  the  trust 
debtor,  so  that  the  creditor  might  assign  the  whole  bond 
thus  relieved  of  the  credit  to  the  plaintiff,  which  was  done. 
It  is  well  settled  that  the  lien  of  the  deed  of  trust  could  not 
be  thus  revived  by  the  mere  agreement  of  the  trust  debtor 
and  trust  creditor,  as  against  third  persons  who  have  liens 
on  the  property.  See  Marvin  v.  Vedder,  5  Cow.  671 ;  Winolow 
V.  Clai%  2  Lans.  377;  Arerill  v.  Loucks,  6  Barb.  20;  De  La 
Tvvgne  v.  Evertson,  1  Paige,  181.  But  I  know  of  no  rule  of 
law  that  forbids  the  making  of  such  new  contract  in  the 
way  in  which  this  one  was  made,  except  that  it  is  liable  to 
be  scrutinized  closely,  and  raise  a  demand  for  certainty  of 
proof,  owing  to  the  obvious  facilities  it  affords  for  fraud  and 
abuse.  I  also  take  for  granted  that  the  benefit  of  the  deed 
of  trust  would  pass  as  an  incident  of  such  assignment  of  the 
debt,  unless  a  different  intent  was  manifest  from  the  whole 
transaction;  and,  as  the  vital  point — the  fact  and  purpose  of 
the  erasure  of  the  credit — lies  in  parol,  such  different  intent 
may  be  presumed  from  the  circumstances  of  the  case;  for 
the  subject  matter  assigned  is  the  amount  of  an  erased  cred^ 
it.  The  avowed  object  of  the  erasure  and  assignment  of 
the  bond  to  plaintiff  was  that  it  might  stand  as, security  for 
a  still  subsisting  debt  due  from  Henderson,  the  debtor  to 
Thomas,  from  whom  the  money  had  been  borrowed  to  make 
the  four  hundred  dollar  payment.  Would  that  object  be 
«ubserved  without  reviving  the  lien  of  the  deed  of  trust, 
which  was  sepai*able  from  and  was  not  a  necessary  part  of 
it?  Defendant  Linn  says  A  his  testimony  that  he  signed  his 
name  in  blank  on  the  note,  and  intended  thereby  to  assign 
the  same  to  Thomas  to  the  extent  of  one  hundred  and  twen- 
ty three  dollars  and  fifteen  cents.  In  such  an  exceptional 
case,  it  is  no  answer  to  say  that  he  did  it  with  his  eyes  open, 
and  under  a  misapprehension  of  the  law,  which  passed  the 

benefit  of  the  deed  of  trust,  with  the  assignment  as  an  inci- 
dent; and  he  can  not  complain  of  a  mistake  resulting  from 

his  own  ignorance  of  the  law,  but  must  suffer  the  conse- 
quences.   It  is  the  true  subject-matter  of  the  assignment 
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that  we  are  looking  for,  and  when  Linn,  the  owner  of  the 
trnst  debt  by  his  assignment,  transferred  the  bond  thus  re- 
suscitated to  the  plaintiff,  Thomas,  is  there  anything  in  the 
transaction  to  show  that  it  was  not  intended  that  the  bene- 
fit of  the  deed  of  trust  was  to  go  with  it?    That  is  the  ques- 
tion.   It  is  true  that  rules  of  law,  as  well  as  rules  of  lan- 
guage, may  interfere  to  prevent  a  construction  of  the  instru- 
ment in  accordance  with  the  intent  of  the  parties  (2  Pars. 
Cont.[8th  Ed.]  top.  p.  498) ;  and  that,  except  in  a  limited  sense, 
we  can  not  travel  outside  the  "four  corners  of  the  paper," 
but  must  take  the  words  as  there  written,  in  their  ordinary 
sense,  as  indicating  the  intent  and  incidents  the  law  imputes. 
Yet  it  is  often  impossible  to  tell  what  a  man  has  said,  as  to 
the  subject-matter  of  the  contract,  until  the  words  used  have 
been  translated  into  things  and  facts  by  pai'ol  evidence,  thus 
ascertaining  what  he  meant  to  say.    Any  relevant  evidence,r 
therefore,  which  fairly  partakes  of  the  nature  of  explanation 
of  the  subject-matter,  and  is  reasonably  calculated  to  place 
the  court  in  the  situation  of  the  contracting  parties,  will,  in 
general,  be  received.     See  Best,  Ev.  (Chamberlayne's  Ed.) 
§  230,  note  c,  and  cases  cited.     While  the  subject-matter  of 
the  assignment,  viz.  the  bond,  can  not  be  vai'ied  or  contra- 
dicted, or  even  qualified,  inconsistently   with  the  written 
terms  of  the  contract,  yet  that  does  not  prevent  the  court 
from  putting  itself  in  the  place  of  the  contracting  parties, 
thus  placed,  read  the  assignment,  and  apply  it  to  the  resus- 
citated bond  as  its  proi)er  subject-matter  shorn  of  the  trust 
lien,  which  would  have  been  its  incident  in  the  case  of  an 
ordinary  assignment;  for  it  is  by  no  means  a  necessary  or  in-j 
separable  incident    The  erasure  of  the  credit  is  not  men- 
tioned in  the  assignment.     Such  erasure,  as  matter  of  fact, 
when,  by  whom,  and  for  what  purpose  done,  lies  in  parol 
wholly,  and  is,  besides,  a  matter  about  which  the  recollec- 
tion of  some  of  the  witnesses  is  greatly  at  variance.    Plain- 
tiff sets  up  no  claim  to  the  benefit  of  the  deed  of  trust,  ex- 
cept as  an  incident  of  the  assignment  of  the  bond.    Defend- 
ant Linn  says  that  the  credit  was  not  erased  by  him,  or  with 
his  consent;  that  he  assigned  to  plaintiff  the  balance  due  on 
the  bond,  and  no  more,  and  delivered  the  bond  to  the  agent 
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of  plaintiff,  to  show  how  the  bond  and  its  payment  stood  as 
between  plaintiff  and  Henderson,  the  debtor.  Even  in  plain- 
tiff's view,  it  was  a  new  contract  between  these  three  parties, 
and,  viewed  by  the  light  of  all  the  facts  surrounding  it,  did 
not  have  the  effect,  by  any  reasonable  or  necessary  implica- 
tion, of  reviving  and  passing  the  benefit  of  the  deed  of  trust 
us  to  that  part  which  had  been  unconditionally  and  properly 
paid,  and  which  was  thereby  discharged  and  extinguished. 

Owing  to  the  peculiar  circumstances  of  the  case,  I  have 
reached  this  conclusion,  but  not  without  great  hesitation  and 
-doubt.  But,  however  this  may  be,  this  contract  as  to  the 
lien  depends  for  its  one  efficient  factor  upon  the  mere  fact  of 
running  a  pen  through  a  credit  indorsed  on  the  bond;  and 
that  is.  at  least,  brought  into  some  doubt  and  dispute  as  to 
reviving  and  passing  the  lien  for  the  four  hundred  dollars. 
It  iss  an  improbable  contract,  except  on  the  theory  that  the 
one  who  made  such  an  assignment  did  not  suppose  it  could 
have  any  ^;uch  legal  effect.  It  would  be  a  hard  bargain; 
taking  from  defendant  Linn,  without  any  but  a  technical 
consideration,  a  substantial  part  of  the  only  security  he  has 
for  the  rest  of  his  debt — a  security  already  insufficient.  The 
plaintiff  asks  what,  under  some  circumstances,  would  be 
^Udn  to  the  specific  performance  of  a  contract  in  the  matter 
of  the  cession  of  a  real  estate  securitv.  The  court  would  re- 
fuse  such  relief,  unless  made  quite  sure  of  its  real  merit,  as 
well  as  of  stich  disputed  fact.  The  Circuit  Court  gave  the 
plaintiff  all  he  had  any  right  in  conscience  at  least,  to  ask — 
the  money  he  had  paid  defendant  Linn,  with  its  interest;  and, 
if  it  were  a  case  of  recoursing  the  bond,,  the  amount  paid, 
when  it  affirmatively  appears,  is  the  true  measure  of  the 
sum  to  be  recovered. 

Defendant  assigns  as  cross  error  that  there  should  not 
have  been  a  decree  against  him  for  costs,  but  in  this  there 
was  no  error.  He  admitted  his  liability  to  pay  the  sum  of 
one  hundred  and  twenty  three  dollars  and  fifteen  cents  and 
interest,  and  offered  to  pay  and  did  pay  it  into  court,  but 
he  had  not  tendered  it  to  plaintiff  before  suit  brought.  The 
decree  complained  of  should  be  affirmed. 
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ON  RE-ARGUMENT. 

The  finding  of  the  commissioner  is  not  excepted  to.  Od 
the  contrary,  each  party  relies  upon  it  as  a  finding  in  his  fa- 
vor. That  part  reads  as  follows:  "Your  commissioner  be- 
lieves, considering  the  evidence  of  W.  E.  Mallory,  which  is 
objected  to,  that  the  proof  sustains  the  fact  that  the  assign- 
ment made  by  the  defendant  H.  R.  Linn,  as  claimed  to  be 
made  under  certain  circumstances  on  the  21st  day  of  Septem- 
ber, 1887,  was  actually  made,  but  is  further  of  opinion  from 
the  evidence  that  the  credit  of  four  hundred  dollars  on  said 
note  paid  by  the  maker,  A.  \V.  Henderson,  was  an  actual  pay- 
ment by  him  on  said  note.  As  to  the  reviving  the  same  in 
favor  of  the  plaintiff,  Benjamin  P.  Thomas,  is  a  question 
your  commissioner  refers  to  your  honor  for  decision,*'  The 
fair  meaning  of  it  is,  considering  evidence  to  which  no  excep- 
tion was  taken,  that  the  credit  of  four  hundred  dollars  wa» 
erased,  and  the  assignment  on  the  bond  written  and  signed 
in  the  presence  of  the  three  parties  to  the  agreement  — ^plain- 
tiff, the  general  creditor;  Henderson,  the  trust  debtor;  and 
Linn,  the  trust  creditor  by  assignment  from  Haught — ^but 
it  also  appears  that  the  four  hundred  dollars  was  a  payment, 
theretofore  independently  made,  which  extinguished  the  lien 
of  the  trust  deed  to  that  extent.  Whether  the  lien  could  be 
so  revived  as  to  affect  Linn's  lien  for  the  part  still  held  by 
him,  the  commissioner  submitted  to  the  court  as  a  question 
of  law.  There  is  a  certain  class  of  cases  in  which  the  lien  may 
be  revived,  or,  if  not  revived,  effect  may  be  given  to  the 
agreement  to  charge  the  land  as  an  equitable  mortgage.  Ai^ 
a  case  of  this  kind,  see  Packham  v.  Haddock^  36  111.  38.  In 
Wayt\.Carwithen,  21  W.  Va.  516,  the icases  are  examined, 
and  the  doctrine  discussed  by  Judge  Snyder,  and  the  general 
principle  stated  as  follows:  **Any  deed  or  written  contract 
used  by  the  parties  for  the  purpose  of  pledging  real  prop- 
erty, or  some  interest  therein,  as  secured  for  a  debt  or  obliga- 
tion, which  is  informal  and  insufficient  as  a  common-law 
mortgage,  but  which  by  its  terms  shows  that  the  parties  in- 
tended that  it  should  operate  as  a  lien  or  charge  upon  spe- 
cific property,  will  constitute  an  equitable  mortgage,  and 
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may  be  enforced  in  a  court  of  equity."  A  mortgage,  after 
payment,  becomes  functus  officio,  and  neither  the  mortgagee, 
nor  any  one  else,  as  a  general  rule,  has  any  power  to  transfer- 
it  as  a  subsisting  security,  or  .to  revive  it  to  secure  the  same 
or  any  other  liability.  1  Jones,  Mortg.  §  943;  2  Minor  Inst 
365;  /VZf on  v.  Kmpp,  21  Wis.  64;  McOiien  v.  Wheelock,  7  Barb. 
22.  And  the  lien  may  be  discharged  or  extinguished,  and  the 
debt  remain,  and  the  debt  may  be  revived  without  reviving 
the  lien.  See  Edgington  v.  Hefner,  81  111.  341;  Sherwood  v. 
Dunbar,  6  Cal.  53;  15  Am.  &  Eng.  Enc.  Law,  p.  877. 

In  ordinary  cases  of  assignment,  the  rule  is  well  settled  in 
this  8tate  that,  unless  there  be  an  agreement  to  that  effect, 
the  assignor  will  not  be  permitted  to  come  in  competition 
with  his  assignee,  if  the  proceeds  of  sale  of  the  trust  prop- 
erty are  insufficient  to  pay  the  whole;  and  that  rule  the 
Circuit  Court  applied  in  this  case  to  the  extent  of  that  part 
really  owned  and  assigned  as  for  himself  by  Linn  to  wit,  thci 
balance  unpaid,  one  hundred  and  twenty  three  dollars  and 
dfteen  cents.  The  four  hundred  dollars  credit  was  erased 
at  the  instance  and  for  the  benefit  of  Henderson  and  his  gen- 
era i  creditor,  the  plaintiff,  and  the  amount  then  assigned  foi 
their  benefit  and  at  their  instance  by  Linn  to  Thomas,  in  pay- 
ment or  security  of  Henderson's  general  debt  to  Thomas. 
Linn  was  the  mere  trustee  or  conduit  through  whom  the  par- 
ties giving  and  taking  carried  out  the  transaction,  and  if  by 
implication,  and  without  writing — for  Henderson,  the  own- 
er of  the  land,  signed  none — the  erasure  had  the  effect  to  re- 
vive the  extinguished  lien,  it  was  done,  in  the  view  of  a  court 
of  equity,  by  Henderson  and  for  Thomas,  and  for  their  bene- 
fit,  and  not  by  or  for  defendant  Linn.  Plaintiff,  in  proving  his 
case,  proves  this;  but  the  case  proved  is  by  no  meansthecase 
alleged  in  the  bill.  Linn  had  no  right  to  the  four  hundred 
dollars  that  had  been  once  paid  to  him  by  Henderson  in  abso- 
lute extinguishment  pro  tanto  of  the  deed  of  trust.  If  Hen- 
derson  had  the  four  hundred  dollars  by  erasure  of  the  credit 
brought  to  life  in  Linn,  it  was  but  for  an  instant,  as  a  means 
of  transferring  it  to  plaintiff,  Thomas,  in  security  of  his  un- 
secured debt;  for  all  that  Linn  assigned  as  owner,  all  that 
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he  owned  and  could  thus  assign,  the  court,  by  the  decree 
complained  of,  gave  Thomas  the  priority  of  payment.    If  so 
many  points  can  be  strained  and  legal  difficulties  be  tided 
over,  to  revive  an  extinguished  lien,  or  create  a  new  equita- 
ble one,  in  order  that  plaintiff  may  have  a  lien  against  the 
land  of  his  debtor,  Henderson,  for  his  general  previously 
contracted  debt,  why  may  not  the  facts  be  taken  as  plaintiff 
has  proved  them,  and  his  demand  be  thus  limited,  as  equity 
and  good  conscience  require?  for  he  is  in  a  court  of  equity, 
on  a  purely  equitable  demand.    No  rule  of  evidence  stands 
in  the  way  of  getting  at  the  truth.    If  there  was,  plaintiff 
himself  has  opened  the  door,  and  let  in  the  light.    If  a  part- 
ing line  has  to  be  made  separating  what  Linn  owned  and  as- 
signed as  his  own  from  what  he  did  not  own  but  aB  trustee  or 
conduit,  plaintiff  has  drawn  «nch  line,  safely  distinct,  show- 
ing what  part  of  the  fund  is  his,  and  what  part  he  can  not 
take,  without  overriding  a  higher  equity  than  his  own;  and, 
for  the  same  reason  that  plaintiff  takes  priority  over  Linn  as 
to  the  part  assigned  by  him  as  owner,  he  does  not  take  pri- 
ority as  to  the  part  assigned  by  Linn  as  Henderson's  quoH 
trustee.     Such  limitation  of  the  rule  proves  the  rule  by  giv- 
ing the  reason  for  it,  for,  in  showing  where  the  rule  stops,  it 
shows  why  it  goes  thus  far;  for  the  lien  of  the  four  hundred 
dollars,  if  resuscitated  at  all,  is  the  incident  and  accessory 
of  that  part  of  the  debt  assigned  which  only  belonged  to  Linn 
as  Henderson's  trustee.    What  Linn  did  under  such  circum- 
stances did  not,  in  legal  effect,  by  any  fair  intendment,  op« 
erate  as  a  waiver  on  his  part  of  his  right  of  priority  over  the 
new  equitable  mortgage  for  the  four  hundred  dollars.  See 
Morrow  v.  Mortgage  Co.,  90  Ind.  21,  26;  Sheld.  Subr.  §  248.     If 
this  case  falls  within  the  principle  laid  down  in  Wapt  v.  Car- 
iritheny  it  would  be  because  Henderson  has  given  a  new  equi- 
table mortgage  on  his  land  to  plaintiff  for  the  payment  of  the 
four  hundred  dollars  revived  by  erasure  for  his  own  benefit, 
and  the  benefit  of  the  plaintiff,  his  general  creditor.    The  ex- 
tinguished lien  was  not  expressly  revived,  nor  its  revival  in 
any  way  sought  or  mentioned  expressly,  when  we  might  rea- 
sonably have  expected  it,  or  for  something,  at  leaat,  to  have 
been  said  about  the  erased  credit,  and  not  leave  it  to  stand 
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apparently  without  having  had  anything  to  do  with  the 
transaction — a  danp:erou8  proceeding?  and  liable  to  great 
abuse — ^and  the  debt,  when  revived,  could  well  stand  alone, 
and  the  bond  subserve  a  purpose,  without  the  lien  on  the 
land.  But  no  doubt  Henderson's  object  was  to  create  a  new 
equitable  lien  for  the  debt  of  his  general  creditor,  the  plain- 
tiff. WTiether  he  succeeded  in  such  purpose  we  need  not  dis- 
cuss, for,  according  to  the  plain  meaning  of  the  general  doc- 
trine laid  down  in  Wayt  v.  Carwithen,  his  equitable  mortgage 
would  only  begin  where  the  subsisting  one  for  one  hundred 
and  twenty  three  dollars  and  fifteen  cents  st()])])ed;  nnd 
where  the  consideration  was  exhausted,  and  from  that  on,  a 
court  of  chancery  would  only  treat  it  as  good  and  as  a  lien  in 
subordination  to  the  higher  equity  of  Haught,  Linn,  and  oth- 
er assignees  of  the  unpaid  purchase  money  secured  by  deed 
of  trust,  and  would  not  create  for  plaintiff,  Thomas,  or  sub- 
rogate him  to  any  lien  to  the  manifest  prejudice  of  those 
standing  on  higher  ground.  The  four  hundred  dollars  was 
not  paid  by  Henderson  or  received  by  Linn  with  any  agree- 
ment or  understanding  of  subrogation,  expressed  or  impU- 
fled,  in  fact  or  in  law,  but  in  absolute  extinguishment,  thus 
far,  of  the  trust  debt  Haught,  the  mortgagee,  was  not  a 
party  to  the  transaction  at  all;  is  not  a  party  to  the  suit 
How  do  we  know  how  defendant  Linn  can  or  will  account  to 
him  as  to  the  unpaid  balance  of  the  deed  of  trust?  And  the 
trust  debt  was  thus  increased  in  favor  of  a  stranger  to  the 
extent  of  four  hundred  dollars,  and  the  proceeds  of  the  sale 
of  the  land  fell  short  much  more  than  that  amount  of  paying 
off  the  trust  debt.  This  three  sided  agreement  between 
Henderson,  Thomas,  and  Linn,  put  forward  in  the  proof,  and 
the  sole  foundation  of  any  further  or  other  relief  than  the 
relief  the  Circuit  Court  gave,  is  not  alleged  or  in  any  wpv  al- 
luded to  in  plaintiff's  bill,  or  in  any  other  pleading;  and  Hen- 
derson, the  revivor  of  the  extinguished  lien,  or  creator  of  the 
equitable  mortgage  sought  to  be  enforced,  was  not  and  is 
not  before  the  court.  His  name  is  not  in  the  record  except 
as  a  witness,  noc  does  the  bill  show  any  necessity  for  making 
Henderson  a  party  by  reason  of  the  tripartite  contract,  for 
that  is  not  mentioned.    Still  Henderson  was  the  owner  of 
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the  land  sold  under  the  trust  deed,  and  interested  in  the  Ai9- 
tribution  of  the  fund. 

The  decree  not  asked  for,  or  any  other  than  the  one  pro- 
nounced and  complained  of  here,  would  not  be  justified  by 
either  the  pleadings  or  the  proof.  The  pleadings  might 
have  been  amended,  and  the  missing  party  brought  in,  but  it 
was  not  asked  for,  and  if  given,  would  as  far  as  I  can  see^ 
have  led  to  the  same  result.  As  it  stands,  it  violates  no  rule 
of  law,  and  though  not  free  from  doubt,  does  substantial 
justice  between  the  parties,  and  ought  to  be  affirmed. 
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CHARLESTON. 

Cann  v.  Cann  et  al. 

Submitted  September  8, 1894— Decided  Decemiber  19,  1894. 

1.  Administrator— Statute  of  Limitations. 

An  administrator  who  presents  a  personal  demand  against  his 
decedent's  estate  must  show  that  such:  demand  Is  just  and  valid, 
and  not  barred  by  the  statute  of  limitations.  The  statute  of  lim- 
itations does  not  begin  to  run  until  the  right  of  action  accrues. 

2.  UndeliYi  red  WRiTiNa— Dub  Bill. 

An  action  or  suit  can  not  be  maintained  on  an  undelivered  writ- 
ing or  due  bill  found  among  the  supposed  debtor's  papers  after 
his  death. 

3    .Undelivered  Writing— Statute  of  Limitations. 

Such  writing,  so  found,  is  not  su£9cient  acknowledgment  to 
prevent  the  bar  of  the  statute  of  limitations,  but  may.  If  genuine, 
be  admissible  as  evidence  to  establish  a  quantum  meruit 

4.    Administrator— Son's  Services. 

Where  a  son,  who  is  also  the  administrator  of  his  father's  es- 
tate, sues  such  estate  for  wages  claimed  for  services  rendered  be- 
fore his  father's  death,  he  can  not  recover  unless  he  proves  an 
express  contract,  or  the  facts  and  circumstances  sustained  by  a 
preponderance  of  testimony  clearly  establish  an  expectation  or 
intention  on  the  part  of  his  father  to  compensate  him  for  sucb 
services. 


Faulkner  &  Walker,  W.  II.  Travers  and  C.  H.  Symb 
for  appellant: 
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"^  report  of  a  commissioner  unless  excepted  to  will  be  presum- 
ed by  the  court  as  admitted  to  be  correct,  not  only,  as  to  the 
principles  of  the  account,  but  as  to  the  evidence  also^ — 21 
W.  Va.  262;  22  W.  Va.  159;  24  W.  Va.  524. 

^^ A  party  complaining  of  a  commissioner's  report  must  point 
out  the  errors  of  which  he  complains  by  exception  thereto  so 
as  to  direct  the  mind  of  the  court  to  it,  and  when  he  does  so 
(he  parts  not  excepted  to  are  presumed  to  be  correct,'^  Hoth 
as  to  the  principles,  and  the  ecidence  on  which  the  paris  are 
founded:'— U  W.  Va.  531;  18  W.  Va.  185;  21  W.  Va. 
(bodyof  opinion,  page  270);  19  W.  Va.  459. 

Exceptions  in  general  terms  amount  only  to  a  personal  allega- 
rton.— 19  W.  Va.  459. 

Exceptions  to  a  commissioners  report  must  state  some  principle 
upon  which  the  commissioner  erred,  or  some  fact,  otherwise 
the  court  must  disregard  the  exception. — 2  Danl.  Chan. 
Prac.  1315,  1316;  29  Ala.  393;  2  Sum.  108;  13  Peters 
359;  21  W.  Va,  271;  14  W.  Va,  521;  10  W.  Va.  298;  12  W. 
Va.  402. 

Adult  defendants  failing  to  except  to  commissioner's  report 
icill  not  be  permitted  to  impeach  it,  either  at  the  hearing    of 
the  cause,  or  in  the  appellate  court, — 10  W.  Va.  645;  8    W. 
Va.  218;  17  Gratt.  85;  12  W.  Va.  213. 

Exceptions  to  a  commissioner  s  report  must  be  stated  so  that 
the  court 'Can  decide  upon  the  equity,  or  legality  of  the  prin- 
cipal only,  upon  to  hie  h  the  article  is  admitted  or  rejected. 
The  error  must  be  pointed  out  with  reasonable  certainty. — 2 
H.  &  M.  422;  21  W.  Va.  271;  14  W.  Va.  559;  26  W.  Va- 
540;  25  W.  Va.  417. 

Where  questions  purely  of  fact  are  referred  to  a  commissioner^ 
his  findings  will  be  given  great  toeight,  and  should  be  sus- 
tained  unless  it  j)lainly  appear  that  they  are  not  toarronted 
by  any  reasonable  vieiv  of  the  ecidence. — 26  W.  Va.  710;  14 
W.  Va,  1;  21 W.  Va.  698;  33  W.  Va,  160;  38  W.  Va.  370;  30 
W.  Va.  147. 

Under  the  prayer  for  general  relief,  the  plaintiff  is  entitled  to 
such  relief  as  is  agreeable  to  the  case  made  in  the  bill  though 
different  from  the  specific  relief  prayed  for. — 38  Pa.  St. 
155;  (98  Am.  Dec.  248). 

"  Under  prayer  for  general  relief  any  relief  may  be  granted 
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which  is  suitable  to  the  case^  and  consiMent  with  the  allega- 
tions  and  proofsr—St.  Eq.  PI.  §40;  2  Hob.  Trac.  (old) 
293,  and  cases  therein  cited ;  1  Barton  Chan.  Pi-ac.  267 ;  1 
Munford  549;  2  Rand  401;  15  Gratt.  400;  17  Gratt  85;  21 
Gratt  60;  4  W.  Va- 107;  26  Gratt.  571;  8  Leigh  513;  38  W. 
Va-  408;  4  W.  Va.  107;  22  W.  Va.  404;  1  Bland,  251;  20  N. 
J.  Equity  367;  1  Danl.  Chan.  Prac.  434;  1  Munford  554, 
note ;  3  Munford  29 ;  19  S.  E.  Rep.  845.  "Under  the  general 
prayer  the  complainant  is  entitled  to  any  relief  consist- 
ent with  the  case  made,  though  inconsistent  with  the  spe- 
cial relief  prayed  for."  8  Wood  339;  18  Ala.  371;  15  Md. 
82. 

Statute  of  limitations  could  not  apply  in  this  case. — 122  U.  S. 
176;  78  Va-  683;  14  W.  Va,  222;  Code  of  West  Virginia,  c. 
104,  s.  8;  1  Wood  on  Limitations  24  and  25;  1  Cranch  90; 
1  Cranch  55;  23  W.  Va,  717;  24  W.  Va.  594. 

Jf  the  Statute  of  Hmitations  could  apply  {which  is  denied)  it 
could  only  extend  to  the  interest  of  the  party  pleading  it. — 
3  Bland  Chan.  Rep.  (Md.)  500,  501;  Maryland  Rep.  100. 

D.  B.  Lucas  for  appelleeR  cited,  23  W.  Va.  241;  38  W. 
Va.  574;  88  N.  Y.  92;  2  Bla.  Com.  511  ;  S  Id.  18,  19;  25 
W.  Va.  830. 

Dent,  Judge  : 

At  March  rules,  1883,  in  the  clerk's  office  of  Morgan  coun- 
ty, Harrison  Cann  filed  his  bill  in  chancery  against  the  heirs 
of  his  father's  estate  to  enforce  payment  of  his  claim  for  ser- 
vices rendered  as  evidenced  by  a  certain  duebill  bearing  date 
the  28th  day  of  April,  1880,  calling  for  three  thousand  dol- 
lars for  services  rendered  by  the  plaintiff  "since  he  became 
twenty-one  years  of  age."  The  plaintiff  made  himself  a 
party  defendant  to  this  bill  as  administrator  of  decedent 

The  only  appearance  for  the  defendants  is  the  answer  of 
the  infants  Bilas  Largent  and  Elizabeth  Largent,  by  their 
guardian  ad  liteniy  T.  N.  B.  Davis;  an  answer  filed  by  George 
W.  Ziler,  husband  of  one  of  the  heirs,  and  an  exception  en- 
dorsed on  the  commissioner's  report  by  the  defendants  Cath- 
erine Ziler,  Susan  E.  Ambrose,  and  Sarah  Cann.    The  bill  is 
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not  taken  for  confessed  as  to  any  of  the  defendants,  but  on 
service  of  sermons  an  order  of  reference  is  entered  to  ascer- 
tain the  debts  and  their  priorities  against  the  estate  of  Jacob 
Cann,  deceased,  and  the  estate  liable  to  the  payment  of  the 
same.  From  the  commissioner's  report  it  appears  that  the 
personal  estate  was  amply  suflQcient  to  pay  all  the  debts 
against  the  decedent,  with  the  exception  of  plaintiff's  claim, 
and  that  is  the  only  matter  of  controversy  in  the  suit, 
without  which  no, suit  would  have  been  necessary. 

According  to  the  law  and  the  decision  of  this  Court  in  the 
case  of  Rader  v.  Neal,  13  W.  Va.  373,  in  this  suit  concerning 
his  wife's  separate  estate,  George  W.  Ziler  was  not  a  neces- 
sary party  thereto,  and  therefore  the  answer  filed  by  him 
cannot  be  regarded,  as  he  is  too  remotely  interested  in  the 
subject  matter  to  contest  plaintiff's  claim  in  his  own  right 

The  adult  defendants  who  are  proper  parties  to  the  suit 
did  not  think  it  worth!  while  to  contest  the  allegations  of  the 
bill,  but  contented  themselves  with  indorsing  the  following 
exceptions  on  the  commissioner's  report:  "The  within  re- 
port is  excepted  to  by  Catherine  Ziler,  Susan  E.  Ambrose, 
and  Sarali  Cann  so  far  as  it  allows  Harrison  Cann  a  claim 
against  the  estate,  amounting, .  principal  and  interest,  to 
four  thousand  nine  hundred  and  twenty-four  dollars  and 
fifty  cents,  all  of  which  should  be  rejected  as  improperly 
allowed."  The  report  being  in  accord  with  the  allegations 
of  the  bill,  to  which  these  defendants  made  no  appearance, 
but  allowed  it  to  go  uncontroverted  so  far  as  they  were  con- 
cerned, this  exception  should  have  been  disregarded  by  the 
court,  or  promptly  overruled,  as  by  their  silence  in  not  plead- 
ing they  have  admitted  the  justice  of  the  claim.  As  to  them, 
neither  the  report  of  the  commissioner  nor  any  proofs  are 
necessary  to  support  a  decree  justified  by  their  confession. 

* 

It  is  not  so  with  the  infant  defendants,  who  are  under  the 
protection  of  the  court,  and  whose  interests  must  be  regard- 
ed and  preserved  by  it.  The  plaintiff  has  placed  himself  in 
an  anomalous,  though  not  inequitable  position  by  making 
himself,  not  only  as  the  administrator  of  Jacob  Cann,  de- 
ceased, but  also  as  the  administrator  of  Elizabeth  Largent, 
deceased,  defendant  to  his  own  bill.    If  the  claim  on  which 
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he  sues  is  just  beyond  controversy,  there  could  be  nothing 
wrong  in  so  doing,  as  equity  readily  recognizes  and  distin- 
guishes between  personal  and  representative  rights,  and 
can  shape  its  decrees  accordingly.    But  where  the  obliga- 
tion of  defense  rests  upon  him  in  his  representative  capac- 
ity, equity  will  not  permit  him  to  make  himself,  in  such  ca- 
pacity, a  defendant  to  his  own  personal  bill,  and  then  treat 
such  bill  as  taken  for  confessed  as  to  his  decedent's  estate, 
but  will  require  him  to  establish  the  debt  claimed  by  him 
against  such  estate  as  fully  and  completely  as'  though  all 
defense  that  could  possibly  be  made  to  such  debt  were  prop- 
erly interposed  to  its  allowance.    If  this  were  not  true,  and 
he,  by  this  means,  secured  the  allowajQce  of  an  illegal  debt 
against  the  estate  of  his  decedent,  he  would  become  person- 
ally liable  for  its  payment,  and  so  he  has  gained  nothing  by 
his  suit.    In  section  5,  chapter  87,  of  the  Code,  it  is  provided 
that,  "if  any  personal  representative,  guardian,  curator  or 
committee  shall  pay  any  debt,  the  recovery  of  which  could 
be  prevented   by   reason   of  illegality  of  consideration  or 
lapse  of  time,  or  by  any  other  fact  within  his  knowledge,  no 
credit   shall   be   given   him   therefor."    This   law   applies 
equally  as  well  where  an  individual   claim  of  the  fidu- 
ciary is   presented  for  allowance  as   where  a  debt   has 
been  paid  by  him,  and  the  duty  devolves  upon  the  court 
and  commissioner  before  whom  his  accounts  are  present- 
ed  to   prevent   the   auditing   against   the   estate  of   any 
illegal    claim;   wherefore   it   becomes   incumbent   on   the 
court  in  this  case  to   say   whether  the  claim  presented 
by  the  plaintiff  in  his  personal  character  has  been  shown  to 
be  a  proper  charge  against  the  estate  of  the  decedent.    The 
bill  charges  that  the  decedent,  in  pursuance  of  a  contract 
made  with  the  plaintiff  to  pay  him  a  reasonable  compensa- 
tion for  his  services  as  a  common  laborer  on  his  father's 
(decedent)  lands,  since  he  became  twenty  one  years  of  age, 
<?xecuted  to  the  plaintiff  his  note  or  due-bill  on  the  28th  day 
of  April,  1880,  for  three  thousand  dollars.    The  evidence 
of  plaintiff  shows  that  some  time  after  his  father's  death 
he  found  this  due-bill  written  in  his  father's  account  book. 
It  is  also  shown  that  it  was  in  the  father's  handwriting.    If 
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this  due-bill  had  been  delivered  by  the  deceased  to  plaintiff, 
his  right  to  recover  would  have  been  beyond  question.  It 
not  only  was  not  delivered,  but  plaintiff  had  no  notice  of 
its  existence  until  it  came  to  his  hands  as  the  administrator 
of  decedent's  estate.  Not  being  delivered,  it  had  no  binding 
force.  Curtis  v.  Oorman^  19  111.  141 ;  Thomas  v.  WatkinSy  16 
Wis.  549 ;  Prather  v.  Zulauf,  38  Ind.  155.  To  allow  it  to  be 
fised  as  an  admission  or  acknowledgment  of  an  indebted- 
ness would,  in  effect,  make  it  a  valid  legal  instrument  and 
hence  the  law  requiring  delivery  would  be  thwarted.  Nor 
<;an  it  be  treated  as  such  an  acknowledgment  in  writing  as 
will  avoid  the  statute  of  limitations.  In  18  Am.  &  Eng. 
Enc.  Law,  p.  760,  the  law  is  stated  as  follows,  to  wit:  "To 
make  the  acknowledgment  complete,  it  must,  however,  be 
<;ommunicated  to  some  one;  and  consequently  a  paper  which 
was  never  delivered,  but  was  found  among  th^  debtor's  pa- 
pers after  his  death,  cannot  operate  as  an  acknowledgment" 
Also:  "A  mere  writing  acknowledging  a  debt,  which  is  re- 
tained by  the  person  making  it,  and  which  is  never  deliv- 
ered, either  to  the  creditor  op  to  any  one  else,  cannot  have 
the  effect  of  preventing  the  operation  of  the  statute."  Persh- 
ing  V.  Canfield,  70  Mo.  140;  Merriam  v.  Leonard,  6  Cush.  151. 
For  the  purposes  of  this  suit  under  the  law  as  we  find  it 
the  due-bill  relied  on  is  worthless  unless  it  can!,  be  treated  as 
an  admission  of  indebtedness  on  the  part  of  the  decedent. 
In  Chamberlayne's  Best,  Ev.  486,  it  is  said  that  a  written 
admission,  void  as  an  obligation,  is  admissible  as  evidence, 
although  the  maker  is  deceased,  and  such  admission  be  in 
the  form  of  a  book  entry.  This  appears  to  be  consonant 
with  reason  and  justice  if  the  admission  as  alleged  is  shown 
to  be  genuine  and  indisputable;  but  where  its  genuineness 
is  attacked,  and  it  is  not  sustained  by  a  clear  preponder- 
ance of  legal  testimony,  its  weight  as  evidence  is  destroyed, 
and  it  should  be  received  with  the  greatest  caution,  if  at 
all. 

The  commissioner  to  whom  the  matter  was  referred  finds 
in  favor  of  the  genuineness  of  the  paper,  but  the  court,  on 
an  examination  of  the  evidence,  overrules  and  disaffirms  the 
report     Hence  it  devolves  upon  this  Court  to  determine  for 
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itself  from  the  facts  and  circumstances  disclosed  by  the 
record  whether  it  will  sustain  the  conclusion  of  the  com- 
missioner or  that  of  the  Circuit  Court.  Roots  v.  KUbreth,  32 
W.  Va.  585  (9  S.  E.  Rep.  927). 

Examining  the  evidence,  we  find  that  the  following  nine 
witnesses  introduced  by  the  plaintiff,  to  wit,  Lewis  Allen, 
George  Blakely,  J.  H.  Buzzard,  William  P.  Smith,  H.  Clay 
Spohr,  Edmund  Pendleton,  Franklin  Farris,  Albetto  Men- 
denhall  and  J.  S.  Duckwall  (an  attorney  for  plaintiff),  testify 
more  or  less  strongly  that  they  are  acquainted  with  the 
handwriting  of  Jacob  Cann,  deceased,  and  that  they  believe 
the  signature  to  the  controverted  paper  to  be  his.  Another 
witness  for  the  plaintiff,  John  W.  Bechtol,  who  was  well 
acquainted  with  decedent's  signature  when  written  with  a 
pen,  testifies  that  he  is  unable  to  say  that  the  signature  in 
controversy , written  with  a  pencil  is  his  genuine  signet ure. 
On  the  other  hand,  the  following  seven  witnesses,  to  wit, 
William  J.  Fleece,  Andrew  J.  Davis,  John  J.  Hertzel,  Jeffer- 
son Vandersoll,  John  Frederick,  William  Z.  Catlett,  and 
Joshua  Ziler,  testify  just  as  strongly,  and  some  of  them  even 
more  emphatically,  that  the  controverted  signature  is  not 
the  genuine  signature  of  the  decedent,  and  some  of  them 
give  good  reasons  for  the  belief  that  is  in  them.  The  latter 
are  sustained  by  many  of  tlie  circumstances  surrounding 
the  transaction.  The  plaintiff  himself  states  that,  although 
he  was  looking  carefully  through  his  father's  papers  and 
books  for  something  of  the  kind,  he  did  not  discover  this 
due-bill  until  he  had  looked  through  this  little  account  book 
three  times,  and  not  untiJ  some  time  after  hi«  father's  death; 
and  he  never  made  the  discovery  known  to  his  mother  or 
sisters  until  he  had  failed  to  get  the  latter  to  deed  him  the 
home  farm,  even  though  he  promised  them  to  will  it  to  their 
children;  and  they  testify  that  they  did  not  know  it  until 
after  this  suit  was  brought,  nearly,  two  years  after  the 
death  of  their  father,  and  then  their  first  information  did  not 
come  from  their  brother,  although  he  had  ample  opportu- 
nity to  inform  them.  On  the  contrary,  he  did  inform  one 
of  his  sisters,  about  six  months  after  the  death  of  his  father, 
that  he  had  examined  his  books  and  papers  carefully,  and 
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I 

could  find  nothing  in  his  own  favor  except  a  credit  for  one 
hog.  His  concealment  of  this  matter  from  his  sisters,  and 
making  no  claim  for  compensation  to  them  for  his  services, 
until  after  this  suit  was  instituted,  is  certainly  a  very  strong 
circumstance  against  plaintiff's  claim.  In  addition,  Isaiah 
J.  Smith,  a  witness  for  plaintiff,  states  that  in  the  December 
before  Jacob  Cann's  death,  which  happened  in  August,  de- 
cedent told  him  "he  always  intended  Harrison  should  have 
the  home  place."  This  was  almost  eight  months  .after  the 
date  of  the  controverted  paper.  Silas  J.  Largent  testified 
that  some  four  or  five  months  before  his  death  Jacob  Cann 
told  him  he  expected  to  leave  Harrison  Cann  the  home  place 
and  what  was  on  it — almost  one  year  after  the  date  of  the 
paper.  John  Turner  testifies  that  Jacob  Cann  told  him  the 
same  thing,  but  his  date  is  indefinite.  All  these  witnesses 
approached  Jacob  Cann  at  the  instance  of  Harrison,  and 
the  latter  tried  to  get  him  to  sign  a  paper  to  the  effect  that 
he  would  give  Harrison  the  home  farm,  but  he  declined  to 
do  so,  saying,  "I  will  give  him  something  to  show  for  his 
work  after  a  while."  H.  Clay  Spohr's  evidence  is  to  the 
same  effect 

These  witnesses  certainly  prove  that  there  was  a  persist- 
ent effort  on  the  part  of  Harrison  Cann  to  get  his  father  to 
deed  him  the  home  farm,  even  up  until  his  death,  which  the 
decedent  just  as  persistently  declined  to  do.  But  there  was 
no  intimation  at  any  time  to  any  of  these  witnesses  that  said 
paper  writing  was  in  existence.  The  consideration  for  any 
su^h  paper  is  left  by  the  evidence  in  very  great  doubt,  es- 
pecially when  the  incompetent  testimony  is  expunged  from 
the  record.  In  the  case  of  Riley  v.  Riley,  38  W.  Va.  290,  (18 
S.  E.  Eep.  569),  Judge  Holt,  quoting  from  17  Am.  &  Eng.  Enc 
Law,  336,  states  the  law  governing  cases  of  this  character 
as  follows,  to  wit:  "But  where  it  is  shown  that  the  person 
rendering  the  service  is  a  member  of  the  family  of  the  per- 
son  served  and  receiving  support  therein  either  as  parent, 
child,  or  other  near  relative,  a  presumption  of  law  arises 
that  such  services  were  gratuitous.  ♦  ♦  ♦  Therefore,  be- 
fwe  the  person  rendering  the  service  can  recover,  the  ex- 
press promise  of  the  party  served  must  be  shown,  or  suck 
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facts  and  circumstances  as  will  authorize  the  jury  to  find 
the  services  were  rendered  in  the  expectation  by  one  of  re- 
ceiving and  by  the  other  of  making  compensation."  There 
is  no  express  contract  proven  in  this  case.  And  the 
facts  and  circumstances  show  that  Harrison  Cann  lived 
along  with  his  father,  by  his  own  admissions,  working  and 
farming  for  himself,  receiving  his  board  and  clothes,  and 
doing  very  much  as  he  pleased;  that  he  never  pretended  to 
make  any  charge  or  keep  any  account  of  his  services,  but 
that  he  was  continuously  importuning  his  father  to  give 
him  the  home  place,  which  his  father  at  times  stated  it  was 
his  intention  to  do. 

John  W.  Nolan,  a  witness  for  the  defendants,  states  "that 
about  a  vear  before  the  death  of  Jacob  Cann  he  had  a  con- 
versation  with  Harrison  Cann,  in  which  he  asked  him  how  he 
was  getting  along  with  his  work,  and  he  said,  'Not  very 
well ;  he  was  doing  for  the  old  man ;  that  the  old  man  wa« 
not  doing  much  for  him.'  I  made  mention  to  Harrison  that 
I  would  talk  to  the  old  man  for  him.  He  said  he  didn't 
think  it  would  do  any  good,  but  I  could  do  as  I  pleased 
about  that."  Afterwards,  he  says,  he  fell  in  with  Jax:ob 
Cann,  and  says:  ''1  asked  him  if  he  oughtn't  to  do  something 
for  Tip,  and  he  told  me  he  had  done  more  for  Tip  than  any  of 
the  balance  of  the  children.  Well,  he  said  Tip  had  stock  on 
the  place.  Ho  said  he  knowed  what  Tip  wanted.  If  he 
would  deed  him  the  home  place,  he  would  be  satisfied  and 
that  he  never  would  do  while  his  head  was  above  the  top  of 
the  ground.  He  said  Tip  wanted  all  from  the  other  heirs; 
poor  John,  he  said,  especially."  Tip  was  Harrison's  nick- 
name. 

William  J.  Fleece  testifies  that  about  the  month  of  March, 
1880,  the  plaintiff  stated  to  him  that  he  was  getting  up  in 
years,  and  that  he  had  worked  a  long  time,  and  had  no  guar- 
anty for  it,  and  requested  him  to  see  his  father,  and  ascer- 
tain whether  he  would  leave  him  the  farm  before  he  left  the 
w^orld,  or  make  some  arrangement  to  compensate  or  pay  him 
for  his  work.  Harrison  Cann  made  this  request  twice,  and 
then  the  witness  says:  "I  went  there,  and  found  Mr.  Cann 
there  alone  entirely.    After  talking  over  other  things,  I  told 
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Mm  what  I  came  there  for ;  that  Harrison  Cann,  his  son,  re- 
quested me  to  come  to  see  him;  to  know  from  him  what  he 
would  leave  or  give  Harrison,  his  son,  if  he  would  go  to  work 
on  the  farm,  attend  to  his  father's  things,  and  have  whatever 
lie  agreed  to  give  him  put  in  waiting.  He  (Jacob  Cann)  said 
he  would  not  agree  to  give  him  anything,  and  have  it  pnt 
down  in  writing,  but  he  might  come  there  and  go  to  work  on 
the  farm  as  he  had  done.  He  would  board  him.  He  might 
have  all  he  made  on  the  farm  except  one  field.  That  Harri- 
son Cann  had  never  done  as  much  for  him  as  his  daughter 
Kate  had.  That  he  had  paid  money  for  Harrison,  bou^j^ht 
him  clothes,  and  that  Harrison  had  been  working  the  most 
of  the  time  for  himself.  Other  things  were  said  by  him. 
His  exact  words  I  do  not  rememl>er,  but  he  left  me  under  the 
impression  that  his  son  John  was  a  better  boy  to  him  than  his 
son  Harrison."  The  witness  further  testified  that  he  report- 
ed to  Harrison  his  father's  reply.  This  is  tlie  testimony  of 
two  uncontradicted  witnesses,  acting  in  the  cjipacity  of 
agents  for  the  plaintiff.  And  they  certainly  show  that  Jacob 
Cann  had  no  expectation  of  making  compensation  to  Harri- 
son for  his  services,  and  this  fact  w^as  communicated  to  him; 
and  if  he  had  any  right  of  suit  at  that  time  he  should  have 
hrought  it  in  his  father's  lifetime.  James  D.  McCool  testifies 
that  in  the  month  of  February  before  his  death  he  met  with 
Jacob  Cann,  when  *'he  conmienced  talking  about  his  family 
and  children.  He  said  that  he  never  intended  to  make  a 
will,  for,  said  he,  *Tip,  my  son,  is  so  damned  contrary.  He 
will  work  for  a  while,'  he  said,  'then  lounge  about,  and  I  have 
to  keep  him  and  his  stock,  and  I  consider  him  a  bill  of  ex- 
pense to  me;  while  my  girls  are  at  home,  w^orking  for  the 
family,  all  the  time,  and  I  just  ihiuk  tlie  laws  of  my  state 
<;an  make  a  better  will  than  I  can.' "  This  statement  is  not 
properly  admissible  testimony,  excejjt  as  a  mere  circum- 
stance, in  a  case  of  this  kind,  involving  so  many  grave 
doubts. 

Taking  the  evidence  as  a  whole,  it  is  certainly  a  matter  of 
impossibility  to  pronounce  the  controverted  writing  to  be  a 
genuine  paper;  but,  the  Court  being  of  the  opinion  that  nei- 
ther the  Circuit  Court  nor  the  commissioner  has  yet  passed 
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upon  the  plaintiff's  claim  for  compensation  independent  of 
such  writing,  and  that  there  is  evidence  tending  to  show  hi» 
right  to  maintain  his  suit  on  a  quantum  meruit  for  such  com- 
pensation, and  that  the  allegations  of  the  bill  are  suflfleient 
therefor,  the  decree  in  this  case  is  reversed,  and  the  same  is 
remanded  to  the  Circuit  Court,  with  directions  to  recommit 
the  same  to  a  commissioner  thereof,  for  the  purpose  of  as- 
certaining, if  any,  what  amount  is  legall}'  due  the  said  plain- 
tiff from  his  father's  estate  for  services  rendered  from  the 
time  he  became  of  age  until  the  deatli  of  his  father,  and  that 
said  case  be  further  heard  and  determined  according  to  the 
rules  of  law  and  equity. 


Holt,  Judge  (concurring): 

The  following  state  of  facts  is  disclosed  by  this  record  a» 
alleged  in  the  pleadings  proved  by  the  testimony  and  found 
by  the  commissioner:  The  plaintiff,  Harrison  Cann,  was 
born  on  the  15th  day  of  October,  1840,  and  became  twenty 
one  on  the  15th  day  of  October,  1861.  From  that  period  up 
to  the  death  of  his  father,  on  the  5th  day  of  August,  1881,  a 
period  of  twenty  years,  he  lived  with  and  worked  for  his  fa- 
ther at  his  home,  and  unmarried,  on  the  promise  and  assur- 
ance made  to  him  by  his  father,  who  was  the  owner  of  twen- 
ty four  different  tracts  of  land,  that  he  would  leave  him  by 
will  the  home  place  of  about  three  hundred  and  twenty  one 
and  three-fourths  acres,  and  worth  three  or  four  thousand ' 
dollars.  In  1879-80  plaintiff  became  dissatisfied  about  the 
uncertainty  of  getting  the  farm  or  any  other  compensation 
for  his  labor,  and  got  several  of  his  friends  to  talk  to  his  fa- 
ther on  the  subject  The  father  told  these  intermediaines 
that  plaintiff  would  be  standing  in  his  own  light  if  he  left 
home;  that,  if  he  remained  at  home,  and  took  care  of  them, 
he  always  intended  he  should  have  the  home  place;  that  he 
intended  to  compensate  him.  Thus  induced,  the  plaintiff  re- 
mained with  his  father  and  mother  down  to  their  death.  At 
the  death  of  the  father  was  found  his  book  of  accounts,  con- 
taining thirty  seven  pages  of  items  of  debit  and  credit  en- 
tered for  and  against  some  twenty  five  or  thirty  different 
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persons,  and  among  them  were  two  items  of  charge  against 
plaintiff,  Harrison  Cann,  of  three  hogs,  at  two  separate 
times,  and  the  following  entrv  in  the  handwriting  of  Jacob 

-Cann  : 

*a880,  April  28.  Due  Harrison  ( 'ann,  three  thousand  dol- 
lars, for  services  since  twenty  one  yeai-s  of  age.  Signed  Ja- 
-cob  Cann" — all  in  pencil. 

Jacob  Cann  died  intestate  on  the  5th  day  of  August,  1881, 
leaving  his  widow,  Susan  Cann,  and  five  children:  Plaintiff, 
Harrison  Cann;  John,  who  died  intestate  and  unmarried 
isince  his  father;  Catherine  Ziler,  wife  of  George  W.  Ziler; 
Elizabeth  Largent,  wife  of  Silas  J.  Largent  and  Emma 
Ambrose,  wife  of  Jesse  H.  Ambrose. 

He  left  some  personal  jiroperty,  about  enough  to  pay  all 
just  claims  except  that  of  plaintiff,  and  two  thousand,  eight 
hundred  and  fifty  seven  and  three-fourths  acres  of  land  in 
twenty  four  separate  tracts. 

Plaintiff  qualifieMi  as  administrator  on  the  JHst  day  of  Au- 
gust, 1881,  and  found  in  the  drawer  of  decedent  the  above 
account  book.  He  tried  to  get  his  sisters  to  convey  him  the 
home  place,  but  they  failed  and  refused  to  go  on  with  it 
^fter  tliree  of  them  had  signed  the  deed. 

On  the  first  Monday  in  March,  188:^  he  brought  a  credit- 
or's bill  against  the  heirs  and  administrator.  In  the  bill  is 
contained  a  specification  of  his  claim  against  the  estate  as 
follows:  "The  plaintiff  fui-ther  says  that  from  the  time  he  be- 
•€ame  twenty  one  years  of  age,  which  was  on  the  15th  day  of 
October,  1861,  up  to  and  until  his  father's  death,  a  period  of 
twenty  years,  in  pursuance  of  a  contract  .between  his  father 
jand  himself,  he  remained  with  his  father,  and  worked  for 
him  as  a  common  laborer  on  his  father's  lands,  his  father 
promising  to  pay  him  a  reasonable  compensation  therefor. 
And  accordingly,  in  pursuance  of  the  contract  and  under- 
standing between  his  father  and  himself,  his  father,  on  the 
28th  day  of  April,  1880,  executed  to  the  plaintiff  his  note  or 
•due-hill  for  three  thousand  dollars,  *for  services  rendered 
him  by  the  plaintiff  since  he  became  twenty  one  years  of 
age.'  "  The  four  heirs,  sisters  of  plaintiff,  seem  to  have  rec- 
4}gnized  to  some  extent  the  justice  of  plaintiff's  claim,  and  in 
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performance  of  what  the  father  was  supposed  to  have  pro- 
mised to  do  went  so  far  as  to  sign  a  deed  conveying  the  home 
place  to  plaintiff,  their  brother,  but  for  some  reason  ref -ised 
to  go  on  and  complete  it. 

No  one  answered  the  bill  except  George  W.  Ziler,  the  son- 
in-law  who  had  no  interest,  and  he  pleads  the  statute  of  limi- 
tations ;but  Mrs.  L.  Largent  died  during  the  suit,  andher  chil- 
dren, both  infants,  answertMi  in  1890  (April  7th),  by  their 
guardian  ad  litem.  On  the  4th  day  of  April,  1883,  'in  order 
of  reference  was  entered,  referring  the  cause  to  Coninn^- 
sioner  J.  R.  Smith  to  report  the  claims,  hear  proof,  etc.  The 
commissioner  took  and  returned  the  testimony  of  thii'tv  one 
witnesses,  filing  his  report  on  the  8th  day  of  December,  1  sDO. 
He  finds  and  reports  the  due-bill  of  three  thousand  dollars  to- 
be  a  valid  claim  against  the  estate  of  the  said  Jacob  Cann, 
deceased,  and  that  plaintiff  is  entitled  to  receive  the  same, 
with  interest  from  the  28th  day  of  April,  1880.  Hut  lie  fur- 
ther reports  that  "Jacob  Cann  was  satisfied  with  the  consid- 
eration for  said  due-bill  when  he  executed  the  same,  by  nam* 
ing  the  consideration  therein,  which  consideration  is  strong- 
ly supported  and  established  as  valuable  by  the  e\ideuce 
herewith  returned;"  and  the  testimon}'  of  eignt  or  ten  wit- 
nesses, who  knew  his  services  rendered,  put  the  value  there- 
of at  at  least  one  hundred  and  fifty  dollars  per  year  for  the 
twenty  years.  Tlie  report  is  excepted  to  by  the  two  daugh- 
ters and  the  widow.  On  the  27th  day  of  November,  1S91, 
the  cause  came  on  to  be  heard,  and  the  court,  being  of  opin- 
ion that  the  claim  reported  in  favor  of  plaintiff  was  not  sus- 
tained by  the  evidence,  sustained  the  exception,  disallowed 
the  claim,  confirmed  the  report  in  other  respects,  and  gave 
plaintiff  leave  to  file  an  amended  bill.  What  amendment 
the  court  deemed  necessary  does  not  api)ear,  but  I  infer  it 
related  to  the  due-bill.  This  appeal  was  allowed  plaintiff, 
I  propose  to  consider  the  case  first  on  the  theory  that  the  en- 
try found  in  decedent's  book  of  accounts  is  not  only  ineffect- 
ual aB  a  testamentary  paper,  but  is  wholly  nugatory  for  any 
purpose. 

First    As  to  the  pleading.    Plaintiff's  claim  for  a  quan- 
tum meruit  against  the  estate  is  presented  and  set  forth  in 
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his  bill  explicitly,  specifically,  and  with  all  the  definiteness 
of  detail  of  iDdividual  characteristics  that  the  claim  is  capa- 
ble of. 

Second.  Plaintiflf  has  presented  it  in  a  court  of  equity, 
the  proper  forum,  for  he  asks  to  have  real  assets  descende\l, 
administered  and  applied  in  satisfaction  of  his  claim.  See 
Code  (Ed.  1891)  c.  86,  ss.  3,  4. 

Third.  What  is  the  nature  and  binding  force  of  his 
claim,  if  made  out  by  the  proof?  That  there  was  an  express 
agreement  betw^een  his  father,  the  decedent,  and  himself, 
that  the  father  would  devise  him  the  "home  place,"  or  other- 
wise make  him  a  reasonable  compensation  for  his  ser^ice8, 
if  plaintiff  would  work  for  decedent  on  his  lands,  and  take 
care  of  him  for  life*  that  he  performed  his  pai*t  of  the  con- 
tract, but  his  father  left  his  part  unperformed,  unless  the 
duebill  found  entered  on  his  book  of  accounts  shall  be  held 
to  be  an  execution  of  the  contract  on  the  part  of  the  father; 
if  not,  he  claims  compensation  for  what  his  services  shall  be 
shown  to  be  reasonably  worth. 

Fourth.  What  is  the  evidence  of  his  claim?  By  the  tes- 
timony of  at  least  ten  witnesses  his  claim  is  proved  and  es- 
tablished, and  it  is  proved  that  in  performing  his  part  of  the 
agreement  he  spent  twenty  years  of  the  best  part  of  his  life, 
that  is  to  say  from  twenty  one  to  forty  one,  and  that  the  de- 
ceased accepted  these  services  knowing  that  plaintiff  was  re- 
lying upon  his  promise  to  compensate  him  in  some  testa- 
mentary way. 

Fifth,  On  this  mass. of  testimony  he  had  in  his  favor  in 
the  Circuit  Court  a  quasi  verdict  in  the  finding  and  report  of 
a  patient,  careful,  intelligent  commissioner,  who  knew  and 
saw  the  witnesses  face  to  face,  and  calls  them  ^^intelligent 
and  unbiased."  This,  in  my  view,  for  the  practical  adminis- 
tration of  justice,  establishes  the  agreement  and  the  per- 
forming of  it  on  plaintiff's  part,  for  such  finding  of  fact  by 
the  commissioner  of  what  he  was  directed  to  ascertain  and 
report  has  in  general  great  weight.  Here  it  bears  the 
marks  of  deserving  what  the  law  accords,  and  the  claim  it- 
self bears  internal  marks  of  being  deserving,  and  of  legal 
obligation.    I  do  not  think  that  the  action  of  the  Circuit 
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Court  has,  for  the  purposes  of  this  Court,  done  away  with 
the  findings  of  the  commissioner,  and  set  the  matter  wholly 
at  large.  That  would  be  unreasonable.  It  still  stands 
upon  its  own  merits,  whatever  they  may  be,  as  the  ascei-tain- 
ment  of  a  fact  depending  on  conflicting  evidence,  without 
anything  to  prevent  this  Court  going  into  the  evidence  to  as- 
certain for  itself  the  facts  and  draw  its  own  conclusions;  but 
there  is  no  presumption  against  his  report  merely  by  reason 
of  the  action  of  the  court  below.  See  Roots  v.  KUbreth,  32 
W.  Va,  585  (9  S.  E.  Rep.  927).  Can  not  the  action  of  the 
Circuit  Court  in  disregarding  or  overruling  such  ascertain- 
ment of  a  fact  by  the  commissioner  be  appealed  from  and  re- 
viewed in  that  court,  where  the  rule  is  constantly  laid 
down?  Bee  Oteri  v.  Scaho,  145  U.  S.  578  (12  Sup.  Ct.  895); 
Kimherly  v.  Arms,  129  U.  S.  ni2  (9  Sup.  Ct.  355);  Crawford  v. 
Neal,  144  U.  S.  585  (12  Sup.  Ct.  355) ;  Medsker  v.  Bonehrake,  108 
U.  S.  66  (2  Sup.  Ct.  351);  Tilgham  v.  Proctor,  125  U.  S.  136  (8 
Sup.  Ct.  894) ;  Callaghan  v.  Myers,  128  U.  S.  617  (9  Sup.  Ct 
177);  Camden  v.  Stuart,  144  XT.  S.  104  (12  Sup.  Ct.  585);  Cook 
V.  Railroad  Co.  (N.  Y.  App.)  (39  N.  E.  Rep.  2). 

1.  Silas  J.  Largent,  a  brother-in-law,  and  one  of  the 
defendants,  says:  That  four  or  five  months  before  his  death 
Jacob  Cann  told  him  that  if  his  son  HaiTison  continued  to 
live  with  him,  and  to  do  as  he  had  done,  he  intended  to  leave 
him  the  home  place  and  what  was  on  it.  This  was  said 
while  plaintiff  was  dissatisfied  because  his  father  did  not 
give  him  something  to  show  for  his  promise.  Tliat  plaintiff 
did  continue  to  live  with  his  father  thereafter  until  the  lat- 
ter^s  death. 

2.  John  Turner.  He  knew  the  family  of  decedent 
during  the  fourteen  or  fifteen  years  before  his  death.  IMain- 
tiff'  did  most  of  the  work;  managed  the  farm.  His  services 
were  worth  two  hundred  dollars  per  year.  Some  four  years 
before  he  testified,  decedent,  while  on  the  hom6  place,  tolS 
him  that  Tip  (  a  nickname  of  plaintiff)  was  a  good  fellow, 
and  when  he  was  gone  he  intended  to  leave  him  the  home 
place  and  all  that  was  on  it;  that  all  the  others  had  left  him. 
Afterwards  there  was  some  misunderstanding  about  it,  and 
at  the  instance  of  plaintiff  he  saw  decedent  about  it,  to  fix  it 
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up.  He  told  decedent  that  plaintiflf  wanted  him  to  give  him 
something  to  show  for  the  place  or  his  work.  He  replied,  "I 
will  give  Tip  something  to  show  for  his  work  after  a  while.'^ 
This  was  communicated  by  witness  to  plaintiff. 

3.  George  Dunn.  Plaintiff  worked  on  the  farm  stead- 
ily, fixed  up  the  dwelling  house,  stables,  blacksmith 
»ho]).  granary,  wagon  shed,  the  fences,  and  put  the  farm  in 
good  order  generally.  He  was  a  good  hand,  worked  steady, 
etc.  Was  worth,  managing,  working,  etc.,  two  hundred  dol- 
lars per  year.  This,  witness,  who  worked  on  the  place, 
knew  during  a  period  of  ten  or  twelve  years.' 

4.  H.  Clay  Spohr.  Had  known  the  parties  all  his 
life.  Foi-ty-three  years  of  age.  Been  there  very  frequent- 
Iv.  Decedent  marrid  his  half-sister.  Had  conversation 
fibout  the  matter;. the  last  timje  in  1880-81.  Decedent  told 
wittness  Harrison,  the  plaintiflf,  was  the  only  one  that  was  of 
any  service  to  him,  and  he  intended  to  reward  him  for  it. 
He  intended  to  give  him  the  home  place,  and  farming  imple- 
ments. He  said,  the  last  time  the  witness  talked  to  him 
about  it,  that  some  one  was  trying  to  persuade  plaintiflf 
away  from  him,  "but  if  he  stays  I  will  reward  him  well  for 
it."  At  another  time  he  said  he  would  give  him  the  home 
farm  if  he  stayed. 

5.  Jesse  Ambrose  is  a  defendant  and  brother-in-law. 
Had  known  plaintiflf  as  living  with  decedent  for  more  than 
sixteen  years,  farming  for  his  father;  blacksmithing,  wagon- 
making,  any  kind  of  work  about  the  farm ;  putting  in  crops, 
gathering,  tlii^eshing  and  saving  it.  He  worked  at  carpen- 
tering— put  up  buildings  on  the  farm.  Farm  contains 
about  three  hundred  acres. 

6.  Isaiah  J.  Smith.  Had  been  there  frequently,  from 
a  day  to  a  week  at  a  time.  Had  known  decedent  forty 
four  years,  plaintiflf  twenty  five  years.  Plaintiflf  was  of 
^ood  habits,  sober  and  industrious.  Did  all  kinds  of  work. 
Was  worth  three  hundred  dollars  per  year.  In  December 
before  decedent's  death  (August  5,  1881,)  plaintiflf  com- 
plaine<l  to  him  that  he  had  worked  a  number  of  years  with- 
out ever  having  received  any  compensation,  and  that  he 
%^  ould  leave  home  if  he  did  not  get  some  satisfaction  for  the 
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services  he  had  rendered;  and  at  plaintiff's  instance  he 
spoke  to  decedent  on  the  subject.  Decedent  answered  that 
plaintiff  stood  in  his  own  light  if  he  left  home;  that  if  he  re- 
mained at  home,  and  c»ared  for  them,  he  always  intended  he 
should  have  the  home  place;  and  plaintiff  was  pereuaded, 
and  remained  till  his  father's  death.  He  always  found 
plaintiff  at  the  head  of  the  Labor  force  and  management  of 
the  farm.  He  was  engaged  in  all  kinds  of  farm  labor,  and 
did  blacksmithing,  efc,  besides. 

7.  Adam  Spring.  Plaintiff,  during  the  latter  part 
of  Jacob  Cann's  life,  took  charge  of  his  affairs,  putting 
out  and  gathering  crops,  and  attending  generally  to  the  la- 
bor on  the  farm.  Was  worth  about  one  hundred  and  fifty 
dollars  per  year. 

8.  Susan  Cann,  the  mother.  Plaintiff  was  bom  in 
1840.  Has  never  married,  but  has  resided  at  home,  doing 
all  kinds  of  work;  putting  in. and  gatheiing  the  crops;  a 
good  deal  of  work  of  all  kinds;  made  fence,  built  stable,  corn 
house,  granary,  made  plows,  harrows,  wagons.  He  was  an 
industrious,  sober  boy.  He  has  spent  all  his  bt^t  years  on 
the  place,  twenty  odd  years  since  he  has  been  his  own  man. 

Plaintiff's  own  testimony  and  a  part  of  his  mother's  are 
not  given  because  incompetent.  It  wiis  disregarded  by  the 
commissioner.  This  has  been  enough  to  convince  me  that 
the  father,  a  man  of  proi>erty,  owning  twenty  four  tracts  of 
land,  held  out  to  the  only  child  remaining  with  him  to  the 
last  the  inducement  of  testamentary  compensation. 

On  it  the  son  acted,  and  steadily,  soberly,  efficiently  gave 
to  his  father's  service  the  first  twenty  years  of  his  manhood^ 
reaching  from  twenty  one  well  up  into  middle  life.  The  fa- 
ther's promise  miscarried.  That  he  is  entitleil  to  a  quantum 
meruit  compensation,  I  put  in  evidence  this  long  list  of 
cases.  Many  of  them  show  not  only  the  general  doctrine  of 
legal  obligation,  but,  what  is  most  to  my  purpose,  illustrate 
the  mode,  the  means,  and  the  force  of  what  has  been  regard- 
ed as  safe,  siitisfying  proof  in  such  cases:  Orant  v.  Orant 
(1898)  63  Conn.  530  (38  Am.  St.  Rep.  370,  note  3U3);  Waii^- 
Hght  V.  Talcott,  6«»  Conn.  43  (22  Atl.  484);  Reynolds  v.  Robi^- 
80fi  (1876)  64  N.  Y.  589;  Eaton  v.  Benton,  2.  Hill  576;  WiUiam 
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V.  Hutchinson  (1850)  3  N.  Y.  312    (53  Am.  Dec.  301,  306, 
note);  Parsell  v.  Stryker,  41  N.  Y.  480;  NeureU  v.  Keith,  11  Vt 
214;  Jo;iri«(m  v.  Huhhell  (1855)  10  N.  J.  Eq.  332  (66  Am.  Dec.  773 
784,  note);  Hawkins  v.  Ball  (1857)  18  B.  Mon.  816    (68  Am. 
Dec.  755,  758,  note) ;  Carmichael  v.  Carmichael  (1888)  72  Mich. 
76  (40  N.  AY.  Rep.  173,  and  16  Am.  St.  Rep.  528,  534,  note); 
Snyder  v.  Castor,  4  Yeates,  353,  358;  Oary  v.  James,  4  Desaus. 
Eq.  185;  Walker's  Estate,  3  Rawle  243;  Miller  v.  Lash,  85  N. 
C.  51 ;  Shakespeare  v.  Mankham,  10  Hun.  322  (72  N.  Y.  406); 
/?ai/wor  V.  Robinson  (1862)  36  Barb.  128,  131    (28  N.  Y.  494); 
Quackenbtish  v.  /i;/i?e,  5  Barb.  472;  Campbell  v.  Campbell,  65 
Barb.  644;  Margin  v.Wri^?^;^  (1835)    13  Wend.    460     (28  Am. 
Dec.  468,  471,  note);  WHght  v.  Tinsley  (1860)  30  Mo.  389; 
Oupton  V.  Gt/pfon  (1870)  47  Mo.  37;  Sutton  v.  Hayden  (1876) 
62  Mo.  101;  Teats  v.  Flanders  (1893)  118  Mo.  660    ^24  B.  W. 
Rep.  126);  Neicton  v.  2Vreirfon  (1891)  46  Minn.  33    (48  N.  W. 
Rep.  450);  iSfc/iw^*  v.  Society  (1886)  41  N.  J.  Eq.  115   (3  Atl. 
398) ;  Stone  v.  Todd  (1887)  49N.  J.  Law,  275  (8  Atl.  300) ;  Whet- 
stine  V.  Wilson  (1889)  104  N.  C.  385   (10  B.  E.  Rep.  471 ;)  Hu- 
guley  v.  Lanier,  86  Ga.  636   (12  S.  E.  Rep.  922,  and  Am.  St. 
Rep.  487,  note);  Hudson  v.  Hudson,  87  Ga,  678  (13  S.  E.  Rep. 
58.3) ;  Wallace  v.  Long,  105  Ind.  522  (5  N.  E.  Rep.  666) ;  Day  v. 
Wilson,  83  Ind.  463;  Ham  v.  Ooodrich,  37  N.  H.  185;  Emery  v. 
Smith,  46  N.  H.  151;  Leslie  v.  Smith,  32  Mich.  64;  Sutton  v. 
Rowley,  44  Mich.  112  (6  N.  W.  Rep.  216) ;  Welch  v.  Lawson,  32 
Miss.  170;  Ben<ier  v.  Bender,  37  Pa,  St.  419;  Clark  v.  Davids- 
son,  53  Wis.  317   (10  N.  W.  Rep.  384);  Howard  v.  Browser,  37 
Ohio  St  402;  Ellis  v.  Cary,  74  Wis.  176  (42' N.  W.  Rep.  352); 
Manning  v.  Pippen,  86  Ala,  357  (5  South.  572,  and  11  Am.  St. 
Rep.  46,  note) ;  Wellington  v.  Apthorp,  145  ^lass.  69,  72  (13  N. 
E.  Rep.  10);  Taylor  v.  Wood,  4  Lea,  504;  Frost  v.  Tarr,  53  Ind. 
390.     By  these  authorities  I  show  that,  where  there  is  an  ex- 
press a^eement  between  a  father  and  a  son  that  the  father 
will  devise  the  home  place  to  the  son,  or  in  some  testamen- 
tary way  compensate  him  for  his  services,  if  the  son  will  at- 
tend to  and  take  care  of  him  for  life,  and  the  son  performs 
his  part  of  the  agreement,  he  is  entitled  to  recover  upon  a 
-quantum  meruit  for  his  services  if  the  father's  part  of  the 
contract  is  unperformed.    See  Orani  v.  Chrant  (Conn.)  2& 
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Atl.  15  (38  Am.  SL  Rep.  393)  note;  Hudson  v.  Hudson,  87  Ga. 
678  (13  8.  E.  Rep.  583)— that  it  is  a  valid  contract,  though 
not  in  writing,  not  forbidden  by  the  statute  of  frauds,  and 
not  barred  by  the  statute  of  limitations,  until  the  prescribed 
period  has  run  since  the  death  of  the  promisor  before  the 
bringing  of  the  suit.  Raynor  v.  Robinson  was  a  case  much 
like  this  in  its  facts;  was  discussed  and  decided  in  the  surro- 
gated court,  in  the  Supreme  (\)urt  (1862)  36  Barb.  128,  and 
finally  in  the  court  of  appeals,  .28  N.  Y.  494,  the  latter  hold- 
ing that  where  services  are  rendered  by  one  person  to  an- 
other in  pursuance  of  a  mutual  understanding  and  agree- 
ment between  the  parties  that  conpensation  shall  be  made 
for  them  by  will,  and  the  party  receiving  the  services  dies 
without  making  the  expected  compensation,  the  party  ren- 
dering the  services  is  entitled  to  compensation  out  of  the 
-estate  of  the  deceased  as  a  creditor  for  the  value  of  the  ser- 
vices. Robinson  v.  Raynor  (1864)  24  N.  Y.  494;  Bish.  Cont 
§  224;  2  Chit.  Cont.  (11th  Am.  Ed.)  p.  798,  note  g;  2  Whart 
Cont.  §  719;  Lawson,  Cont.  §  38;  Stewart  v.  Small  (Ind.  App.; 
1894)  (38  N.  E.  Rep.  826). 

Sixth.  But  there  may  be  danger  of  abuse.  In  many 
cases  there  is  a  peculiar  danger  of  abuse,  requiring,  there- 
fore, peculiar  guards  against  it;  requiring  the  court  to  be  on 
its  guard  not  to  let  things  done  under  the  impulse  of  affec- 
tion in  discharge  of  a  moral  duty,  usurp  the  place  of  a  legal 
duty  discharged,  and  thereby  create  a  legal  right  See 
Houck  V.  HoHck  (1882)  99  Pa.  St.  552,  and  many  cases  of  like 
kind.  See  2  Pars.  Cont.  (8th  Ed.)  pp.  50,  51,  notes,  and  caseft 
cited.  It  may  in  some  cases  Jiave  been  held  to  create  a 
^uasi  obligation  to  compensate,  raised  by  law  out  of  the  spe- 
cial circumstances  of  i)articular  cases,  but  by  the  great 
weight  of  authority  has  not  reached  that  point.  The  law  re- 
quires, under  such  circumstances,  the  sanction  of  an  agree- 
ment  to  compensate,  express  or  by  inference  fairly  and 
clearly  arising  out  of  what  is  said  and  done  by  both  parties, 
that  if  the  one  shall  work  and  care  for  his  aged  parent  so 
longasheshall  live,  he,  the  father,  will  compensate  the  son  in 
some  testamentary  way;  and  if  in  pursuance  thereof  the  son 
performs  his  part  of  the  agreement,  which  the  father  adopts 
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and  enjoys  as  long  as  he  IWes,  but  neglects  to  do  his  part,  or 
his  testamentary  paper  attempted  in  execution  thereof  mis- 
carries, or  from  any  cause  proves  inefifectual,  then  the  son'& 
right  to  action  against  the  estate  accrues,^  and  the  only 
question  is,  what  does  he  deserve  to  have  as  the  value  of  the 
services  rendered?  On  what  possible  ground  can  the  su- 
peradded  moral  element  on  his  part,  or  the  abortive  testa- 
mentary paper  on  the  father's  part,  destroy  or  impair  his  le- 
gal right  to  a  quantum  7n4^ruit  compensation? 

Seventh.  But  it  is  not  obnoxious  to  clause  seven  of  section 
one  of  chapter  98  of  the  Code,  which  forbids  the  bringing  of 
an  action  on  an  oral  agreement  that  is  not  to  be  performed 
within  a  year?  The  answer  is,  "No,  because  complete  per- 
formance oni  the  part  of  plaintiff  within  the  year,  as  by  the 
death  of  his  father,  i^  not  impossible  within  the  terms  of  thei 
agreement."  And  this  answer  was  given  in  Peter  v.  Comfh 
ton  (1694)  and  has  been  adhered  to  ever  since.  See  Peter  y. 
Compton,  1  Smith,  Lead.  Cas.  (9th  Am.  from  9th  Eng.  Ed.) 
586, 591;  Bish.  Cont  §  1284;  Kent  v.  Keift  (1875)  62  N.  Y.  560; 
Wellington  v.  Apthorp  (1887)  145  Mass.  69,  72  (13  N.  E.  Rep. 
10;  Larimer  v.  Kelley,  10  Kan.  298;  Jilson  v.  Oilherty  26  Wis. 

637. 

Eighth.  It  is  not  barred  by  the  statute  of  limitations,  for 
the  statute  does  not  commence  to  run  until  the  right  of  ac 
tion  accrues,  and  such  right  did  not  accrue  until  after  the 
promisor's  death,  for  that  was  the  time  fixed;  and  plaintif? 
continued  the  performance  of  his  part  of  the  agreement  ui)  to 
the  happeniut;  of  that  e>ent  He  then  l>rouj,'htsuitwiiliin twc^ 
yeiu's — five  years  being  the  bar.  Kent  v.  Kent,  cited  above; 
Reynolds  v.  Robinson  (1876)  64  N.  Y.  589;  Patterson  v.  Patter- 
son, 13  Johns.  379;  Price  v.  Price  (1840)  1  Cheves,  Eq.  167;. 
Stone  V.  Todd  (1887)  49  N.  J.  Law,  275  (8  Atl.  300).  Where 
the  promisee  serves  until  the  death  of  the  promisor,  this 
question  presents  no  difficulty.  It  only  arises  where  thb 
promisor  breaks  or  repudiates  hia  contract  before  death  and 
dismisses  the  promisee.  See  Johnson  v.  Hubbell,  10  N.  J. 
Eq.  332  (26  Am.  Dec.  773,  785,  note).  See  case  of  Jincey  v. 
WinfieU,  9  Gratt.  708,  718.  In  this  case  the  bar  of  the  stat- 
ute was  applied  to  part  of  his  claim,  because  he  stopped  ren- 
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dering  his  services  and  sued  the  testatrix  in  her  lifetime  on 
the  ground  that  she  had  disabled  herself  from  making  the 
will  promised.  It  is  an  authority  on  the  main  point.  On  a 
promise  to  pay  for  a  thing  by  request  it  begins  to  run  from 
the  death  of  the  person  promising.  Bish.  Cont.  §  1354 ;  Ea- 
gan  v.  Kergilly  1  Dem.  Sur.  464;  Schouler,  Wills  (2d  Ed.) 
§  453;  Schouler,  Dom.  Rel.  (3d  Ed.)  §  274.  See  2  Pars.  Cont 
(8th  Ed.)  pp.  50,  51,  notes  and  cases  cited.  The  statute 
does  not  begin  to  run  until  the  cause  of  action  accrues,  and 
this  is  the  provision  in  all  our  statutes.  The  creditor  must 
jfii'st  have  a  perfect  right  to  prosecute  his  demand  accord- 
ing to  the  civil  law.  Evans'  Poth.  404;  1  \A'ood, 
Lim.  (2d  Ed.)  p.  324.  §  119,  notes.  See  Tuckey  y. 
Hawkins,  4  C.  B.  055;  Saiiders  v.  Coward,  15  Mees. 
&  W.  56.  So,  where  a  contract  for  services  provides  that 
payment  shall  be  made  by  provision  in  the  employer's  will, 
a  right  of  action  does  not  accrue  until  after  the  employer's 
death,  because  up  to  that  period  there  has  been  no  breach. 
Nimmo  v.  Walker,  14  La.  Ann.  581.  So  I  have  found  it  laid 
down  in  all  the  cases  and  books  which  I  have  been  able  to 
consult  that  touch  upon  the  subject,  and  see  no  reason  why 
this  fihould  be  an  exception  to  the  general  rule. 

Again,  is  this  due-bill  a  testamentary  paper?  It  is  proven 
to  be  wholly  in  the  handwriting  of  the  deceased,  Jacob 
Cann ;  the  body  of  the  instrument  as  well  as  the  signature. 
And,  taken  in  connection  with  what  he  declared  he  intended 
to  do  by  way  of  comi)ensating  plaintiff  for  his  services, 
and  the  fact  that  it  was  never  delivered,  it  would  seem  that 
he  intended  it  to  take  effect  after  his  death. 

The  law  is  well  settled  that  the  form  is  immaterial,  or 
the  fact  that  it  is  also  an  obligation  made  on  valuable  con- 
sideration, if  it  was  intended  to  take  effect  after  death;  it 
may  be  regarded  as  testamentary  for  purposes  of  probate. 
Ex  parte  Day  (1851)  Bradf.  Sur.  476,  482;  Pollock  v.  Glassell 
(1S46)  2  Gratt.  430,  455.  No  matter  what  the  form  given  or 
intended,  provided  it  be  the  intcnlicm  of  the  d(H*eased  that  it 
should  operate  after  his  death.  Roberts  v.  Coleman,  37  W. 
Va.  143, 151  (16  S.  E.  Rep.  482j.  Whether  the  maker  would 
have  called  this  a  testamentary  paper  or  not  is  one  question. 
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Whether  it  shall  operate  as  such  is  a  distinct  question,  that 
is  to  be  determined  by  the  provisions  of  the  instrument  It 
depends  upon  its  contents,  not  upon  any  declaration  of  the 
maker.  EahergJtam  v.  Tincent,  2  Ves.  Jr.  231;  Patterson  v, 
English,  71  Pa.  St  454 ;  Schouler,  Wills,  §  272.  To  determine 
this,  the  instrument  must  be  read  by  the  light  of  all  the  sur- 
rounding circumstances,  and,  where  the  instrument  itself  is 
silent  or  equivocal,  collateral  evidence  is  admitted  in  order 
to  show  wheher  or  not  a  testamentary  disposition  was  actu- 
ally intended.  Id.  §  273.  In  this  case  th(M*e  is  nothing  in 
the  scope  or  bearing  of  the  contents  of  the  instrument  that 
indicates  that  it  is  to  operate  after  death,  but,  in  the  view  I 
take  of  it,  this  is  wholly  unim])ortant,  for,  if  genuine,  it  is 
certainly  <  ompetent  as  an  admission  on  the  i)art  of  the  dece- 
dent that  he  owed  plaintiff  three  thousand  dollars  for  ser- 
vices since  he  became  twenty  one  years  of  age,  because  it  is 
an  original  entry,  shown  to  be  wholly  in  the  handwriting  of 
deceased,  against  his  interest  at  the  time  made  by  him  in  hia 
book  of  accounts  produced  and  prove<l.  This  is  upon  the 
ground  that,  being  against  his  own  pecuniary  interest,  he 
could  have  no  motive  to  make  a  false  entry.  Barton  v.  Scott^ 
3  Rand.  (Va.  399;  Qale  v.  Norris  (1841)  2  McLean,  469,  Fed. 
Cas.  No.  5,190.  See  Higham  v.  Ri^gcicatf.  10  East,  109,  3  Smith 
Lead,  Cas.  (9th  Am.  from  9th  Eng.  Ed.)  1607,  1617.  That 
this  is  a  good  reason  for  admitting  an  entry,  made  by  a  per- 
son deceased,  to  be  evidence,  numerous  decisions  have  estab- 
lished  beyond  all  controversy,  made  since  the  case  of  Higham 
V.  Ridgxcay,  especially  against  those  claiming  under  and  in 
privity  with  the  deceased.  See  Mahaska  Co,  v.  Ingalh  (1864) 
16  Iowa,  81;  Rand  v.  Dodge,  17  N.  H.  343;  Harriman  v.  Brown, 
8  Leigh,  697;  1  Greenl.  Ev.  §§  171,  212;  Chamberlayne's  Best, 
Ev.  §  518;  2  Am.  &  Eng.  Enc.  Law,  467m.  That  original  en- 
tries on  plaintiff's  books  may,  in  certain  (*ases,  be  evidence 
for  himself,  see  Doxcner  v.  Morrison  (1845)  2  Gratt.  250.  See, 
also.  Griffin  v.  Macauley  (1851)  7  Gratt  476.  Nor  is  it  ma- 
terial that  the  document  has  never  been  delivered  or  commu- 
nicated, so  as  to  influence  conduct,  so  as  to  be  effectual  as  aa 
express  promise  or  as  an  acknowledgment  from  which  a 
promise  may  be  implied,  or  so  as  for  any  reason  to  create 
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no  obligation;  it  is  nevertheless  competent  and  admissible 
as  evidence.  Hickey  v.  Hinsdale,  12  Mich,  99;  Ayres  v.  Bafxe,. 
39  Iowa,  518;  Atkins  v.  Phjmpton,  44  Vt..21;  Reis  v.  Hellmaity 
25  Ohio  St  180;  Huffman  v.  Carticright,  44  Tex.  296.  It  i» 
certainly  competent  evidence  to  prove  the  contract  set  up  by 
plaintiff  in  his  bill.  It  is  an  admission  against  the  pecun- 
iary interest  at  that  time  of  the  party  who  made  the  original 
entry  in  his  book  of  accounts,  proved  by  producing  and  prov- 
ing the  original  book  and  the  entry  to  be  in  his  handwriting, 
and  the  signature  in  a  suit  wherein  his  heirs  at  law^  and  pri- 
vies in  estate  are  defendants.  "The  universal  experience  of 
mankind  testifies  that  as  men  consult  their  ow^n  advantage, 
whatever  they  say  or  admit  against  their  interest  or  advan- 
tage may,  with  tolerable  safety,  be  taken  to  be  true  against 
them,  at  least  until  the  contrary  appears."  Rest,  Ev.  §  519. 
I  concur  in  reversing  the  decree  complained  of,  and  in  di- 
recting the  ascertainment  of  a  quantum  meruit  compensation, 
although  my  own  opinion  is  that  that  was  sufficiently  ascer- 
tained by  the  commissioner. 


CHARLESTON. 

Johnson  et  al.  v.  Minear. 

Submitted  September    13, 1894— Decided  Deoember  18,  1894. 

A.  B.  Parsons  for  appellant. 
Lipscomb  &  Lipscomb  for  appellees. 

Brannon,  President: 

Johnson  and  Phillips  brought  a  chancery  suit  in  the  Cir- 
cuit Court  of  Tucker  county  against  Minear  to  set  aside 
two  tax  deeds  for  lands  sold  for  taxes  November  12,  1889, 
and  they  were  set  aside,  and  Minear  took  this  appeal. 

For  reasons  given  in  the  case  of  Phillips  v.  Minear^  decid- 
ed this  term,  see  40  W.  Va.  58,  the  decree  appealed  from 
is  affirmed. 
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CHARLESTON. 


Kester  et  al.  v.  Lyon  et  al. 

Submitted  Septemiber  12,  1894—Decidcd  January  19,  1895. 

1.  Commissions— Executor 

Commissions  to  an  executor  on  uncollectible  debts  ought  not 
to  be  allowed.  If  entitled  to  anything  for  service  as  to  them,  it 
must  be  specific  compensation. 

2.  Commissioner's  Report— Exceptions. 

Exceptions  to  a  report  of  a  commissioner  in  chancery  must 
point  out  the  particular  errors  with  reasonable  certainty,  so  as  to 
direct  the  mind  of  the  court  to  them.  Where  exceptions  are  ta- 
ken to  certain  parts  of  a  report,  the  others  not  excepted  to  are 
admitted  to  be  correct,  both  as  regards  the  legal  principles  and 
the  evidence  on  whioh  they  are  based. 

3-    Commissioner's  Report— Exceptions— Adult  Parties. 

If  a  report  is  not  excepted  to  it  is  taken  to  be  correct  as  to  adult 
parties  and  will  not  be  examined  by  either  the  lower  or  appellate 
court,  and  no  advantage  of  any  error  therein  can  be  taken,  unless 
it  be  error  apparent  on  the  face  of  the  report;  but  such  an  error 
can  be  taken  advantage  of  in  eitl^er  court  at  the  hearing,  without 
exceptions. 

4.  Commissioner's  Report— Exceptions— Pleadings  and  Ex- 

hibits. 

To  show  suc(h  error  on  the  face  of  a  report,  in  the  absence  of 
such  exceptions  as  bring  before  the  court  the  evidence  before  the 
commissioner,  recourse  may  be  had  to  the  pleadings  and  exhibits 
therewith,  provided  it  be  imi>ossible  that  the  alleged  error  could 
have  been  affected  by  extrinsic  evidence. 

5.  Commissioners'  Report— Chancery  Practice. 

If  such  report  be  excepted  to  within  the  ten  days  after  comple- 
tion during  which  it  lies  in  the  commissioner's  office  for  examina- 
tion, the  commissioner  must  return  the  exceptions,  with  such 
remarks  thereon  as  he  thinks  proper,  an^  the  evidence  relating 
to  the  exceptions,  and  such  evidence  will  be  considered  on  the* 
hearing  of  such  exceptions;  but,  if  ho  exceptions  be  filed  wlthini 
those  ten  days,  the  evidence  on  which  the  Commissioner  acted  is 


40  161 

40  M» 

40  ess 

40  161 

42  307 

42  63ft 

42  667 


40  161 

43  298 

40  18 1 1 

44  f)63{ 

40  161 

d46  7m 


40    161 ! 
47    449| 


40 

161 

48 

493 

40 

161 

f49 

150 

49 

660 

40 

161 

54 

643 

40 

161 

67 

61 

e67 

62 

40 
61 

40 
65 


161 
524 


161 
621 


162  Kester  V,  Lyon. 

not  required  to  be  returned  by  him,  and  forma  no  part  of  the  re* 
port,  and  will  not  be  considered  on  the  hearing  of  any  exceptions 
that  may  be  afterwards  taken  to  the  report,  unless  made  a  part 
of  the  report  by  the  report  itself,  or  unless  it  be  broug(ht  up  by 
order  of  the  court     (But  see  Acts,  1895,  o.  8). 

6.    CHA.NCBRY  Pleading— ExHiBtTS. 

Where  a  bill  or  other  chancery  pleading  exhibits  a  document, 
the  document  is  a  part  of  such  bill  or  pleading  as  fully  as  if  incor- 
porated therein. 

John  Bassell  for  appellant,  cited  23  Graft.  674;  11  W.  Va. 
399,412;6W.Va,417. 

W.  Scott  for  appellees,  cited  11  W.  Va.  411;  2  Munf.  242; 
1  Munf.  150;  3  Munf.  198;  4  Minor,  part  2,  1235;  Code,  c.  87, 
ft.  6;  4  Minor,  part  2,-top  pa^es  1374-1376;  3  Wait's  Actions 
and  Defenses,  263 ;  9  Bush  (Ky.)  19 ;  57  Pa,  St.  46 ;  4  Minor, 
part  2,  top  page  1377;  3  Wait,  262;  2  Worner  706-711. 

Brannon,  Judge  : 

This  is  an  appeal  taken  by  James  M.  Lyon  from  a  decree  of 
the  Circuit  Court  of  Harrison  County  in  a  suit  brought  by 
Celia  M.  Kester  and  Samuel  O.  Kester,  her  husband,  against 
Lyon,  to  compel  a  settlement  of  his  accounts  as  executor  of 
Cyrus  Boss,  deceased,  and  to  surcharge  and  falsify  certain 
settlements  which  he  had  made  before  a  commissioner  of  the 
County  Court.  One  item  of  complaint  by  the  appellant 
against  the  decree  is  that  it  disallows  and  refuses  to  Lyon 
three  thousand,  one  hundred  and  sixty  five  dollars  and  forty 
eight  cents,  which  had  been  allowed  him  in  ex  parte  settle- 
ments as  commission  on  insolvent  uncollectible  debts  be- 
longing to  the  estate.  The  executor  was  allowed  commis- 
sions, and  no  complaint  is  made  to  the  percentage  of  com- 
mission. 

We  can  not  sustain  the  claim  for  a  commission  on  uncol- 
lectible debts.  The  statute  beai-ing  on  the  subject  is  that 
the  fiduciary  shall  be  allowed  "any  reasonable  expenses  in- 
curred by  him  as  such;  and  also,  except, in  cases  in  which  it 
is  otherwise  provided,  a  reasonable  compensation  in  the 
form  of  a  commission  on  receipts  or  otherwise."  Code,  c.  87, 
s.  17.    The  usual  mode  of  compensation  to  the  fiduciary  for 
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•service  is  by  a  commission  on  receipts,  but  where  that  af- 
fords no  basis,  some  other  process  is  allowable,  but  generally 
a  per  centum,  greater  or  less,  on  receipts  will  answer  all  pur- 
poses. If  a  small  commission  is  not  just,  the  commissioner 
or  probate  court  can  increase  it.  Estill  v.  McClintiCy  11  W. 
Va.  399.  There  are  instances  where  it  has  been  allowed  on 
-disbursements.  Boyd  v.  Ogleshy,  23  Gratt  674.  But  how  in- 
fM)lvent  assets  can  give  any  basis  or  measure  for  commission 
we  can  not  see.  I  have  not  found  any  instance  of  its  appli- 
cation. No  money  from  them  has  ever  come  to  the  hands  of 
the  fiduciary.  It  would  be  a  dangerous  precedent  to  adopt. 
If  the  fiduciary  gets  commission  on  debts  solvent  or  insol- 
vent what  interest  has  he  to  use  energy  to  collect  them? 
"This  estate  waa  a  large  one.  It  had  many  debts  outstanding, 
and  thousands  of  dollars  were  uncollectible.  The  executcwr 
gives  evidence  that  he  spent  much  time  and  effort  in  actual 
litigation,  and  otherwise  by  personal  and  diligent  service,  to 
realize  these  assets,  and  he  says  his  commission  on  receipts 
is  utterly  inadequate  compensation.  Likely  it  is.  My  ob- 
servation has  been  that  the  usual  five  per  cent  on  receipts, 
in  cases  of  estates  of  size  and  complication,  is  too  small  a 
compensation  for  the  labor  and  responsibility;  but  the  ex- 
ecutor is  not  to  be  compensated  on  the  basis  of  percentage  of 
uncollectible  debts.  If  he  rendered  service  as  to  them  de- 
manding compensation  he  should  have  rendered  specific 
<?harges  for  specific  services.  We  should  be  reluctant  to 
overrule  the  action  of  a  county  or  circuit  court  allowing  a 
■certain  commission,  rather  than  a  lower  or  higher  one,  but 
not  when  the  basis  of  allowance  is  unheard  of  and  danger- 
ous, and  affords  no  just  gauge.  The  commissioner  and  Cir- 
cuit Court  properly  refused  to  allow  this  commission. 

Another  complaint  against  the  decree  is  that  it  charges 
the  executor  with  interest  on  moneys  in  his  hands  to  an 
amount  greater  than  the  interest  actually  received  by  him. 
He  says  in  his  evidence,  what  is  no  doubt  true,  that  of  the 
large  amount  of  money  in  his  hands  a  good  deal  was  often 
idle;  that  he  had  to  keep  on  hand  a  considerable  amount  to 
meet  current  expenses  of  litigation;  that  litigation  between 
two  contesting  wills  lasted  from  1873  to  1888,  and  in  these 
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many  years  it  was  dilBcult,  and  at  times  impracticable,  to 
find  borrowers;  that  loans  to  cattle  graaiers  would  be  made 
in  the  spring,  and  return  in  the  fall,  and  for  a  time  lie  idle. 
He  reported  interest  received  by  him  to  the  large  sum  of  four 
thousand,  seven  hundred  and  fifty  three  dollars  and  twenty 
eight  cents,  a  circumstance  attesting  in  favor  of  his  energy 
in  making  loans.  The  amount  of  interest  charged  against 
him  exceeded  what  he  received  by  four  thousand,  four  hun- 
dred and  three  dollars  and  nineteen  cents.  He  received 
some  loans  in  excess  of  lawful  rate,  which  excess  was  not 
debited  to  him ;  but  deducting  that,  tlie  excess  of  charge  of 
interest  over  all  receipts  was  three  thousand,  two  hundred 
and  ninety  six  dollars  and  eighty  four  cents.  Doubtless- 
there  is  some  hardship  on  the  executor  herein,  but  the  case 
of  Granbery  v.  Qranhenf,  1  Wash.  (Va.)  240,  reviewed  and  ap- 
proved in  Burwell  v.  Anderson,  3  Leigh  384,  will  not  allow  us^ 
to  depart  from  the  principle  carried  out  by  this  decree  of 
charging  interest  on  balances  of  money  in  the  executor'^ 
hands  at  the  close  of  each  year  of  his  executorship  covered 
by  the  account. 

Another  complaint  by  appellant  is  that  he  is  twice  charged 
with  six  hundred  and  forty  seven  dollars  on  account  of  a 
debt  against  Willis  and  Jarvis.  The  report  on  which  the  de- 
cree is  based  charges  principal  eight  hundred  and  forty  one 
dollars  and  seventy  two  cents,  and  interest  two  hundred  and 
sixteen  dollars  and  eighty  eight  cents,  for  "decree  against 
Geo.  E.  Willis  and  William  Jarvis  in  their  suit  against  said 
executoi*."  A  former  ex  parte  settlement  charges  the  execu- 
tor with  "  cash  on  note  of  Geo.  E.  Willis  and  Wm.  Jarvis, 
six  hundred  and  forty  seven  dollars."  As  the  balance  found 
In  this  settlement  enters  into  the  account  on  which  the  de- 
cree is  based,  if  the  debt  charged  to  the  executor  in  this  ac- 
count is  the  same  as  that  for  which  the  six  hundred  and  for- 
ty seven  dollars  is  charged,  the  executor  is  wronged  to  the 
extent  of  six  hundred  and  forty  seven  dollars,  with  interest 
from  October  20,  1887,  to  date  of  last  account.  Is  it  the 
same  debt?  To  show  that  it  is  appellant's  counsel  appeals 
to  a  list  of  notes  which  went  into  the  executor's  hands,  and 
we  find  it  lists:  (1)  Note  on  G.  E.  Willis  and  Wm.  Jarvis  for 
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:f  400."  This  list  is  an  exhibit  with  plaintiff's  bill.  The  firnt 
question  occurring  is  ^^lether  we  can  look  to  this  list  recit- 
ing this  note  to  determine  whether  the  debt  for  which  the  six 
hundred  and  forty  seven  dollars  was  charged  and  that 
charged  in  the  commissioner's  report,  and  entering  into  the 
decree,  are  the  same.  There  were  exceptions  to  the  commis- 
sioner's report,  but  none  as  to  this  item  of  charge 

This  court  has  decided  that  exceptions  to  a  commissioner's 
report  hare  to  be  of  the  nature  of  a  special  demurrer,  and 
must  point  out  the  alleged  errors  with  reasonable  certainty, 
«o  as  to  direct  the  mind  of  the  court  to  them ;  and,  when  the 
party  so  excepts,  the  parts  not  excepted  to  are  admitted  to 
be  correct,  not  only  as  regards  the  principles,  but  as  relates 
to  the  evidence  upon  which  they  are  based.  Rdt  v.  Bennett, 
4i  W.  Va-  417;  Crislip  v.  CaiUy  19  W.  Va.  438;  Chapman  v. 
Railroad  Co.,  18  W.  Va.  184,  point  9;  Keck  v.  Allender,  :\7  W. 
Va.  201  (16  S.  E.  Rep.  520)  point  1;  Button  v.  Lockridge,  22  W. 
Va.  159. 

Suppose  the  error  not  excepted  to  be  apparent  on  tlie  face 
of  the  report,  does  the  failure  to  except  to  it  waive  it,  and 
preclude  the  party  from  availing  himself  of  it  on  the  hearing 
in  the  appellate  court?  Does  it  estop  him,  if  he  overlooks 
it  and  fails  to  except  to  it?  The  generality  of  the  language 
of  Crislip  V.  Cain  would  support  the  contention  that  it  would, 
yet  I  think  not.  Hutton  v.  Lockridge,  22  W.  Va.  176.  If  it 
would,  this  would  debar  Lyons  from  relief  as  to  this  item,  aci 
he  did  not  except  to  it,  while  be  did  to  others.  Without  ex- 
ception no  error  of  the  report  can  be  taken  advantage  of  by 
:adulta,  unless  it  be  an  error  on  the  face  of  the  report  Mo- 
Carty  v.  Chalfant,  14  W.  Va.  531 ;  Ward  v.  Ward,  21  W.  Va. 
262 ;  Thimpson  v.  Catlett,  24  W.  Va.  525. 

There  being  no  exception,  then,  to  this  item  of  the  report, 
the  appellant  has  no  right' to  ask  this  Court  to  give  him  the 
benefit  of  it,  unless  it  is  to  be  deemed  an  error  on  the  face 
of  the  report  What  do  we  mean  by  the  words  "face  of  the 
report"?  Does  it  mean  face  of  the  report  alone?  or  can  we 
include  other  parts  of  the  record?  It  does  not  include  depo- 
sitions, or  even  documentary  evidence,  simply  fil^d  as  such, 
^nd  not  exhibited  with  pleadings.     The  case  of  Bank  v. 
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BMrlet/y  26  W.  Va.  563,  goets  to  the  extent  of  including  the 
pleadings  as  part  of  the  report,  as  it  Holds  that,  though  there 
be  no  exception  to  a  report,  and  no  error  appears  on  the  f  ace 
of  the  report,  yet,  when  taken  in  connection  with  the  plead- 
ings error  in  the  report  appears,  the  error  will  be  corrected 
by  the  appellate  court,  it  being  impossible  in  such  cases  to 
be  affected  by  extrinsic  evidence.    When  we  look  at  the 
mere  face  of  the  pleadings  in  this  case,  we  are  not  helped^ 
but  we  find  exhibited  with  the  bill  a  settlement  made  by  Ly- 
ons with  a  commissioner,  and  as  part  of  it  a  list  of  the  es- 
tate's notes  as  stated  above,  and  this  list  is  part  and  parcel 
of  the  bill;  for  in  chancery  all  exhibits  with  a  bill  or  answer 
are  parts  of  that  bill  or  answer,  and,  generally,  where  one 
paper  refers  to  another  in  a  manner  so  as  to  identify  it,  thai} 
other  paper  is  a  part  of  the  paper  referring  to  it.    Chunn  v. 
Railroad  Co.,  37  W.  Va,  421  (16  S.  E.  Rep.  628)  and  citations 
in  opinion;  Bart.  Oh.  Prac.  345;  Bias  v.  YickerSy  27  W.  Va^ 
461,  and  cases  cited;  Craig  v.  I^cbrelh  1)  Oratt  131;  Tracy  v. 
Shumatea,  22  W.  Va.  476.    Thus  we  have  before  us  this  list 
of  notes.    Examine  it,  and  it  is  found  that  it  mentioais  a  note 
of  four  hundred  dollars  on  G.  E.  Willis  and  William  Jarvis^ 
Does  it  thence  follow  that  this  is  the  same  debt  charged  in 
the  commissioner's  report  as  one  arising  from  decree  against 
George  E.  Willis  and  William  Jarvis  in  their  suit  against 
said  executor,  with  interest  from  the  date  thereof,  eight  hun- 
dred and  forty  one  dollars  and  seventy  two  cents?    By  no- 
means.    There  is  no  earmark  of  amount,  date,  or  otherwise^ 
save  as  to  debtors.    The  evidence  that  is  before  us  does  not 
show  it,  and,  if  we  could  consider  all  the  evidence  before  \xw 
on  account  of  the  points  excepted  to,  it  is  not  claimed  there 
is  any  evidence  to  show  it.    It  is  a  mere  probability  that  it 
is  the  same,  not  a  certainty,  for  there  may  have  been  two 
debts  on  same  parties.    Oral  evidence  before  the  commiA- 
sioner,  not  brought  up  with  his  report,  might  have  so  shown 
him.     Now,  remember  that  Batik  v.  Shirley,  supra,  only  al- 
lows us  to  look  at  pleadings,  and  find  error  in  the  report^ 
when  it  is  impoesible  that  the  result  may  be  affected  by  any 
extrinsic  evidence;  and  remember  the  numerous  cases  say- 
ing that,  without  exceptions,  adult  parties  shall  not  impeach. 
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a  report  on  grounds  and  in  relation  to  matters  which  may  be 
affected  by  extraneous  mattei-s.  Emm  v.  Shroyer,  22  W. 
Va.  581;  Human  v.  Smith,  10  W.  Va.  299;  McCarty  v  Chal- 
fant,  14  W  Va.  531 ;  Thompson  v.  Catlett,  24  W.  Va.  524.  Oth- 
ers can  be  given.  Under  the  rule  of  8tare  decisis,  we  can  not 
depart  from  these  decisions  to  meet  what  I  regard  as  likely 
a  hard  case.  Documents  filed  with  brief  of  counsel  render 
it  practically  certain  that  this  double  charge  exists,  but,  as 
counsel  admits,  they  are  no  part  of  the  record. 

Another  complaint  is  for  the  first  time  made  in  brief  of  ap- 
pellant's counsel,  and  is  stated  thus  by  it :  *^\nother  error 
against  appellant,  apparent  upon  the  face  of  the  report,  or 
at  least,  a  matter  which  is  a  great  hardship  upon  him  is 
this:  Beginning  with  page  241,  Commissioner  Lynch  makes 
a  statement  of  the  amount  of  assets  in  the  hands  of  appel- 
lant as  executor,  and  he  commences  by  charging  him  with 
seventy  three  thou8and,five  hundred  and  eighty  seven  dollars 
and  ninety  six  cents  as  of  the  20th  of  October,  1888,  and  tw0 
thousand,  two  hundred  dollars  and  sixty  cents  of  interest 
collected  up  to  that  date.    This  is  an  error,  as  we  will  now 
show.    On  page  187  of  record  and  the  three  following  pages 
will  be  found  the  settlement  made  by  Commissioner  Denham 
of  appellant's  accounts,  from  which  it  will  be  seen  that  the 
commissioner  charges  appellant  with  principal,  seventy  two 
thousand,  six  hundred  and  fifty  four  dollars  and  twenty 
three  cents;  interest  collected  to  October  20,  1888,  two  thou- 
sand, six  hundred  and  forty  nine  dollars  and  seventy  nine 
cents;  and  bank  dividends,  two  hundred  and  sixty  four  dol- 
lars— ^making  the  total  charges  seventy  five  thousand,  five 
hundred  and  sixty  eight  dollars  and  two  cents.     And  on 
page  189  he  gives  total  credits  one  thousand,  nine  hundred 
and  eighty  dollars  and  six  cents,  leaving  a  balance  on  caah 
account  as  of  October  20,  1888,  seventy  three  thousand,  five 
hundred  and  eighty  seven  dollars  and  ninety  six  cents,  which 
shows  that  all  the  interest  up  to  that  time  collected  or  re- 
ceived by  appellant  was  charged  to  him  and  settled  as  of 
that  date.    On  page  283  of  record  will  be  found  a  settlement 
of  appellant's  accounts  made  by  Commissioner  Adams  as  of 
the  20th  of  March,  1890,  in  which  appellant  is  charged  with 
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this  cash  balance  of  seventy  three  thousand,  five  hundred 
and  eighty  seven  dollars  and  ninety  six  cents,  and  with  inter- 
est collected  up  to  that  date,  two  thousand,  two  hundred  dol- 
lars and  sixty  cents,  which  is  interest  that  had  accumulated 
between  October  20,  1888,  and  March  20,  1890;  but  Mr. 
Lynch  erroneously  charged  this  item  back  as  having  been  re- 
ceived prior  and  up  to  October  20,  18SS;  and  thert*fore  when 
this  item  is  carried  into  appellant's  account  he  lose-^  about 
two  years'  interest  erroneously  charged  to  him  upon  the  sum 
of  two  thousand,  two  hundred  dollars  and  sixtv  cents." 
But,  turning  to  Adam's  settlement,  w^e  find  it  stated  thus: 
"1888,  Oct.  20.  To  balance  on  cash  account  at  settlement 
this  date,  17^,587.90;  to  interest  collected,  f 2,200.60''— thus 
showing  that  Adams  repoi  t(Hl  two  thousand,  two  iiundred 
dollars  and  sixty  cents  interest  aa  collected  up  to  October  20, 
1888,  not  March  20,  1890.  Lynch  so  found  and  reported  in 
the  report  made  the  basis  of  the  decree.  Adams'  report  did 
not  enter  into  this  report. 

But,  if  this  were  not  so,  this  ei'ror  does  not  appear  on  the 
face  of  the  report,  and  Adams'  report  is  called  upon  to  mani- 
fest it,  and  that  is  no  part  of  the  pleading,  but  of  a  deposi- 
tion; and  as  there  was  no  exception  to  the  report  within  the 
ten  days  during  which  it  was  in  the  commissioner's  office, 
and  never  any  exception  as  to  this  matter,  the  evidence,  in- 
cluding this  deposition,  can  not  be  looked  into.  Arnold  v. 
Slaughter,  36  W.  Va,  589  (15  S.  E.  Rep.  250);  Holt  v.  Holt,  37 
W.  Ya.  305  (16  S.  E.  Rep.  675);  Thompson  v.  Catlett,  24  W.  Va. 
525. 

The  commissioner,  if  exceptions  are  filed  within  ten  days, 
himself  certifies  the  evidence  toudiing  the  same,  so  as  to 
make  it  manifest  that  he  has  sent  it  up,  but  he  has  certified 
none  in  this  cause.  Arnold  v.  Slaughter,  36  W.  Va,  589  (15  S. 
E.  Rep.  250). 

Thus  we  are  brought  to  the  conclusion  that  we  can  not  re- 
verse the  decree. 

[Note  by  Brannon,  Jidge:— It  is  prudent  to  note  the  fact  that  after  the 
above  declBton,  ch.  8.  Acti  1895,  was  paused  making  changes  In  the  statute 
law  referred  to  above,  changes  which  may  render  uselemi  many  prior  de- 
cisions and  materially  alter  practice.] 
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Evidence— Statements  op  Decedent. 

When  a  transfer  of  property  has  been  made,  a  declaration  by 
the  transferrer  that  he  is  still  the  owner  of  the  property,  made 
after  such  transfer,  is  not  admissible  against  the  transferee. 

Evidrxcr—Htatements  of  Decedent. 

Declarations  of  a  deceased  person,  claiming  ownership  of  spe- 
cific property,  are  not  competent  evidence  in  favor  of  his  admin- 
istrators, or  others  claiming  title  under  him,  whether  such  decla- 
rations of  ownership  were  made  before  or  after  the  title  of  the 
adverse  claimant  commenced.  Masters  v.  Vamer^a  Ex^rs,  5 
Gratt.  168. 

Evidenck^Competent  Witnesses. 

A  person  interested  may  give  evidence  against  his  own  inter- 
est, both  at  common  law  and  under  section  twenty  three  of  chap- 
ter  one  hundred  and  thirty  of  the  Code. 

Evidence— ("ompetent  'Witnesses. 

The  purpose  of  section  twenty  three  of  chapter  one  hundred 
and  thirty  of  the  Code,  wag  to  enlarge  the  competency  of  witness- 
es. It  does  not  per  se  render  any  incompetent  who  are  compe- 
tent at  common  law.  The  exception  therein  does  not  create  in- 
competency, but  leaves  the  cases  specified  in  it  just  as  they 
were  at  common  law. 

Evidence— Oomprtrvt  Wttnrssrs. 

Children  of  a  decedent,  who  are  his  distributees,  are  competent 
witnesses  to  prove  a  transfer  by  their  father  of  personal  estate 
in  favor  of  the  transferee. 

Evidence— Competent  Witnesses. 

By  common  law  a  person  is  a  competent  witness  in  a  case  if 
the  proceeding  can  not  be  used  as  evidence  for  him,  though  he 
may  be  interested  in  the  question  in  issue,  and  may  entertain 
wishes  on  the  subject,  and  may  even  have  occasion  to  contest  the 
same  question  in  his  own  case  in  a  future  suit.  This  rule  has 
not  been  changed  by  section  twenty  three  of  chapter  one  hun- 
dred and  thirty  of  the  Code  of  1891,  as  to  the  competency  of  a 
person  to  testify  against  the  representatives  of  a  deceased  per- 
son in  relation  to  a  transaction  had  personally  by  the  witness 
with  the  deceased  person. 
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W.  W.  Arnett  for  appellants,  cited  Code  (1891)  c.  130, 
8.  23,  and  cases  there  cited. 

Caldwell  &  Caldwell  for  appellees,  cited  149  Pa.  St.  201; 
28  W.  Va.  460,  465  and  469;  27  W.  Va.  455;  24  W.  Va.  84;  33 
W.  Va,  243;  9  W.  Va.  194  and  195;  29  W.  Va-  294;  32  W.  Va. 
125  and  127;  5  Gratt.  168;  2  Blackford  (Ind.)  461;  1  Bibb, 
iKy.)  154;  1  Johns.  (N.  Y.)  159;  8  Johns.  (N.  Y.)  428;  10  Conn. 
121;  1  Rice  Ev.  542-543;  32  South  Car.  359;  56  Hun.  593;  59  N. 
H. 507 ;  11 W. Va, 562567 ; 28  W.  Va.  463 ; 33  W.  Va. 494 ;  17  W. 
Va.  691-692;  33 W.Va,  243;  Code  W.  Va.  c.  130,  s.  23;  29  W.  Va. 
224,  234;  33  W.  Va.  237,  243;  32  W.  Va.  527,  539;  32  W.  Va- 
119,  125;  1  Greenl.  on  Ev.  §  410;  24  W.  Va.  72,  84;  20  S.  C. 
567,  573;  43  Mich.  208,  218;  54  N.  Y.  389,  401;  10  Wend.  403^ 
37  W.  Va.  38;  31  W.  Va.  662;  28  N.  J.  274, 277;  20  W.  Va.  327; 
37  W.  Va,  60;  4  Gratt.  188;  2  Perry  on  Trusts,  2  Ed.  §  891; 
81  W.  Va  .141;  35  W.  Va.  480;  36  W.  Va.  45;  27  W.  Va,  642) 
28  W.  Va.  731;  31  W.  Va,  571;  Ibid.  141;  33  W.  Va-  510;  35 
W.  Va,  731;  29  W.Va.  116;  32  W.  Va,  44;  33  W.  Va.  278; 
Jbid,  164, 165;  30  W.  Va,  195;  31  W.  Va.  591;  36  W.  Va.  683, 

Brannon,  President  ; 

This  was  a  chancery  suit  in  the  Circuit  Court  of  Ohio  county 
by  the  administrators  of  Samuel  J.  Crothers,  deceased, 
against  L.  M.  Crothers,  to  set  aside  a  transfer  purporting  to 
have  been  made  by  said  decedent  to*  L.  M.  Crothers  of  certi- 
icates  for  ten  thousand  dollars  stock  of  the  Bank  of  the  Ohio 
Valley,  at  Wheeling,  and,  the  bill  having  been  dismissedr 
the  administrators  appeal. 

The  grounds  on  which  the  plaintiffs  base  their  prayer  for 
the  annulment  of  such  transfer  of  stock  are  undue  influences- 
fraudulent  representation,  and  the  mental  imbecility,  from 
old  age,  of  Samuel  J.  Crothers,  and  the  charge  that  the  writ- 
ten transfer  is  a  forgery. 

Without  giving  the  evidence,  I  may  dismiss  the  first  three 
grounds  as  unsustained  by  it;  or,  b»  would  be  more  appropri- 
ate to  say,  there  is  no  evidence  to  detail  as  to  those  grounds. 

As  to  the  allegation  of  forgery.  The  detail  of  evidence  on 
this  point  could  answer  no  purpose  for  future  cases.    The 
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only  persons  present  at  the  execution  of  the  transfer  of  stock 
besides  Samuel  J.  Crothers,  the  father,  and  L.  M.  Crothers, 
a  son,  were  Lizzie  Crothers  and  Mrs.  Dorrance,  two  of  his 
daughters.    The  father  did  not  sign  the  transfer  with  his 
own  hand,  but  directed  his  son  L.  M.  Crothers  to  sign  his 
name  to  the  formal  transfer  printed  on  the  stock  certificates. 
The  two  daughters  are  very  definite  in  their  evidence  that 
on  an  occasion  when  L.  M.  Crothers  was  about  to  go  to 
Wheeling  the  father  suggested  that  he  take  the  certificates 
with  him  to  the  bank  in  Wheeling,  and  have  the  transfer  for- 
mally made  on  the  stock  book ;  that  L.  M.  Crothers  was  dis- 
posed to  postpone  it,  saying  to  his  father  that  he  was  then 
confined  to  his  bed  and  that  another  time  would  do ;  but  the 
father,  being  in  the  seventy  seventh  year  of  his  age  and  fee- 
ble, was  urgent  to  have  the  transfer  at  once  made,  and  caused 
his  son  to  fill  up  and  sign  for  him  the  written  transfers. 
There  is  no  showing  to  the  contrary  of  the  evidence  of  thes€» 
two  ladies.    If  they  are  to  be  believed,  they  clearly  establish 
the  transfer  of  the  stock.    W.  B.  Crothers,  another  son,  and 
one  of  the  administrators  bringing  this  suit,  says  that  after 
this  alleged  transfer  his  father  stated  that  he  had  stock  in 
the  Wheeling  bank,  and  could  not  account  for  the  fact  that 
he  was  getting  no  dividend  upon  it,  thus  negativing  all  idea 
that  already  the  stock  had  been  assigned  to  L.  M.  Crothers; 
but  this  evidence  can  avail  nothing — First,  because  ^^^  B. 
Crothers  is  not  a  competent  witness  as  to  a  communication 
with  the  deceased,  since  he  is  a  party  plaintiff,  and  interested 
to  secure  this  fund  for  distribution,  part  of  it  going  to  him- 
self, outside  of  his  liability  for  costs  (Seabright  v.  Seabrigkt. 
28  W.  Va.  463);  and  he  also  is  giving  a  declaration  of  a  party 
made  after  assignment  to  overthrow  the  title  of  the  assignee 
of  that  pai-ty,  Casto  v.  Fry,  33  W.  Va,  44  (10  S.  E.  Rep.  7W)) ; 
and  also  because  the  self-serving  declaration  of  Samuel  J. 
Crothers  is  not  admissible  for  himself  or  his  estate,  because 
it  is  a  declaration  in  his  own  behalf  {Masters  v.  Varner's  Ex^rSy 
6  Gratt  168). 

Mr.  Dorrance  states  that  the  old  gentleman  stated  to  him 
that  he  had  given  L.  M.  Crothers  this  stock  to  make  up  a  lossj 
to  him  in  the  sale  of  a  farm  mentioned  below.    Now,  this  ad- 
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mission  is  admissible  to  sustain  the  transfer,  because  it  is 
against  the  interest  of  tlie  party  making  it,  and  not,  like  that 
made  to  William  B.  Crothers,  going  to  sustain  his  title.    I  re- 
gard Dorrance's  evidence  as  of  great  force,  in  coiToboration 
of  the  evidence  of  Lizzie  Crothers  and  Mrs.  Dorrance.    There 
is,  in  a  legal  point  of  view,  no  evidence  against  this  positive 
evidence.    There  is  a  circumstance  which,  at  first   view, 
seems  quite  strong  against  the  genuineness  of  the  signature 
to  the  transfer;  and  it  is  this,  that  the  two  ladies  present  at 
the  making  of  this  signature  say  the  old  gentleman  told  his 
son,  L.  M.  Crothers,  to  w^rite  his  name  so  sls  to  resemble  his 
handwriting  as  nearly  as  he  could  do  so,  and  that  the  signa- 
tures themselves  bear  the  look  of  tremulousness  of  the  old 
man's  hand.    Why,  we  may  ask,  did  the  old  man  wish  his 
writing  simulated?    It  would  be  natural  that  he  should  sim- 
ply direct  his  son  to  write  his  name,  and  have  his  daughter 
witness  it,  as  she  did.    The  old  man,  too,  could  write  him- 
self, but  he  was  feeble  and  in  bed,  and  wrote  with  difficulty. 
He  may  have  thought  that,  as  his  handwriting  was  known  at 
the  bank,  it  would  be  better  to  imitate  it.    This  circum- 
tance,  I  confess,  is  one  which  inspires  suspicion ;  but  it  is  only 
a  circumstance,  and  not  of  a  conclusive  nature,  and  stands 
alone,  without  any  evidence  to  be  linked  with  it,;  and  is  over- 
borne by  the  positive  evidence  above  stated.    If  these  ladies 
were  not  truthful,  they  would  hardly  have  told  this  adverse 
fact.    There  is  another  circumstance,  hardly    worth     the 
mention,  in  my  judgment,  and  this  is  that  Samual  J.  Croth- 
ers also  transferred  on  the  same  date  to  L.  M.  Crothers  some 
stock  in  an  Ohio  glass  manufacturing  company,  and,  in  a 
suit  in  Ohio  by  those  administrators  to  overthrow  it  for  like 
causes  with  those  on  which  this  suit  is  based,  L.  M.  Crothers 
made  no  defense.    He  says  he  knew  not  the  contents  of  the 
complaint  in  that  case,  and  he  says  and  proves  that  he  waa 
advised  by  counsel  not  to  defend,  because  the  stock  was  of 
very  little  value,  not  worth  the  cost  of  attendance  in  defense! 
of  the  suit,  and  might  call  upon  him,  if  he  were  owner,  to 
contribute  as  a  stockholder  to  pay  debts  of  the  concern. 

I  think  the  Circuit  Court  was  bound  on  the  evidence  to  de- 
cide the  case  as  it  did,  and  find  the  transfer  genuine.     This 
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being  so,  we  have  nothing  to  do  with  the  justice  of  the  mat- 
ter, as  betw  een  the  father  and  L.  M.  Crothersi  and  the  other 
children ;  but  some  good  reasons  appear.  L.  M.  Crothers 
owned  a  farm,  and  his  brother  W.  B.  Crothers  .importuned 
him  to  sell  it,  but  L.  M.  Crothers  objected  to  doing  so,  v.hen 
his  father,  at  the  instance  of  William  B.  Crothers,  advised 
him  to  do  so,  and  he  did  so  against  his  will,  and  bought  from 
his  father  with  its  proceeds  stock  in  a  Pittsburg  bank,  which 
broke,  and  left  the  stock  a  dead  loss  to  L.  M.  Crother.s,  while 
the  very  fann  he  had  unfortunately  sold  developed  into  an 
oil  field  (from  which  William  B.  reaped  large  returns)  which 
but  for  his  sale  L.  M.  Crothers  would  have  realized;  and  the 
old  man,  long  before  his  death  and  the  transfer  of  the  Wheel 
ing  bank  stock,  declared  he  intended  to  make  up  this  loss  in 
some  measure  to  the  unfortunate  son,  and  he  cai'ried  out  this 
settled  purpose  by  the  transfer  of  the  stock  in  question. 
Moreover,  when  L.  M.  Crothers  sold  his  farm,  he  moved  upon 
a  farm  belonging  to  his  father  close  by  the  home  in  which  his 
aged  father  and  mother  and  maiden  sister  lived,  and  worked 
it  for  their  support,  while  all  the  others  of  his  seven  children 
went  off  to  themselves.  L.  M.  Crothers  is  a  man  fifty  two 
years  old,  and  for  a  number  of  years  worked  the  farm  and 
supported  his  father,  mother  and  sister,  and  his  father  de- 
clared his  kindness  to  him  and  his  own  obligation  for  it.  So 
we  see  good  reason  for  the  transfer,  which  I  mention  as  not 
only  going  to  repel  undue  infiuence,  false  representation,  and 
imbecility,  but  to  negative  what  I  think  is  the  only  matter  of 
importance  under  the  evidence;  that  is,  the  imputation  of 
forgery  of  the  transfer.  The  evidence  is  substantially  on  one 
side,  that  of  the  defendants.  That  being  so,  of  course,  we 
can  not  reverse.  Tlie  burden  to  establish  the  basis  on  which 
the  plaintiffs  predicate  their  case,  lying  on  them,  they  must 
establish  it  by  full  proof,  not  to  say  proof  beyond  reasonable 
doubt  I  agree  with  what,  from  an  opinion  of  Judge  Paul! 
in  the  case,  seems  to  have  been  his  view,  that  it  is  not  a  casei 
of  conflicting  evidence,  and  therefore  it  seems  hardly  neces- 
sary to  say  that,  if  we  treat  it  as  a  case  of  conflicting  evi- 
dence, the  opinion  of  the  Circuit  Court  must  stand.  Bartlett 
V.  Cleavinger,  35  "W.  Va.  719  (14  S.  E.  Rep.  273) ;  Prichard  v. 
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Eva^is,  31 W.  Va.  141  ^5  B.  E.  Rep.  461).  Even  if  we  regarded 
the  conclusions  to  be  derived  from  the  evidence  doubtful,  an 
we  do  not,  we  could  not  reverse  the  court  below.  Reger  \. 
O'Neal,  33  W.  Va,  164  (10  S.  E.  Rep.  375).  We  must  see  that 
the  court  below  erred  plainly  in  weighing  and  deciding  on  the 

evidence. 

As  said  above,  the  evidence  of  Lizzie  Crothers  and  Mrs. 
Dorance  makes  it  clear,  if  we  believe  them,  that  the  transfer 
is  not  a  forgery.  But  it  is  urged  that  they  are  incompetent 
as  witnesses.  They  are  not  incompetent  to  give  the  evidence 
they  gave  at  common  law,  as  they  are  neither  parties  nor  in- 
terested, because  they  give  evidence  to  support  the  transfer, 
which  takes  the  property  away  from  distribution,  in  which 
they  should  share,  and  forever  excludes  them  from  any 
share  in  it.  It  is  well  settled  that  where  a  witness  testifies 
against  his  interest,  the  rule  that  interest  disqualifies  does 
not  apply.  1  Greenl.  Ev.  §  410.  So  the  common  law  does  not 
debar  these  witnesses.  Then  does  the  statute,  section  23 
chapter  130,  Code?  It  does  not.  Its  object  was  to  widen, 
not  to  narrow,  the  competency  of  witnesses — to  make  those 
competent  not  competent  before,  and  not  to  create  or  enact 
incompetency.  Xt  is  often  important  to  remember  this  in 
construing  this  statute  so  radically  innovating  on  the  law  of 
evidence.  Oilmer  v.  Baker,  24  W.  Va.  84;  Page  v.  Whidden, 
59  N.  H.  507.  Its  first  clause  is  a  revolution  and  reversal  of 
the  common-law  rule  excluding. a  witness  because  a  party  to 
the  suit  or  interested  in  its  event.  It  makes  persons,  so  far 
as  their  being  parties  or  interested  would  exclude  them,  com- 
petent But  the  second  clause  contains  exceptions  to  this 
sweeping  declaration  of  competency,  because  it  declares  that 
no  party  to  a  suit,  or  any  one  interested  in  its  event,  or  any 
person  from,  through  or  under  whom  such  party  or  interest- 
ed pwson  derives  any  interest  by  assignment  or  otherwise, 
shall  be  examined,  in  regard  to  any  personal  transaction  or 
communication  between  such  person  and  a  person  deceased, 
insane,  or  lunatic,  against  the  executor,  administrator,  heir, 
distributee,  assignee,  legatee,  devisee  or  survivor  of  one  de- 
ceased, or  the  assignee  or  committee  of  an  insane  person. 
This  exception  originates  no  new  incompetency,    but    only 
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continues,  in  certain  cases,  the  old  incompetency  <rf  the 
common  law ;  takes  them  out  of  the  general  enactments 
of  the  first  clause  of  section  twenty  three.  Opinion  in 
Kilgore's  Adm'r  v.  Hanley,  2f7  W.  Va.  455. 

Where  the  statute  is  a  mere  proviso  or  saving  clause  in  the 
act  abolishing  the  common-law  disqualification  of  interest, 
it  does  not  make  incompetent  such  testimony  as  would  be 
competent  at  common-law.  Abb.  Tr.  Ev.  61.  Ro,  these  two 
female  witnesses,  being  competent  by  common  law,  are  not 
made  incompetent  by  the  statute.  In  Robinson  v.  Robinson, 
20  S.  C.  567,  573,  this  view  of  such  a  statute  is  held,  and  that 
case  is  otherwise  apposite  in  this  case,  as  it  holds  that,  in  an 
Action  bv  an  administrator  to  settle  an  estate,  two  distribu- 
tees  may  prove  the  execution  of  a  note  by  the  deivased,  with 
them  as  sureties,  because  testifying  against  their  interest. 

The  following  theory  is  relied  upon  by  counsel  as  a  reason 
for  rejecting  the  evidence  of  Lizzie  Crothers  and  Mrs.  Dor- 
rance:  A  month  before  the  transfer  of  bank  stock,  Samuel  J. 
Crothers  conveyed  to  L.  M .  Crothers  a  farm  for  the  consider- 
a.tion  of  fifteen  thousand  dollars,  and  the  purchaser  executed 
to  Lizzie  Crothers  a  note  for  ten  thousand  dollars,  and  to  Mrs. 
Dorrance  one  for  five  thousand  dollars,  making  up  the  fifteen 
thousand  dollars.  Those  notes  were  gifts  by  the  father  to 
his  daughters,  and  it  is  urged  that  this  and  the  bank  stock 
transfer  are  one  common  transaction,  though  a  month  apart, 
by  which  L.  M.  Crothers,  Lizzie  Crothers  and  Mrs.  Dorrance 
stripped  their  old  father  of  substantially  all  his  remaining 
-estate,  to  the  injury  of  the  remaining  four  children,  and  that 
we  ought  to  treat  both  as  one  transaction,  and  thus  make  Liz- 
zie (^'Others  and  Mrs.  Dorrance  interested  to  sustain  the 
transfer  of  bank  stock,  and  thus  exclude  them  as  witnesses. 
For  argument,  say  that  they  feel  an  interest  in  repelling  the 
charge  made  in  common  against  the  deed  from  the  father  to 
his  son  L.  M.  Crothers,  the  gift  of  said  purchase  money  to  the 
-daughters,  and  the  transfer  of  the  bank  stock  to  L.  M.  Croth- 
ers; that  the  old  man  was  imbecile,  subjected  to  undue  influ- 
ence and  misrepresentation — still  the  interest  thev  feel  is 
only  a  feeling,  a  bias  going  to  their  credit,  and  that  interest, 
viewed  in  the  strongest  light,  is  only  an  interest  in  the  ques- 


176  Crothers'  Adm'r  v.  Crothers. 

tion  involved  in  this  suit,  for  tliey  have  no  legal  interest  m 
its  event  The  decision  in  this  suit  could  not  be  given  in  evi- 
dence against  them  or  for  them,  in  a  suit  involving  their  right 
to  the  notes.  They  get  or  lose  nothing  under  said  transfer. 
To  exclude  the  witness,  he  must  have  an  interest  to  be  affect- 
ed by  the  result  of  the  suit  by  force  of  the  adjudication,  and 
though  he  may  feel  a  bias  in  the  strngghi,  and  may  even  be 
interested  in  the  question  litigated,  and  may  have  to  litigate 
the  same  question  in  future  litigation  of  his  own,  that  does 
not  exclude  him.  Gilmer  v.  Baker,  24  \V.  Va.  72:  ^f asters  v. 
Tamer,  5  Gratt  168;  Clements  v.  Kyles,  13  Gratt.  477;  I 
Greenl.  Ev.  §  389.  The  interest  to  exclude,  must  be  not  only 
in  the  result  of  the  suit,  but  must  be  a  present,  certain,  vested 
interest,  not  an  interest  uncertain,  or  contingent,  though  it 
matters  not  how  small  the  interest  may  be.  1  Greeni.  Ev.  §§ 
390,  391. 

To  exclude  a  witness,  he  must  be  interested  in  favor  of  the 
party  calling  him.  Shns  v.  Gitan,  2  Blackf.  461;  Kennedy  v. 
Barnetty  1  Bibb,  154.  What  benefit  can  flow  to  these  wit- 
nesses from  L.  M.  Crother^s  success?  So  far  as  actual  inter- 
est, in  a  legal  point  of  view  is  concerned,  it  is  against  him. 

As  pertinent,  not  to  the  point  of  competency,  but  to  the 
grounds  for  the  charge  of  undue  influence  and  confederation 
of  these  three  parties,  and  going  to  repel  them,  I  will  add 
that  the  gift  to  Lizzie  was  because  she  was  a  maiden  lady  for- 
ty six  years  of  age,  broken  in  health  and  helpless,  and  had 
spent  many  years  living  with  and  caring  for  her  aged  father 
and  mother.  All  the  other  children,  except  Mrs.  Dorrance, 
who  waa  poor,  wi&re  well  situated  in  the  world  and  inde- 
pendent. Why  should  she  not  be  provided  for?  The  provi- 
sion for  her  came,  not  from  undue  influence,  fraud  and  cor- 
ruption, but  from  the  strongest  emotions  of  the  father's  heart 
to  provide  for  the  woeful  years  of  his  daughter,  when  both 
father  and  mother  would  be  gone.  The  old  man's  heart  was 
beating  faintly  under  the  weight  of  years  and  disease,  but 
its  pulsations  were  strong  to  shield  a  dependent  daughter 
from  the  chills  of  biting  poverty  Cold  would  have  been  his 
heart  had  he  departed  without  doing  this  high  duty!  In  this 
act  a  judge  can  not  see  fraud  and  vice,  but  noble  action. 
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H  it  do  Bome  prejudice  to  other  children  in  paltry  dollarg,  so 
it  be  the  old  man's  free  act,  a  court  can  not  criticise  it  on  that 
score.      He  can  make  an  unjust  disposition  if  he  choose. 
Martin  v.  Thayer,  37  W.  Va.  38  (16  S.  E.  Eep.  489). 
Decree  affirmed. 


CHARLESTON. 

Ford  et  al.  v.  Friedman  et  aL 

Submitted  January  11,  1895— Decided  February  2,  1895. 

Waiver  of  Breach  of  Contract— Implied  Assent. 

Where  goods  are  shipped  by  the  seller  to  one  who  had  given  an 
order  for  them,  but  they  are  shipped  so  late  that  the  buyer  is  not 
bound  under  the  contract  to  accept  them,  and  he  writes  to  the 
seller  that  it  is  too  late  to  accept  them,  and  that  he  will  be  com- 
pelled to  return  them,  and  the  seller  replies  by  mail,  recognizing 
the  buyer's  right  to  reject  and  return  the  goods,  but  asking  him 
to  accept  them,  and  saying  if  he  will  do  so,  that  he  will  give  the 
buyer  an  extra  credit  on  the  same  for  thirty  days,  and  the  buyer 
does  not  in  any  way  reply  to  such  offer  within  a  reaaonafble  time, 
and  does  not  reship  nor  in  any  way  attempt  to  return  the  goods 
to  the  seller,  the  buyer  will  be  presumed  to  have  assented  to  the 
seller's  offer,  and  to  have  accepted  the  goods,  and  will  be  liable 
therefor  as  purchaser. 

ToMLiNSON  &  Wiley  for  plaintififs  in  error,  cited  3  B.  &  P. 
582 ;  47  N.  Y.  36 ;  3  Am.  Bep.  177 ;  Ben j.  Sa.  246-271 ;  18  W.  Va, 
771;  35  W.  Va.  337;  39  Conn.  31. 

John  E.  Bbller  for  defendants  in  error,  cited  35  W.  Va. 
337;  21  Enc.  of  Lew  p.  534  and  notes;  24  W.  Va.  747;  8  W.  Va. 
675;  26  W.  Va.  345;  2  L.  R.  Ex.  193;  Beav.  502;  40  Fed.  Rep. 
525;  26  Mich.  452;  27  Minn.  208;  21  Enc.  of  Law  p.  539. 

J.  S.  Spencer  for  d^^adants  in  error,  cited  21  Enc.  of  Law, 
p.  531,  535,  539;  26  Mich.  452;  27  Minn.  208;  63  111.  288;  115 
Mass.  159;  Schouler  on  Pers.  Prop.  §  388;  VZ  .\Ilen  (Miss.) 
522;  17  Wis.  44;  Benj.  Sa.  (6  Am.  Ed.)  §  503;  2  Barb.  (N.  Y.) 
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37;  119  111.  379;  144  Mass.  100;  121  U.  B.  255;  103  Mass.  327; 
42  Mich.  296 ;  55  N.  J.  L.  320 ;  18  W.  Va.  771 ;  35  W.  Va.  337. 

Holt,  President: 

The  plaintiffs,  C.  P.  Ford  &  Co.,  of  Rochester,  N.  Y.,  sued 
defendants,  J.  Friedman  &  Co.,  general  retail  merchants  of 
Point  Pleasant,  W.  Va.,  before  a  justice,  for  a  part  of  a  bill 
of  shoes  sent  on  order,  and  on  the  19th  day  of  October,  1893, 
obtained  a  judgment  for  one  hundred  and  sixty  nine  dollars 
and  ten  cents,  with  interest  from  that  date. 

Defendants  appealed  to  the  Circuit  Court  of  Mason  county, 
and,  neither  party  requiring  a  jury,  the  whole  matter  of  law 
and  fact  was  submitted  to  the  court;  and  the  Circuit  Court, 
having  heard  all  the  evidence,  was  of  opinion  that  plaintiffs 
were  not  entitled  to  recover,  whereupon  the  plaintiffs  moved 
the  court  to  set  aside  the  findings  and  grant  them  a  new 
trial ;  but  the  court,  on  the  30th  day  of  November,  1893,  over- 
ruled the  motion,  and  gave  judgment  for  defendants,  to 
which  ruling  the  plaintiffs  excepted,  and  brought  the  case 
here  by  writ  of  error. 

The  bill  of  exceptions  sets  out  all  the  evidence,  from  which 
the  undisputed  facts  are  as  follows:  Some  time  in  December, 
1892,  Mr.  Marshall,  a  salesman  of  plaintiffs,  came  to  di»feud- 
ants'  place  of  business  in  Point  Pleasant,  and  took  from  them 
an  order  for  about  one  thousand  dollars  worth  of  shoesforthe 
fepring  trade  of  1893.  Defendants,  being  then  too  busy  to 
make  out  a  list  of  quantities  and  sizes,  agreed  to  send  by  mail 
the  quantities  and  sizes  wanted  on  the  order.  On  the  13th 
day  of  January,  1893,  plaintiffs  wrote  to  defendants  as  fol- 
lows :  "Our  salesman  Mr.  Marshall  sent  us  a  mem.  order  from 
you,  stating  that  you  would  send  for  what  goods  you  would 
require  for  spring  shipment  later.  As  we  have  such  a  large 
number  of  orders  to  make  for  spring,  we  would  be  pleased  to 
have  yours  as  early  as  possible,  to  give  us  plenty  of  time  to 
make  and  ship  to  you  without  delay."  On  the  24th  day  of 
January,  1893,  defendants  wrote  to  plaintiffs,  giving  quanti- 
ties and  sizes  wanted  on  their  order.  By  letter  of  27th  Jan- 
uary, 1S93,  plaintiffs  acknowledged  the  receipt  thereof,  and 
say:  **As  reqmsted,  we  will  make  and  ship  these  goods  at 
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once."  On  the  3d  day  of  March,  1893,  plaintiffs  made  ship- 
tnent  of  part  of  the  goods  ordered,  amounting  in  value  to 
fiix  hundred  and  ninety  four  dollai^s  and  thirty  eight  cents. 
These  came  to  hand,  and  were  accepted  by  defendants,  about 
the  6th  day  of  March,  1893.  Defendants,  after  opening  the 
^oods,  and  finding  those  they  most  needed  not  among  them, 
wrote  to  plaintiffs  that  they  need  not  send  the  rest.  Some 
time  after  that,  but  before  the  8th  of  April,  x)laintiffs'  sales- 
man Mr.  Marshall  was  again  at  Point  Pleasant,  soliciting 
from  defendants  another  order.  They  told  Mr.  Marshall 
that  they  had  not  yet  received  all  the  goods  of  their  first  pur- 
chase; that  it  was  then  too  late,  and  they  did  not  want  them, 
Mr.  Marshall  told  defendants,  if  they  came,  not  to  accept 
them,  but  to  ship  them  back. 

On  the  8th  day  of  April,  1893,  plaintiffs  made  another  ship- 
ment on  the  original  order,  amounting  to  one  hundred  and 
sixty  two  dollars  and  thirty  cents.  Leaving  out  of  view  the 
sending  by  express,  on  the  29th  day  of  April,  one  pair  of 
shoes,  charged  at  three  dollars  and  twenty  five  cents,  these 
are  the  goods  in  controversy.  This  shipment  of  one  hundred 
and  sixty  two  dollars  and  thirty  cents  was,  in  some  way  not 
explained,  delayed  on  the  railroad,  not  reaching  Point  Pleas- 
ant until  the  22d  day  of  April.  The  invoice,  however,  had 
reached  defendants  by  mail,  and  they  had  made  frequent  in- 
quiry at  the  depot  for  the  goods.  On  the  18th  day  of  April 
plaintiffs  shipped  to  defendants  another  part  of  the  original 
order,  this  amounting  to  forty  four  dollars.  On  the  20th  day 
of  April,  1893,  defendants  wrote  to  plaintiffs  saying,  in  post- 
script, that  they  would  be  compelled  to  return  their  last  in- 
voice, meaning  the  one  of  one\  hundred  and  sixty  two  dollars 
and  thirty  cents,  as  it  was  too  late  to  be  getting  them  then. 
This  letter  is  as  follows: 

"Point  Pleasant,  W.  Va.,  April  20, 1892. 
''Messrs.  C.  P.  Ford  &  Co.,  Rochester,  N.  Y. 

"Gents: 

"We  send  you  inclosed  check  for  six  hundred  and  ninety 
four  dollars  and  thirty  eight  cents,  per  our  account  in  full, 
less  five  per  cent,  and  45  ex.  Please  acknowledge  receipt, 
and  oblige,  yours,  truly,  J.  Friedman  &  Co. 
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"P.  S.  Gents:  We  will  be  compelled  to  return  your  la^t  in- 
voice,  as  it  is  too  late  to  be  getting  them  in  now.'* 

On  the  22d  day  of  April,  1893,  the  shipment  amounting  to 
one  hundred  and  sixty  two  dollars  and  thirty  cents  reached 
the  depot  at  Point  Pleasant,  and  on  the  same  day  or  early  the 
next  morning,  the  drayman  brought  them  to  the  store  of  de- 
fendants, saying,  "There  are  the  two  boxes  of  goods  or  of 
slippers  that  you  have  been  looking  for  so  long."  Defend- 
ants told  him  that  they  did  not  want  them,  and  he  took  them 
back  to  the  depot.  When  the  shipment  of  l.^lU  of  A])rn 
came  to  hand  does  not  appear,  but  we  may  infer  about  the 
same  time.  These  goods  of  18th  of  April  were  accepted,  and 
some  time  after  paid  for.  On  the  24th  day  of  April,  1893,. 
plaintiffs  received  defendant's  letter  of  20th  of  April,  and  at 
once  replied  by  letter  of  April  24,  recognizing  defendants* 
right  to  return  the  goods,  as  they  had  said  they  would  do,  but 
asking  them  to  keep  the  shipment,  and  they  would  give  de- 
fendants an  extra  dating  on  the  same  thirty  days.  This  let- 
ter is  as  follows: 

"(Dictated.) 

"Rochester,  N.  Y.,  April  24th,  189.^ 
"J.  Friedman  &  Co.,  Point  Pleasant,  W.  Va. 

"Gentlemen : — 

"Inclosed  find  herewith  a  receipt  for  your  remittance  of  the 
20th  inst  We  notice  that  you  say  in  your  letter  of  remit- 
tance that  you  will  be  compelled  to  return  goods  to  our  last 
invoice  on  account  of  its  being  too  late  to  receive  now. 

"We  regret  exceedingly  that  you  should  be  compelled  to  do 
so.  We  have  been  doing  our  best  with  all  our  customers 
this  season  to  get  their  goods  through  on  time  as  nearly  a» 
possible.  Owing  to  the  new  lasts  and  patterns  this  HeasoM 
which  we  have  had  to  get  out,  with  large  numbers  of  order* 
received,  it  has  been  impossible  for  us  to  get  out  the  patterns^ 
and  do  any  better  than  we  have  for  our  customers.  We  ask 
you,  with  this  explanation,  to  be  lenient  with  us;  and  if  you 
will  keep  these  goods  on  your  last  shipment,  we  will  give  you 
an  extra  dating  on  the  same  of  thirty  days.  We  do  not  carry 
any  goods  in  stock;  and  have  no  way  of  disposing  of  good» 
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except  at  considerable  loss.    Awaiting:  the  favor  of  }  our  re- 
ply, we  remain,  yours,  truly, 

^*C.  r.  Ford  &  Co." 

This  shipment  of  8th  of  April  ol'  one  hmulred  and  sixty  two 

.dollars  and  thirty  cents  was  never  reconsigned  or  sent  back 

to  plaintiffs,  but  was  left  in  the  depot,  where  it  still  was  on 

the  nineteenth  day  of  October,  1893,  when  this  suit  was 

instituted.     On  the  11th  day  of  May,  1803.  C.  M.  Whittier, 

depot  agent,  wrote  to  defendants  about  this  lot  of  goods  and 

two  others,  as  follows: 

"Mav  11th,  1893. 

^'J.  Friedman  &  Co.,  City: 

"Gentlemen : — 

**We  are  holding  three  different  lots  of  good??  refused  by  you 
on  account  of  coming  in  late,  and  in  the  future  will  have  to 
refuse  same  back  after  leaving  freight  house,  except  you  take 
tip  in  the  regular  way  the  expense  bill,  re-mark  and  recon- 
«ign  in  the  regular  way  to  be  returned,  when  we  will  advance 
the  charges  if  guaranteed.  We  take  this  action  in  order  to 
avoid  holding  goods  in  our  freight  house  so  long  for  disposi- 
tion, as  we  have  no  authority  to  return  to  consignor  without 
a  regular  course  we  have  to  follow  in  cases  of  this  kind, 
which  compels  us  to  carry  shipments  two  or  three  weeks,  or 
two  or  three  months,  and  sometimes  longer.  Hoping  you 
will  not  consider  this  notice  too  stringent,  and  see  the  posi* 
tion  we  are  placed  in,  I  am,  as  ever,  your  obedient  servant. 

"Resp't  yours, 
"Signed.  "C.  M.  WTiittier,  A^'enl." 

Defendants  returned  to  plaintiffs  their  statement  of  June 

15th,  with  remark  that  plaintiffs'  invoices  of  8th  of  April  and 

29th  of  April  (one  pair  of  shoes,  three  dollars  and  twenty 

five  cents)  had  been  returned  to  them.    Oa.the  21st  day  of 

June,  1893,  plaintiffs  sent  defendants  the  following  letter: 

"(Dictated.) 

"June  21,  1893. 
'^Messrs.  J.  Friedman  &  Co., 

"Point  Pleasant,  W.  Va, 

"Gentlemen : — 

'*We  have  just  received  from  you  our  statement  of  June 
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15th,  returned  with  remark  that  our  invoices  of  April  8tb 
and  29th  had  been  returned  to  us.  We  find  in  looking  up  the 
correspondence  that  you  wrote  to  us  April  20th  that  you 
would  be  compelled  to  return  our  last  invoice  to  us,  as  it  wa& 
too  late  for  them,  and  we  replied  on  April  24th,  asking  you 
to  keep  the  goods  on  your  last  shipment,  and  that  we  would 
give  you  an  extra  dating  on  them  of  thirty  days'  time.  We 
heard  nothing  from  you  in  regard  to  this  matter  until  you  re- 
turned ofur  statement  of  May  25th,with  remarks  that  invoices 
of  April  8th  and  29th  had  been  returned  to  us,  and  that  you 
would  send  a  ti^acer  after  them.  We  have  never  received 
the  shoes  from  you,  and  the  above  is  all  the  correspondence 
we  have  ever  received  from  yon  in  regard  to  the  same.  Of 
course,  we  can  not  credit  the  goods  to  your  account  until  they 
have  been  delivered  to  us.  If  you  will  have  the  kindness  ta 
have  tracer  sent  and  find  where  the  goods  ai'e  shipped  to^ 
and  also  send  us  bill  of.  lading  of  the  shipment-,  we  will  en- 
deavor on  our  part,  from  this  end,  to  keep  trace  where  the 
goods  were  sent  They  may  have  been  returned  through 
mistake  to  some  other  firm  in  this  city  or  some  other  city. 
Hoping  this  explanation  will  be  satisfactory,  and  awaiting 
the  favor  of  your  reply,  we  remain,  verv  trulv  vours, 

"C.  p.  Ford  &  Co." 

To  which  the  defendants  sent  the  following  reply,  of  June 
24,1893: 
"C.  P.  Ford  &  Co.— Gents: 

"Yours  to  hand,  and  will  state  that  we  have  alreadv  sent 
another  tracer  after  the  goods  returned  to  yon,  which  you 
claim  you  have  not  received,  as  per  request. 

^^Yours,  truly, 

^M.  F.  &  Co. 
"Point  Pleasant,  W.  Va.,  June  24th,  'dlV 
On  24th  July,  1898,  defendants  sent  to  the  plaintiffs  the 
following  letter: 

"Point  Pleasant,  W.  Vsu,  July  24, 1893. 
"Messrs.  C.  P.  Ford  &  Co.,  Rochester, 
"Gentlemen : 

"In  reply,  your  statement  20th  inst,  in  which  you  request  to 
make  out  a  bill  against  the  R  R.  Co.  for  your  bill  April  8th 
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and  29th,  will  say  the  position  we  are  in,  exactly  as  we  wrote 
you  20th  April,  that  the  goods  came  too  late  for  us,  and  we 
never  expected  same,  and  told  the  agent  here  to  return  same. 
We  to-day  went  to  the  Ohio  R.  R.  office,  and  told  them  to  send 
tracer  after  those  goods,  and  the  reply  we  have  received  that 
the  goods  is  still  here  at  the  depot.  So  you  can  order  the 
goods  back  from  the  R.  R.  Co.,  or  you  can  let  us  know  and 
we  shall  attend  to  it  for  you. 

'* Yours,  truly,  J.  Friedman  &  Co. 

To  this  letter  plaintiffs  replied,  on  1st  of  August,  1893,  as 
follows: 

*'(I>ictated.) 

"Rochester,  N.  Y.,  Aug.  1st,  1893. 
'^Messrs.  J.  Friedman  &  Co., 

"Point  Pleasant,  W.  Va., 
"Gentlemen : — 

"Your  letter  of  July  24th  was  received  during  the  writer's 
absence  from  home.     We  need  hardly  say  that  we  were 
greatly  surprised  to  receive  a:  letter  from  you  at  this  late 
day  to  the  effect  that  bill  of  goods  shipped  to  you  April  8th 
were  still  at  the  depot  in  your  place,  and  that,  if  we  wished 
you  to  do  so,  you  would  have  the  goods  ordered  back.    To 
write  such  a  letter  after  having  written  to  us  several  times 
that  you  had  sent  tracer  to  show  delivery  of  the  goods  in 
Rochester  is  certainly  contrary  to  the  letters  previously  re- 
ceived from  you.    To  repeat  what  we  have  already  written 
you  in  our  letter  of  June  21st,  you  advised  us  on  April  20th 
thatyou  would  be  compelled  to  return  the  goods  in  our  last  in- 
voice.    We  wrote  you  on  April  24th,  asking  you  to  keep  the 
goods  and  that  we  would  give  you  an  extra  dating  of  thirty 
days  on  last  shipment.  We  heard  nothing  from  you  until  you 
returned  our  statement  of  May  25th,  with  remarks  that  in- 
voices  of  April  8th  and  29th  had  been  returaed  to  us,  and 
that  you  would  send  tracer  after  them.    We  wrote  you  in  re- 
ply to  that  letter  that  we  had  never  received  the  shoes  from 
you;  in  regard  to  the  matter  that  we,  of  course,  could  not 
credit  the  goods  to  your  account  until  they  had  been  deliv- 
ered to  us;  asked  you  to  have  the  kindness  to  send  ti-acer  to 
find  where  the  goods  were  shipped  to,  and  to  send  us  a  bill 
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of  lading  of  the  shipment,  and  that  we  would  endeavor  on  our 
part,  from  this  end,  to  help  trace  where  the  goods  were  sent, 
thinking  thej'  might  have  been  returned  through  mistake  to 
some  other  firm  in  this  city.  In  reply  to  that,  you  wrote  us 
on  June  24th,  stating:  *  Yours  to  hand,  and  w^e  have  already 
sent  another  tracer  after  the  goods  returned  to  you,  which 
you  claim  you  have  not  received,  as  per  your  request.'  Not 
hearing  anything  further  from  you,  on  July  20th  we  notified 
you  that  it  being  too  late  in  the  season  to  dispose  of  these 
goods  to  any  other  parties  except  at  a  large  loss,  and  as  you 
had  been  unable  to  trace  these  goods  and  sbow  delivery  to  u«, 
we  must  ask  you  to  collect  the  amount  from  the  railroad 
company.  Notwithstanding  your  letter  of  July  24th,  this  is 
the  way  the  matter  now  stands,  and  we  must  hold  you  re- 
sponsible for  goods  shipped  to  you  on  April  8th  and  29tlL 
From  what  we  have  written  vou  cannot  sav,  nor  would  anv 
one  else  say,  but  what  we  have  done  wbat  is  right  in  taking 
this  position.  When  you  first  informed  us  that  the  goods 
arrived  too  late,  we  advised  you  that  we  would  give  you 
thiry  days'  extra  time.  You  did  not  reply  for  more  than  one 
month.  You  then  wrote  us  that  you  had  returned  the  goods. 
We  wrote  you  within  three  days  for  you  to  send  a  tracer. 
We  hold  several  communications  from  you  since  that  time, 
saying  that  you  have  sent  a  tracer  to  show  the  goods  had 
been  returned  to  us.  As  we  expect  to  do  w-hat  is  right  by 
our  customers,  we  certainly  shall  hold  them  to  giving  us  the 
same  kind  of  treatment.  \S'e  conld  not  accept  the  goods  if 
they  were  returned  to  us  at  this  time,  either  bv  vou  or  the 
railroad  company,  as  we  are  in  no  way  to  blame  in  the  mat- 
ter, and  have  abundant  evidence  to  prove  the  same. 

"Very  respectfully  yours, 

"C.  P.  Ford  &  Co." 
-  The  one  pair  of  shoes  sent  by  express  on  the  29th  day  of 
April,  in  completion  of  tbe  order,  we  may  infer,  defendants 
say  were  returned  by  mail ;  but  they  never  came  to  the  hands 
of  those  who  had  sent  them.  Other  letters  passed  that  ;ire 
in  the  record,  but  they  bring  out  no  new  facts,  and  throw  no 
light  upon  the  points  in  controversy,  which  are  purely  legal. 
Counsel  for  plaintifl^s,  C.  P.  Ford  &  Co.,  in  the  presentation 
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land  argument  of  their  case,  make  three  points :    First,  That 
upon  the  delivery  of  the  goods  to  the  common  carrier,  they 
beoiune  the  proi)erty  of  defendants,  J.  Friedman  &  Co.,  and 
weiv  beyond  the  rcmtrol  of  plaintiffs,  except  as  to  right  of 
i^toppage  in  transitu  ,  which  right  exists  only  when  the  con- 
signee is  insolvent.     To  weed  out  the  irrelevant  as  we  go,  no 
such  right  of  8topi>age  exists  or  is  claimed  in  this  case. 
^pcond.  Defendants  are  liable  because  they  failed  to  return 
^he  goods  within  a  reasonable  time.     Third,  Defendants  did 
not  notify  the  plaintiffs  within  a  reasonable  time  of  their  re- 
fusal to  accept  and  pay  for  the  goods. 

For  the  purposes  of  this  case,  to  avoid  repetition  and  pro- 
mote clearness  of  meaning,  the  term  "delivery"  will  be  used 
in  the  sense  of  transfer  of  possession ;  the  term  "I'eceive,"  in 
^he  sense  of  receiving  the  possession;  and  the  term  "accept," 
in  the  sense  of  receiving  the  possession  with  the  intention  of 
retaining  the  goods,  in  performance  of  the  contract  of  sale. 
Bee  Tied.  Sales,  §§  114, 115. 

A  delivery  to  the  common  carrier  for  transportation  to 
the  purchaser  is  a  delivery  to  the  purchaser,  unless  a  con- 
trary intent  appears.  The  carrier  receives  as  the  agent  of 
the  purchaser.  But  the  proposition  cuts  no  figure  in  this 
^case,  for  the  following  reasons:  First,  The  goods  were  by  the 
<contract  of  sale  to  be  sent  as  one  assignment  as  a  whole,  at 
•one  and  the  same  time,  and  not  by  installments.  Second, 
They  were  to  be  made  and  shipped  at  once,  "for  the  spring 
trade."  The  term  "at  once"  is  not  to  be  taken  literally,  for 
that  would  be  unreasonable,  seeing  that  the  goods  had  to  be 
manufactured  before  they  could  be  sent;  but  the  term  indi- 
iites  that  a  prompt  making  and  sending  of  the  shoes  was  ex« 
pected  on  the  i>art  of  the  buyer,  and  promised  on  the  part  of 
the  maker  and  seller.  One  of  the  defendants,  examined  as 
a  witness,  says:  "The  custom  was  that  in  such  cases  yo^ 
ivould  get  the  shoes  within  two  or  three  weeks-"  Evidence 
10  admissible  to  show  what  the  parties  thought  about  the 
time  of  performance.  See  Tied.  Sales,  §  100.  What  is  a  rea- 
sonable time  in  such  a  case  depends  upon  the  facts  of  the 
particular  case,  and,  as  they  were  ordered  for  the  spring 
trade,  plaintiffs  were  bound  by  their  contract  to  make  and 


186  Ford  o.  Friedman. 

ship  them  at  least  as  early  as  the  opening  of  spiing — ^that  is 
to  say,  about  the  1st  of  March;  certainly  not  later  than  the 
6th  day  of  March,  the  date  of  receiving  the  first  consign- 
ment   Instead  of  sending  the  full  order  at  that  time,  plain- 
tiffs undertook  to  send  them  by  installments;  and,  instead 
of  sending  them  at  once,  deferred  shipping  the  goods  in  con- 
troversy until  the  8th  of  April ;  and  by  some  delay,  not  ex- 
plained, they  did  not  reach  their  destination  until  the  22d 
day  of  April,  when  spring  was  then  almost  tw^o-thirds  gone. 
But  we  need  not  pursue  further  this  branch  of  the  case,  for 
plaintiffs,  after  having  received  defendants'  letter  of  20th 
April,  in  which  they  say  they  will  be  compelled  to  return 
this  last  invoice,  wrote  in  reply  their  letter  of  24th  of  April, 
in  which  they  recognize  defendants'  right  to  return  these 
goods  on  account  of  their  being  sent  and  received  too  late  to 
be  accepted,  and  in  the  same  letter  offer  to  give  defendants 
an  additional  credit  of  thirty  days  if  they  will  keep  the 
goods.    Now  came  the  time  of  the  defendants  to  speak  and 
to  act.    Goods  had  been  sent  to  them  on  their  order,  which 
came  to  hand  out  of  season,  too  late,  and  they  notified  the 
seller  and  consignor  that  tliey  would  be  compelled  to  return 
them.    The  consignor  says  in  reply:  **We  concede  your  right 
to  return  the  goods,  but  regret  exceedingly  that  you  feel 
compelled  to  do  so.    We  have  been  doing  our  best  to  get  the 
goods  of  our  customers  through  on  time,  as  nearly  on  time 
as  possible.    Owing  to  the  new  lasts  and  patterns  this  sea- 
son which  we  have  had  to  get  out,  with  the  large  number  of 
orders  received,  it  has  been  impossible  for  us  to  get  out  the 
patterns  and  do  any  better  than  we  have  for  our  customers. 
We  ask  you,  with  this  explanation,  to  be  lenient  with  us, 
and,  if  you  will  keep  these  goods,  we  will  give  you  an  extra 
dating  on  the  same  of  thirty  days.     We  do  not  carry  any 
goods  in  stock,  and  have  no  way  of  disposing  of  them  except 
at  a  considerable  loss."    Did  the  di-f  ndants  retur.-i   !he 
goods  as  they  said  they  woold  be  compelled  to  do,  reconsign 
and  reship  them?    Or  did  they,  within  a  reasonable  time, 
notify  the  consignor  that  they  would  not  accede  to  his  last 
proposal  to  keep  the  goods?    They  knew  the  goods  were  in 
the  depot,  for  the  agent  pointed  them  out,  asked  them  by  let- 
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ter  to  reconsign  them  if  they  did  not  intend  to  accept  them. 
They  did  not  even  answer  the  plaintiffs'  letter  containing 
the  hew  proposal  until  after  more  than  thirty  days  had 
elapsed.  During  this  time  they  had  received  and  accepted 
the  forty  four  dollar  shipment  made  on  the  18th  day  of  April, 
ten  days  after  the  one  in  controversy ;  and  when  they  did  an- 
swer, by  returning  to  plaintiffs  their  statement  of  account 
sent  on  the  25th  day  of  May,  it  was  accompanied  with  the  re- 
mark that  the  invoices  of  8th  April  and  29th  April  (the  good» 
here  sued  for)  had  been  returned  to  plaintiffs,  and  they 
would  send  a  tracer  after  them;  and,  when  the  goods  had 
failed  to  come  to  the  plaintiffs,  they  wrote  to  defendants  on 
the  21st  day  of  June,  requesting  them  to  send  to  plaintiffs 
the  bill  of  lading  of  the  reshipment  Instead  of  sending  the 
bill  of  lading  as  requested,  they  sent  a  letter  of  24th  June, 
saying  that  they  had  sent  another  tracer.  Finally,  on  the 
24th  of  July,  1893,  they  mailed  to  plaintiffs  the  letter  saying 
"the  goods  are  still  here  at  the  depot"  A  strange  letter,  in 
view  of  the  fact  that  the  depot  agent,  by  letter  of  11th  May 
preceding,  had  requested  defendants  to  re-mark  and  recon- 
sign the  goods  which  they  had  refused  to  accept^  which  re- 
marking and  reconsignment  defendants,  though  both  exam- 
ined as  witnesses,  make  no  claim  of  ever  at  any  time  having 
made,  or  of  authorizing  any  one  to  make  for  them. 

Upon  the  facts  as  they  appear  by  this  record,  there  can  be 
bnt  one  conclusion:  Such  delay  on  the  part  of  defendants, 
unexplained,  was  not  reasonable,  and  such  conduct  was  not 
consistent  with  the  requirements  of  fair  dealing,  and  on  both 
grounds  the  law  holds  them  liable  for  the  goods  as  purchase 
era  thereof.  See  Bartholomae  d  Co.  v.  Paule,  18  W.  Va.  771  y 
Thompson  v.  Douglass,  35  W.  Va.  337  (13  S.  E.  Rep.  1015). 
Not  having  rejected  plaintiffs'  proposal  to  keep  the  goods 
w^ithin  a  reasonable  time  after  they  came  to  the  depot,  and 
not  returning  them  as  promised,  they  are  presumed  to  have 
accepted  them.  See  Tied.  Sales,  §  115.  Actions  may  speak 
louder  than  words.  Defendants  not  only  made  no  reply  for 
more  than  thirty  days  to  plaintiffs'  proposition  that  they 
should  keep  the  goods  in  controversy,  on  an  additional  cred- 
it of  thirty  days,  but  during  that  time  received  and  accepted 
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the  installment  of  shoes  shipped  on  the  18th  day  of  April 
This  amounted  to  their  assent  to  keep  the  shipment  of  8th  of 
April,  which  came  to  the  depot  on  the  22d  of  April,  which 
they  said  they  would  return,  but  did  not  return ;  and  when  at 
lenjjrth,  on  the  21  st  day  of  June,  they  notified  plaintiffs  by 
mail  that  they  had  returned  them,  they  sent  no  bill  of  lading, 
did  not  return  them,  but  knew  they  were  then  lying  in  the 
depot,  and  that  they  were  not  returned,  because  they  had 
failed  and  refused  to  re-mark  and  address  them,  in  order 
that  they  might  be  returned. 

The  judgment  must  be  set  aside,  and  judgment  be  ren- 
dered for  the  plaintiffs. 


CHARLESTON. 

Stewart  v.  Ohio  River  R.  Co. 

Submitted  January  16,  1896— Deckled  February  2,  1806. 

1.    Master  and  Servant— Ordinary  Hazard. 

When  a  servant  enters  into  the  employment  of  a  master,  he  as- 
sumes all  the  ordinary  hazards  incident  to  the  employment, 
whether  the  employment  be  dangerous  or  otherwise. 

2.      MaSTBR  and  SERVA.NT-~NEOIiiaENCB--EMPLOYMSNT. 

The  test  of  liability  is  the  negligence  of  the  master,  not  the 
danger  of  the  employment,  though  the  danger  of  the  employment 
may  determine  the  ordinary  care  required  in  the  case. 

8.    Master  and  Sbrv  ant— NEoiiioENCB. 

The  mere  fact  of  injury  received  raises  no  presumption  of  neg- 
ligence on  the  part  of  the  master. 

4.    Master  and  Skrvant— Ck)NTRiBUTORY  Nbguobncb. 

When  a  servant  willfully  encounters  dangers  which  are  known 
to  him,  the  master  is  not  responsible  for  an  injury  occasioned 
thereby. 

6.    Master  and  Servant— nrLioBNCR  and  Care. 

A  servant  having  knowledge  of  danger  about  htm  must  use 
diligence  and  care  in  protecting  himself  from  harm. 

6.    Mastbr  and  Servant— Patent  Risks. 

An  employer  does  not  Impliedly  guarantee  the  absolute  safety 
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of  his  employes.  In  accepting  an  employment,  the  latter  is  as- 
sumed to  have  notice  of  all  patent  risks  incidental  thereto,  or  of 
"Which  he  is  informed,  or  of  which  it  is  his  duty  to  inform  him- 
self, and  he  is  further  assumed  to  undertake  to  run  such  risks. 

Vinson  k  Thompson  for  plaintiff  in  error,  cited  36  W. 
Xa.  397;  Bish.  Non-Cont.  Law,  §  665;  100  U.  B.  213;  120 
Mass.  268;  45  Am.  Rep.  598. 

W.  W.  Marcum  and  Marcum,  Peyton  &  Marcum  for 
defendant  in  error,  cited  30  W.  Va,  798. 

En)3lish,  Judge: 

This  was  an  action  of  trespass  on  the  case  brought  on  the 
17th  day  of  June,  1893,  in  the  Circuit  Court  of  Wayne  coun* 
ty,  by  T.  H.  Stewart  against  the  Ohio  River  Railroad  Compa- 
ny, to  recover  ten  thousand  dollars  damages,  to  which  the 
plaintiff  claimed  to  be  entitled  by  reason  of  injuries  received 
by  him  in  consequence  of  being  thrown  from  a  hand  car  on 
which  he  was  riding  and  helping  to  operate,  which  accident 
he  claims  was  caused  by  the  negligence  of  the  secticMi  fore- 
man, who  was  riding  on  the  same  hand  car,  In  suddenly  ap- 
plying the  brakes,  thereby  causing  said  hand  car  to  suddenly 
stop,  which  resulted  in  throwing  the  plaintiff  off  in  front  of 
the  hand  car,  and  in  his  being  run  over  thereby.  The  de- 
fendant pleaded  not  guilty,  and  issue  was  tOiereon  joined^ 
and  the  cause  was  submitted  to  a  jury,  and  after  all  the  evi« 
dence  was  heard  the  defendant  demurred  thereto,  and  the 
plaintiff  joined  therein,  and  the  jury,  in  pursuance  of  the  di* 
rection  of  the  court,  ascertained  the  plaintiff's  damages  to  be 
five  thousand  dollars,  subject  to  the  opinion  of  the  court 
upon  the  defendants  demurrer  to  the  evidence;  and  upon  con- 
sideration the  court  overruled  said  demurrer,  and  the  de* 
fendant  also  moved  the  court  to  set  aside  said  verdict  and 
finding  of  the  jury,  because  the  damages  assessed  were  ex- 
cessive and  not  warranted  by  the  evidence;  which  moti(» 
the  court  overruled,  and  the  defendant  excepted,  and  judg- 
ment was  rendered  upon  said  verdict,  and  the  defendant  ob- 
tained this  writ  of  error. 

It  appears  from  the  testimony  in  the  case  that  the  plain- 
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tiff  had  been  in  the  employ  of  the  defendant  company  a 
month,  or  a  little  over,  as  a  section  hand,  and  that  he  and 
other  hands  were  in  the*  habit  of  traveling  to  and  from  thei^ 
work  on  the  track  wdth  Mr.  Ellis,  the  section  foreman. 

On  the  occasion  when  this  injury  was  sustained,  the  sec- 
tion hands  had)  finished  their  day's  work,  and  seven  of  them, 
including  the  foreman,  Ellis,  got  upon  the  hand  car  to  return 
to  the  tool  house.  It  was  their  custom  to  start  from  this 
tool  house  in  the  morning  and  return  to  it  in  the  evening, 
and  the  plaintiff  was  in  the  habit  of  assisting  at  the  levers  in 
propelling  the  car. 

According  to  the  plaintiff's  own  statement  as  to  his  ])Ofii- 
tion  on  the  hand  car  when  it  started  for  the  tool  house  on 
that  evening,  he  was  in  the  center  of  the  car.  His  heels 
were  kind  of  over  the  edge,  for  he  lost  his  balance,  and  didn't 
have  any  chance  to  support  himself,  and  fell  in  front  of  the 
hand  car.  He  was  riding  backwards,  and,  at  th«j  time  he 
fell  off,  was  helping  to  run  the  car,  and  had  hold  of  the  lever, 
and  when  asked,  "Did  you  see  Mr.  Ellis  at  the  time  he  put 
the  brake  on?"  answered,  "I  may  have  seen  him,  but  don't  re- 
member it"  The  plaintiff'  further  states  that  he  was  riding 
in  front  of  the  center,  the  brake  was  on  the  right-hand  side, 
and  the  foreman,  Ellis,  was  in  an  arm's  reach  of  him.  The 
brake  was  applied  by  pressing  the  foot  upon  the  lever,  and 
in  answer  to  the  question,  "WTiere  was  the  car,  with  refer- 
ence to  the  tool  house  when  Mr.  Ellis  applied  the  brake?" 
the  plaintiff  stated  that  the  car  had  got  past  the  tool  house 
when  he  put  the  brake  on.  He  knew  it  was  the  intention  to 
stop  the  hand  car  at  the  tool  house  when  they  started  home 
from  their  work;  he  was  standing  in  such  a  position  that  he 
could  seethe  movements  of  the  foreman,  Ellis,  and  had  hold 
of  the  lever. 

For  eight  or  ten  days  he  had  been  going  out  with  this  gang 
of  section  hands  from  the  tool  house  in  the  morning  and  re- 
turning to  it  in  the  evening,  and,  knowing  that  the  car  was 
to  be  stopped  at  the  tool  house,  what  was  the  necessity  for 
the  foreman,  under  these  circumstances,  to  announce  the 
fact  that  he  was  going  to  apply  the  brakes,  having  arrived 
at  the  tool  house,  and  all  hands  being  aware  that  it  was  the 
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custom  and  intention  on  that  occasion  to  stop  there?  It 
must  be  presumed  the  men  stopped  working  their  levers, 
and,  in  fact,  J.  W.  Henderson,  a  witness  for  the  plaintiff, 
when  asked  who  stopped  the  car,  answered,  "Mr.  Ellis 
stopped  all  he  could,  and  I  pulled  up  on  the  lever. 
Every  time  she  would  go  to  go  down,  I  would 
hold  it  up."  And  in  reply  to  the  question,  "Did  he 
[meaning  Ellis]  give  any  warning  to  the  crew  that  he  was 
going  to  stop  her?"  stated,  "No,  sir ;  I  did  not  hear  it.  They 
all  knew  they  wanted  to  stop  there  at  the  tool  house."  He 
also  stated  that  it  was  not  usual,  when  they  went  to  stop 
there,  to  say,  "I  am  going  to  put  on  the  brake."  Everybody 
knew  that  the  brake  was  going  to  be  put  on  at  the  tool 
house;  that  no  one  had  any  particular  place  to  work  at  the 
levers;  that  every  fellow  got  his  place,  catch  as  catch  can. 
This  witness  also  states  that  he  saw  the  plaintiff  falling;  he 
had  let  loose  of  the  lever ;  and  he  thinks  his  foot  slipped  right 
off,  and  then  his  other  foot  caught  the  car,  and  it  just  dou- 
bled him  right  up  and  ran  over  him.  If,  then,  the  law  should 
regard  this  foreman  or  section  boss  as  the  vice  principal  or 
alter  ego  of  the  defendant  company  on  this  occasion,  what  did 
he  say  or  do  that  would  render  the  defendant  liable?  The 
plaintiff  took  his  position  on  the  hand  car  without  any  di- 
rection from  the  foreman.  When  he  did  so  he  was  fully 
aware  of  the  destination  of  the  car,  he  knew  where  the 
brakes  would  be  applied,  and  the  foreman,  who  stood  at  the 
brake,  was  in  his  immediate  presence,  so  that  nothing  but 
his  negligence  prevented  him  from  having  notice  of  his 
every  movement;  he  was  himself  assisting  in  giving  speed 
to  the  car,  and  must  have  known  the  swiftness  with  which  it 
was  moving  by  the  action  of  the  levers,  and  yet  he  stood,  ac- 
cording to  his  own  statement,  with  his  heels  projecting  from 
the  platform,  at  the  very  moment  the  tool  house  was  reached 
and  the  brakes  applied,  and  when  he  knew  they  would  be  ap- 
plied. 

What  negligent  act  could  be  attributed  to  the  foreman 
on  this  occasion  is  difficult  to  discover  from  the  evidence. 
The  plaintiff's  witness  Henderson  says:  "We  always  went 
pretty  fast,"  and  when  asked,  "Was  there  ^ny  difference  be- 
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tween  the  rate  of  speed  on  that  and  on  any  other  evening?''' 
replied,  "I  thinli  we  went  a  little  faster  on  account  of  the  en- 
gine following  us."  But  no  witness  states  that  the  speed  on 
that  evening  was  increased  by  the  direction  of  the  foreman, 
and  the  speed  was  controlled  by  the  action  of  the  plaintiff 
and  his  fellow  servants,  who  were  working  the  levers.  The 
same  witness  was  asked,  '*When  you  were  coming  into  the 
tool  house  was  that  the  usual  way  of  stopping  the  car?"  and 
replied,  "Yes,  sir";  and  when  asked,  **Stop  suddenly?"  re- 
plied, "Stopped  as  quick  as  we  could."  There  was  nothings 
then,  that  the  foreman  did,  except  to  use  the  brake  in  stop- 
ping the  car,  and  the  plaintiff's  own  witness  tells  the  jury 
that  the  hand  car  was  stopped  in  the  usual  way  on  this  occa* 
sion,  and  the  plaintiff  appears  to  have  ridden  to  the  tool 
house  often  enough  on  this  hand  car  to  be  acquainted  with 
the  manner  of  stopping  it 

In  the  case  of  Knight  v.  Cooper^  36  W.  Va.  232  (14  S.  E.  Rep- 
999)  this  Court  held  that  "when  a  servant  enters  into  the  em- 
ployment of  a  master,  he  assumes  all  of  the  ordinary  hazards 
incident  to  the  employment,  whether  the  employment  be 
dangerous  or  otherwise;"  that  "the  test  of  liability  is  the 
negligence  of  the  master,  not  the  danger  of  the  employment, 
though  the  danger  of  the  employment  may  help  to  determine 
the  ordinary  care  required  in  the  case;"  that  "the  mere  faot 
of  injury  received  raises  no  presumption  of  negligence  on 
the  part  of  the  master;"  that  "when  a  servant  willfully  en- 
counters dangers  which  are  known  to  him,  the  master  is  not 
responsible  for  an  injury  occasioned  thereby;*'  that  "a  ser- 
vant  having  knowledge  of  dang(^r  about  him  must  use  dili- 
gence and  care  in  protecting  himself  from  harm.**  In  the 
caae  of  Engine  Works  v.  Randall,  100  Ind.  293^  the  supreme 
court  of  that  state  holds  that  "where  both  master  and  ser- 
vant have  equal  knowledge  of  the  danger  of  the  service  re- 
quired, and  the  means  of  avoiding  it,  and  the  servant,  while 
engaged  in  the  performance  of  the  work  he  is  set  to  do,  is  in-, 
jured  by  reason  of  his  ow^n  inattention  and  negligence  the 
master  is  not  liable."  Bailey,  in  his  work  on  Master's  lia- 
bility for  Injuries  to  Servant  (page  219)  in  speaking  of  the 
duties  of  the  master,  states  the  law  thus:  ''He  must  not  only 
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give  the  servant  warning  of  danger,  but  ue  iniiBt  also  give 
him  such  instruction  as  will  enable  him  to  avoid  injury,  un- 
less both  the  danger  and  means  of  avoiding  it  while  he  is* 
performing  the  service  required  are  apparent.  But  he  is 
not  bound  to  anticipate  extraordinary,  unusual,  or  improba- 
ble occurrences  which  involve  inattention  on  the  part  of  the 
servant."  This  Court  held  in  the  case  of  Johnson  v.  Railway 
Co.,  38  W.  Va.,  page  207,  (18  S.  E.  Rep.  573)  that  "an  em 
ploye  having  knowledge  of  the  danger  about  him  must  use 
prudence  and  care  to  protect  himself  from  harm,  and  if  he 
willfully  and  imprudently  encounters  such  danger  the  em- 
ployer is  generally  not  responsible  for  the  injury  caused 
thereby."  Patterson,  in  his  work  on  Railway  Accident  Law, 
section  316,  states  the  law  as  follows:  "There  is  no  implied 
obligation  upon  the  part  of  the  master  to  indemnify  the  ser- 
vant against  the  ordinary  risks  of  the  service,  and  the  ser- 
vant, when  injui'ed,  can  only  recover  ui>on  proof  that  the 
master  knew  of  a  danger  which  was  unknown  to  the  ser- 
vant, and  which  the  master  did  not  make  known  to  him." 
So  in  the  caae  oft  Sykes  v.  Packer^  99  Pa.  St.  465,  it  was  held 

that  "an  employer  does  not  impliedly  guaranty  the  absolute 

• 

safety  of  his  employes.  In  accepting  an  employment,  the 
latter  is  assumed  to  have  notice  of  all  patent  risks,  incidental 
thereto,  or  of  which  he  is  informed,  or  of  which  it  is  his  dntf. 
to  inform  himself,  and  is  further  assumed  to  undertake  to 
run  such  risks;"  and  also  in  the  case  of  Naylor  v.  Railicay  Co., 
r):JWis.661  (IIN.W.  Rep.,24)  it  was  held  that  "if  a  servant 
knowing  the  hazai'ds  of  his  employment  as  the  business  is 
conducted,  is  injured  while  engaged  therein,  he  can  not 
maintain  an  action  against  the  master  for  such  injury  mere- 
ly on  the  ground  that  there, waa  a  safer  mode  for  conducting 
the  business,  the  adoption  of  which  would  have  prevented 
the  injury."  It  is  true  that  the  hand  car  might  have  been 
run  slower,  and  if  such  had  been  the  case  the  injury  might 
not  have  resulted,  but  the  defendant  in  'error  can  not  be 
heard  to  complain  of  the  speed  of  the  car  for  two  reasons: 
First,  because  he,  without  any  directions  from  the  foreman, 
so  far  as  appears  from  the  evidence,  was  assisting  in  work- 
ing the  levers  which  gave  the  car  its  velocity;  and,  secondly,. 
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because  he  had  been  working  as  a  section  hand  on  the  road 
for  a  month  and,  for  eight  or  ten  days  had  been  traveling 
upon  this  hand  car  to  and  from  his  work,  and  knew  the  speed 
with  which  it  traveled,  and,  possessing  this  knowledge,  he 
voluntarily  took  a  dangerous  position  upon  the  car,  stand- 
ing on  the  front  edge  of  the  platform,  facing  to  the  rear, 
and  with  his  heels  projecting  over  the  edge  of  the  platform. 
Occupying  this  position,  and  being  acquainted  with  the  facts 
in  regard  to  the  speed  of  the  car,  and  its  sudden  manner  ot 
stopping  when  it  reached  the  tool  house  on  each  successive 
day,  he  must  be  regarded  as  assuming  the  risk  attendant 
thereon,  and,  the  evidence  disclosing  no  negligent  act  on  the 
part  of  the  foreman,  my  conclusion  is  that  the  Circuit  Court 
erred  in  overruling  the  defendant's  demurrer  to  the  evidence 
and  in  rendering  judgment  upon  the  verdict. 

The  judgment  complained  of  is  therefore  reversed,  and, 
this  Court  proceeding  to  render  such  judgment  as  the  court 
below  should  have  rendered,  the  demurrer  to  the  plaintifTs 
evidence  is  sustained,  and  judgment  is  rendered  for  the  de- 
fendant, with  costs,  etc  1 


CHARLESTON. 

Williamson  v.  Cline  et  ux. 

Submitted  January  10,  1895—Decided  February  2,  1896. 

1.  Wife's  Separate    Estate— Married    Woman— Personal 

^  40  w^  Judgment— Jttrisdiction. 

^  J^  By  reason  of  Ohapter  tlhree,  Ajots  1893,  a  court  of  law  has  jurls- 

1  ^  ^t  diction    to    entertain  an  action  and  render  personal  Judgment 

40  \9A  a^inst  a  married  womaii  upon  a  cooitract  made  during  coverture, 

—^  ^-  binding  ber  sepaorate  estate. 

40      iw 

^^ ^     2.    Wife's  Separate  Estate  —  Married    Woman  —  Bond  — 

Surety. 

'A  bond  executed  by  a  married  woman  as  surety  for  a  debt  of  her 
husband  is  valid  to  bind  her  separate  estate. 

3.    Wife's  Separate  Estatr— Married  Woman— Contract. 
A  contract  of  a  married  woman,  made  since  the  enactment  oC 
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chapter  3,  Acts  1893,  such  as  binds  her  seppuate  estate,  may  be  en* 
forced  a«ain-Bt  her  separaite  estate,  whether  owned  by  her  at  the 
time  of  the  contract  or  afterwards  acquired,  the  same  as  if  she 
were  a  jtsme  sole, 

4.  Wipe's  Separate  Estate— Judgment— roNTRAcrr. 

A  judgment  on  such  contract  under  said  act  binds  as  a  lien 
the  oorpuH  or  entire  body  of  her  estate  in  realty  owned  by  a  mar- 
ried woman.  ^ 

£.     VAiiUABLB  Consideration— Forbearance  to  Sub. 

F6rbearance  to  sue  being  valuable  consideratloiL,  if  a  credited 
take  from  his  debtor  and  a  surety  a  note  giving  further  time  for 
pajrment,  that  is  a  valid  consideration  to  bind  the  surety. 

«     Valuable  Consideration— "For  Value  Received." 

The  words,  "fi>r  value  received/'  In  a  note,  prima  facie  eirtab- 
lish  a  valuable  consideration,  where  it  becomes  necessary  to 
prove  such  oonsideration. 

7.    Obligation  Under  Seai.— Failure  of  Consideration. 

An  obligation  under  seal  imports  valuable  consideration,  re- 
quiring no  proof  of  the  consideration,  and  neither  at  common  law 
nor  under  section  five,  chapter  one  hundred  and  twenty  six  of 
the  Qode  can  want  of  consideration  be  shown  in  defense  of  an  ac- 
tion on  it  But,  aa  to  failure  of  consideraiticn,  that  may,  under 
that  section  be  shown,  though  not  at  common-law.  There  is  a 
difference  between  want  and  failure  of  conrtderation  in  such 
case.  I 

5.  Married  Woman- Want  op  Conbideration-^bligation 

Under  Rkal. 

A  married  woman  may,  in  an  action  ait  law  or  in  equity,  plead 
want  of  consideration  against  a  sealed  obligation  given  by  her  dur- 
ing coverture. 

^.    Obij[oation  Under  Reai/— Merger. 

Taking  an  olbligation  under  seal  for  a  simple  coultraot  debt 
merges  it  in  the  o^bligation,  and  thus  extinguishes  it,  as  the  tak- 
ing of  a  security  of  higher  dignity  extinguishes  inferior  securities 
for  the  same  debt. 

N.  C.  Prickitt  for  plaintiff  in  error,  cited  Code  of  1868, 
<jbapter  66,  page  447  (Code  1887,  chapter  66  same);  Acts 
1891,  Ch.  109  (Code  1891,  Ch.  66  is  same);  Acts  1S93,  Ch. 
3,  43;  Constitution,  Art.  VI,  Sec.  43;  14  Gratt.  24,  27;  19 
W.  Va.  366;  13  W.  Va.  572;  12  W.  Va.  587;  23  W.  Va. 
236;  10  W; Va.  171;  20  W.  Va.  571,  580;  21  W.  Va.  658;  29  W. 
Va.  385;  22  W.  Va.  708;  38  W.  Va.  404  (18  S.  E.  Kep.  561); 
West  Va.  Bar,  No.  10  (Not.  1894)  p.  231;  21  W.  Va.  626; 
13  W.  Va.  609;  3  W.  Va.  561;  5  Rob.  Prac.  606,  611;  1  Dan- 
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iel's  Neg.  Inst  chap.  7,  §  161,  p.  1C5 ;  3  Am.  &  Eng.  Ency.  of 
Law  836,  831,  n.  3;  1  Waits  Action  &  Def.  p.  01,  96,  §  6. 

J.  A.  WooDDELL  for  Margaret  Cline  defendant  in  error, 

Enactment  of  separate  property  acts  do  not  give  married  xco- 

men  capacity  to  contract  generally. — 15  S.  E.  Rep.  997;  14 

Am.  and  Eng.  Ency.  609  note  8;  18  Am.  Rep.  607;  Id.  615; 

20  W.  Va.  579;  22  W.  Vu.  708,  714. 
Not  liable  at  laio  upon  her  suretyship  contracts  urdess  such 

contracts  nre  nvthorized  by  statf/fe. — 25  Am.  Rep.  14  I;  10 

Neb.  83,  86;  58  xVm.  Rep.  268,  269;  7  L.  R.  A.  211;  63  111.  59^ 

60;  75  111.  574;J.3  W.  Va.  608. 
Not  authorized  to  cnvtract  fjeneraUy  by  reason  of  enactnierd  of 

8. 15,  c.  3,  Acts  1893.— ^s.  13  and  15,  c.  3,  Acts  1893;  1  Am. 

Rep.  60i;  10  \V.  Va.  171. 
No  indebtedness  created  unless  she  owns  separate  property  or 

has  separate  business. — 24  Am.  St.  Rep.  702. 
Writing  obligatory  sued  upon  void  as  to  Mrs.  Cline. — 13   W. 

Va.  609;19^V.  Va.  391. 

Brannon,  Judge: 

Eunice  Williamson  brought  an  action  of  debt  in  the  Cir- 
cuit Court  of  Jackson  county  against  Samuel  Cline  and  Mar- 
garet Cline,  based  on  a  single  bill,  made  September  16,  1893. 

Margaret  Cline  came  in  with  a  plea  to  the  effect  that  when 
the  single  bill  was  executed  she  was  the  wife  of  Samuel 
Cline,  living  and  cohabiting  with  him,  and  still  so  remained; 
and  that  she  never  received  any  consideration  for  which  the 
single  bill  was  executed,  and  she  did  not,  at  the  execution 
of  it,  owe  the  plaintiff;  and  that  the  debt  was  one  of  her  hus« 
band's,  contracted  for  his  sole  use  and  benefit,  prior  to  the 
date  of  single  bill;  and  that  she  was  only  surety  for  him  in 
said  single  bill.  Objection  was  made  to  this  plea,  but  it  wa^ 
overruled,  and  the  plea  received,  but  no  replication  was 
made  to  it,  and  judgment  was  rendered  against  the  husband 
for  the  debt,  but  in  favor  of  Margaret  Cline  absolving  her 
from  the  debt. 

Eunice  Williamson  brought  this  writ  of  error. 

The  sole  question  is  whether  the  married  woman  was  lia- 
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\}\e  under  this  single  bill.  If  she  was,  the  plea  of  coTerture 
filed  by  her  was  no  bar  to  the  action,  and  the  court  erred  In 
-overruling  the  plaintiff's  objection  to  it,  and  in  rendering 
judgment  upon  it  in  her  favor;  and,  if  she  was  not  liable,  the 
plea  was  properly  received,  and  judgment  rendered  upon  it 
Duval  V.  MaUmt,  14  Gratt.  24,  27. 

What  is  commonly  called  the  "Married  Woman's  Act'' 
has  undergone  material  legislative  amendment  since  its  first 
-enactment  in  chapter  sixty  six  of  the  Code  of  1868.  Up  to 
the  enactment  of  chapter  three.  Acts  1893,  a  court  of  law 
had  no  jurisdiction  to  render  judgment  upon  the  contract  of 
a  married  woman,  and  the  plea  of  coverture  filed  in  this  ac- 
tion would  have  at  once  ousted  the  law  court  of  the  case. 
Only  a  court  of  equity  had  jurisdiction  to  enforce  against 
her  separate  estate  such  contracts  as  bound  it  White  y. 
Manufacturing  Co.,  29  W.  Va-  385  (1  S.  E.  Rep.  572).  And, 
in  absence  of  a  specific  lien  by  deed  of  trust  or  for  purchase 
money,  not  the  corpus  of  her  real  estate,  but  only  its  issues- 
during  coverture,  could  be  subjected  in  equity,  and  tliere 
-could  be  no  personal  decree  against  her  even  in  equity. 
Hughes  v.  Hamiltm,  19  W.  Va,  366,  points  10,  12;  Turk  v. 
Skiles,  38  W.  Va.  404,  point  4  (18  S.  E.  Rep.  561).  While  her 
personal  piopcrty  could  be  sold  outright  for  debts  under 
contracts  that  bound  it,  yet  it  could  not  be  done  by  judgment 
At  law  and  execution,  as  in  the  case  of  persons  generally, 
but  only  in  equity.  You  could  not  subject  the  smallest  Item 
4>f  her  chattels  without  resort  to  an  expensive  chancery  suit 
fThis  was  a  serious  inconvenience  to  her  creditors,  even  a 
prejudice  to  herself.  So  far  as  concerns  the  jurisdiction  ot 
courts  of  law  to  enforce  her  contracts  against  her  separate 
estate,  section  fifteen  of  chapter  sixty  six  of  the  Code,  as 
found  in  chapter  three,  Acts  1893,  makes  a  radical  revolu- 
tion. By  it  a  **Tnarried  woman  may  sue  and  be  sued  in  any 
court  of  law  or  chancery  in  this  State,  which  may  have  juris- 
diction of  the  subject-matter,  the  same  in  all  cases  as  if  she 
were  a  feme  sole;  and  any  judgment  rendered, against  her  in 
iiny  such  suit  shall  be  a  lien  against  the  corpus  of  her  separ- 
x\te  real  c^state,  and  an  execution  mav  issue  thereon  and  be 
collected  against  the  separate  personal  property  of  a  mar- 
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ried  woman  as  though  she  were  a  feme  sole."  Under  thii> 
section  her  status  or  condition  of  coverture  has  no  influence 
upon  jurisdiction.  It  depends  on  the  subject-matter.  If 
that  be  such  as  is  cognizable  at  law,  she  may  be  sued  in  a 
court  of  law  like  any  one  else;  if  cognizable  in  equity,  she 
may  be  sued  in  equity.  Hence,  as  to  jurisdiction  of  the 
court  to  entertain  this  suit,  as  the  court  of  law  had  jurisdic- 
tion of  debt  upon  a  single  bill  for  a  specific  sum  of  money^ 
the  plea  presented  no  bar. 

But  does  the  single  bill,  executed  by  the  wife,  not  for  any 
consideration  benefiting  her  or  her  separate  estate,  but  only 
for  a  debt  of  her  husband  as'his  surety,  bind  her?  It  is  ur- 
gently  insisted  that  it  does  not.  What  contracts  bound  a 
married  woman's  separate  estate  under  the  law  as  found  in 
chapter  sixty  six  in  the  first  edition  (1868)  of  our  present 
Code,  before  its  amendment  and  re-enactment  in  chapter 
three.  Acts  1893,  our  present  law  on  the  subject?  What 
conti'acts,  I  repeat,  bound  a  wife's  separate  estate  under  the 
Code  of  1868?  I  need  not  and  ought  not  enter  into  a  weari- 
some discussion  of  this  subject,  for  our  function  in  these 
days  upon  this  subject,  as  upon  many  other  subjects,  is  to 
apply  the  doctrine  of  stare  decisis — stand  to  decisions,  rath- 
er than  enter  into  prolix  disquisitions,  admissible  when  the 
questions  were  new,  as  if  we  were  hewing  out  the  way 
through  an  untouched  forest.  Courts  have  widely  differed 
as  to  what  kind  of  contracts  bound  separate  estate,  and  elab- 
orate discussion  h^s  been  given  the  subject  elsewhere  and  in 
this  State.  It  was  settled,  under  the  separate  estate  chap- 
ter in  the  Code  of  1868,  by  the  cases  of  Patton  v.  Bank,  12  W» 
Va-  587;  Radford  v.  Garwile,  13  W.  Va,  572;  Hughes  v.  HamU' 
ton,  19  W.  Va,  366;  Camden  v.  Hiteskew,  23  W.  Va,  236;  and 
Dages  v.  Lee,  20  W.  Va.  584 — that  a  married  woman,  as  to 
separate  estate,  is  regarded  as  a  single  woman,  with  right  to- 
dispose  absolutely  of  her  personalty,  and  of  the  rents  and 
profits  of  her  realty  during  coverture,  as  if  single;  that  this- 
right  of  disposal  (jus  disponendi)  is  an  incident  to  the  very 
ownership  of  separate  estate;  and  that  the  liability  of  such 
estate  to  all  her  debts  incurred  during  coverture  is  also  an 
incident  to  such  ownership,  making  her  personalty  and  the 
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rents  and  profits  during  coverture,  but  not  the  corpus  of  her 
realty,  liable  far  such  debts.  Under  the  law  as  so  settled 
in  this  State,  all  debts  contracted  bj  a  married  woman  so 
bound  her  separate  estate,  no  matter  out  of  what  transaction 
arising,  just  the  same  as  if  she  were  single,  except  a  bond  or 
coTenant  based  on  no  consideration.  It  was  not  necessary, 
to  bind  her  estate  for  her  debts  that  the  consideration  inure 
to  her  own  individual  benefit,  or  of  her  separate  estate,  as  if 
it  inured  to  the  benefit  of  her  husband,  or  any  third  party, 
or  to  the  prejudice  of  the  person  contracting  with  her,  it 
was  sufficient  as  a  consideration ;  but  to  bind  her  estate  for 
the  debt  of  another  she  must  do  so  by  writing,  signed  by 
her.  Thus  she  could  bind  her  estate  as  surety  for  her  hus- 
band. Then,  according  to  the  law  as  it  was  under  the  origi- 
nal chapter  sixty  six  of  the  Code,  the  single  bill  in  this  case 
would  have  bound  the  separate  estate  of  Margaret  Cline. 

Has  subsequent  legislation  changed  it?  The  act  of 
March  14,  1891  (Acts  1891,  c.  109)  amending  and  re-enacting 
chapter  sixty  six  of  the  Code,  did  make  section  twelve  of  that 
chapter  work  radical  change  in  the  law,  as  above  stated, 
touching  the  obligation  of  a  married  woman's  contracts  up* 
on  her  estate,  limiting  their  validity  and  obligation  to  certain 
cases  therein  specified,  and  thereby  narrowing  very  much 
her  power  to  bind  her  separate  estate  by  contract ;  but  I  need 
say  nothing  more  relative  to  that  act,  because  the  single  bill 
Involved  in  this  case  was  not  executed  while  it  was  in  force, 
and  it  was  repealed  by  the  amendment  of  Code,  cfhapter  sixty 
six,  by  Acts  1893,  chapter  three.  What,  then,  is  the  effect 
of  the  last  named  act  upon  the  power  of  a  married  woman  to 
subject  her  separate  estate  by  contract  to  debts?  Did  it  nar- 
row her  power  to  do  so?  Its  purpose  not  to  narrow,  but  to 
widen  the  liability  of  her  estate  is  spoken  by  both  letter  and 
spirit  of  the  act  Her  capacity  to  contract  and  bind  her  es- 
tate has  been  for  years,  undar  legislation  and  decision  here 
and  elsewhere,  save  the  act  of  1891,  widening,  and  this  last 
act  breathes  the  spirit  of  the  intention  of  the  legislature  to 
make  her,  in  this  regard,  a  single  woman,  as  it  subjects  her 
personalty  to  the  jurisdiction  of  courts  of  law  and  equity, 
and  to  their  judgments  and  decrees,  and  mak^s  them  bind 
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the  absolute  estate  or  corpm  of  her  realty,  and  subjects  her 
personalty  to  execution,  just  as  if  she  were  single;  thus  mak- 
ing change  in  expansion,  not  restriction,  of  her  liability  un- 
der the  law  as  it  was  aforetime.  This  act  of  1893  does  not 
say  in  words  just  what  contracts  bind  her  estate.  Neither 
did  chapter  sixty  six,  as  first  enacted,  and  as  it  was  when 
construed  by  the  cases  of  Patton  v.  Bank  and  others  cited 
above,  fixing  her  capacity  to  charge  her  estate  under  that 
chapter.  This  act  of  1893  omitted,  and  thus  repealed,  the 
restrictions  upon  her  capacity  to  bind  her  estate  created  .by 
the  act  of  1891;  thus  manifesting  the  legislature's  dissatis- 
faction with  thofle  restrictions.  And  the  act  of  1893  con- 
tinned  the  capacity  of  the  wife  to  take  and  hold  separate  es- 
tate and  her  jus  disponendi  or  power  of  disposal  as  fully  as 
they  existed  from  the  first  enactment  of  chapter  sixty  six, 
and  as  the  power  to  charge  her  separate  estate  with  debt 
is  an  incident  or  consequence  of  her  power  to  hold  and  dis- 
pose of  separate  estate,  it  follows  that  she  may  still  charge 
her  separate  estate  as  pointed  out  in  the  cases  above  cited. 
Nay,  more,  the  act  n^de  her  debts  bind  the  carp^is  of  her 
real  estate,  whereas  only  its  rents  and  profits  could  be  sub- 
jected before  that  act;  and  it  wiped  out  the  limitations  or 
restrictions  imposed  by  the  act  of  1891  upon  her  power  to 
charge  her  separate  estate  with  debt,  signifying  an  intent  to 
increase,  rather  than  lessen,  her  power.  It  is  the  capacity 
to  own  and  dispose  of  her  property  that  gives  birth  to  her 
ability  to  charge  it  with  debt  Neither  of  those  capacities 
gives  her  ability  to  contract  at  law,  as  law,  without  statn- 
tory  mandate  to  do  so,  knows  njot  her  separate  estate  nor 
power  to  contract.  Though  her  title  to  her  estate  is,  under 
our  statute,  a  legal  estate,  she  did  not  have  power  to  contract 
at  law,  her  contracts  binding  her  estate  and  being  enforce* 
able  against  it  only  in  equity.  Piekens^  Ex^rs  v.  Knisdeff^  36 
W.  Va.  794,  798  (15  S.  E.  Rep.  9d7)  and  caaes  cited;  opinion  in 
Carey  v.  Burruss,  20  W.  Va.  576.  But  that  furnishes  no  ar- 
gument now  against  the  validity  and  full  legal  operation  in 
a  court  of  law  of  her  note  or  bond  or  other  contract,  because 
the  act  of  1893  commands  a  court  of  law  to  render  judgment 
upon  it  binding  her  estate,  and  that  necessarilv  clothes  her 
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^ith  power  to  contract  in  the  eyes  of  a  conrt  of  law  by  con- 
tracts that  would  have  been  enforceable  against  her  separate 
estate  in  equity. 

It  is  contended  by  counsel  that  this  new  section  fifteen  of 
its  own  force  gives  married  women  as  full  power  to  contract 
as  if  single.  There  are  some  views  that  occur  to  me  impart- 
ing force  to  this  theory.  No  other  section  defines  or  limits 
her  power  to  contract.  The  section  says  she  may  be  sued  ia 
any  court  in  all  cases  as  if  single,  and  any  judgment  against 
her  shall  be  a  lien  on  the  corpus  of  her  real  estate;  it  thus 
seeming  that  the  legislature  intends  to  make  her  a  single  wo- 
man a»  to  liability  to  civil  suit,  and  for'the  same  causes  as  if 
single.  Baying  she  may  be  sued  in  all  cases  as  if  single  ap- 
pears to  mean  that  any  cause  of  action  on  contract  which 
would  bind  an  unmarried  woman  will  bind  a  married  one; 
and,  being  compared  as  to  liability  to  suit  with  the  single  wo- 
man, why  is  she  not  correlatively  measured  by  the  single  wo- 
man also  as  to  her  capacity  by  contract  to  subject  herself  to 
that  liability?  But  further  reflection  induces  me  to  the  con- 
clusion that  the  mission  of  this  section  is  not  to  enlai^e  the 
woman's  ability  to  contract,  but  only  the  remedies  upon  con- 
tracts binding  her  estate.  Before  the  enactment  of  this  sec- 
tion, justices'  courts  and  all  courts  of  law  were  powerless  to 
enforce  her  contracts  against  her  separate  estate,  and  even 
equity  could  not  subject  the  carptM  of  her  estate  to  her  debts; 
and  the  design  and  motive  of  this  section  were  to  r^nedy 
these  evils  by  giving  law  courts,  as  well  as  chancery,  jurisdic- 
tion over  her  estate,  and  to  bind  the  corpus  of  her  real  estate 
by  contracts  which  before  bound  only  its  rents  and  profits ; 
and  it  was  not  the  purpose  to  erect  a  new  test  of  the  validity 
of  her  contracts  by  making  binding  contracts  not  before 
binding.  See  Fitzgerald  y.  Quann,  109  N.  Y.  441  (17  N.  E. 
Bep.  354).  But  it  is  of  no  practical  imp<Mrtance  to  the  deci- 
sion of  this  9afie  that  section  fifteen  does  not  enlarge  the  mar- 
ried woman's  capacity  to  contract,  since  it  is  clear  that  the 
single  bill  in  this  case  is  binding  on  Mrs.  Cline's  separate  es- 
tate, as  the  statute  was  before  the  passage  of  secticm  fifteen, 
as  expounded  by  this  Court  in  cases  above  cited,  and  as  it  still 
remains;  and,  being  valid,  she  can  be  sued  at  law  upon  it. 
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And,  in  general,  it  is  not  important,  as,  so  far* as  I  now  antici- 
pate, there  are  very  few  contracts  which  need  the  helping 
hand  of  such  a  construction  of  section  fifteen  to  give  authori- 
ty to  contract,  seeing  that  decisions  years  ago  declare  that 
debts  for  which  her  separate  estate  may  be  held  liable  are 
such  as  arise  out  of  any  transaction  •  out  of  which  a  debt 
would  arise  if  she  were  single,  except  bonds  without  connd- 
eration.    Camden  v.  Hiteshew,  23  W.  Va.  236.    But  by  said 
section  fifteen  other  change  is  made  in  our  law.    Before  it^ 
no  personal  judgment  or  decree  could  be  rendered  upon  the 
contract  of  a  married  woman;  but  in  this  respect, by  that  sec- 
tion,  change  is  meant  unmistakably  by  the  very  letter  of  the 
section's  saying  she  may  be  sued  "the  same  in  aJl  cases  as  if 
she  were  a  feme  sole,  and  any  judgment  rendered  against  her 
in  any  such  suit  shall  be  a  lien  against  the  corpus  of  her  sep- 
arate estate,"  and  execution  may  issue  against  her  separate 
personalty  as  if  single.    "Judgment  against  her*'  is  the  lan- 
guage.   My  present  opinion  is  that  a  personal  judgment 
against  a  married  woqian  would  bind  all  her  estate  owned 
by  her  at  the  date  of  the  judgment  or  afterwards  acquired, 
without  regard  to  the  date  of  the  contract;  whereas,  until 
this  section,  it  bound  only  property  owned  by  her  at  the  date 
of  the  contract.    Pickens-  Ex'rs  v.  Kniseley,  36  W.  Va.  801  (15 
S.  E.  Rep.  997) ;  2  Pom  Eq.  Jur.  §  1123;  Ankeney  v.  Hannon,  U7 
V.  S.  128  (13  Sup.  Ct.  206) ;  Crockett  v.  DoHot,  85  Va,  240  (3  a 
E.  Rep.  128);  Lee  v.  Cohick,  39  Mo.  App.  672;  Pike  v.  Fits- 
gihhon,  17  Ch.  Div.  454;  Wells,  Mar.  Worn.  §  619;  Van  Metre  v. 
Wolfy  27  Iowa  346.  The  legislature  intended  to  make  her  pay 
her  honest  debts  out  of  any  property  which  she  now  owns  or 
may  come  to  own.    Authorities  I  have  met  with  on  an  exam- 
ination of  this  point  indicate  that  personal  judgments  are 
rendered  and  bind  after-acquired  property,  just  like  judg- 
ments against  peraons  in  general,  where  statutes  subject 
married  women  to  judgments  in  courts  of  law.    Fabrique  Co. 
v.  Stanage,  50  Ohio  St.  417  (34  N.  E.  Rep.  410);  Whittaker  v. 
Kershaw,  45  Ch.  Div.  320;  Bank  v.  Oarlinghouse,  53  Barb.  619; 
Insurance  Co.  v.  Babcock,  42  N.  Y.  613 ;  Tan  Metre  v.  Wolf,  27 
Iowa,  341;  Smith  v.  Dunning,  61  N.  Y.  251;  Miner  v.  Pearsonj 
16  Kan.  28;  Kelly,  Cont.  Mar.  Worn.  283;  Wells,  Mar.  Worn, 
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§  619.  As  said  in  the  Iowa  case  just  cited,  it  seems  to  me 
that  there  is  nothing  in  the  statute  to  indicate  that  judg- 
ments against  married  women  are  different  from  personal 
judgments  against  others  or  have  less  force  and  effect  as  to 
her  property,  and  therefore  they  may  be  enforced  against  af- 
ter-acquired property;  and  the  equity  principle  heretofore 
prevailing,  that  the  decree  can  go  only  against  the  property 
before  the  court,  and  can  not  be  personal,  has  ceased  with 
this  act  of  1893.  As  chancery  has  been  proceeding,  there 
could  be  a  decree  only  against  the  married  woman's  separate 
property  before  the  court,  and  no  personal  decree  (Howe  v. 
StoHz,  27  W.  Va.  555)  but,  of  course,  this  doctrine  can  not 
apply  now  to  actions  at  law  under  section  fifteen,  as  an  ac- 
tion at  law,  unless  on  attachment,  will  not  proceed  against 
8i>ecific  property,  personal  or  real ;  and  there  can  thus  be  only 
the  ordinary  personal  judgment  asi  if  the  action  were  against 
a  single  woman.  In  Peck  v.  Marling^ s  AdmW^  22  W.  Va.  708, 
as  section  thirteen,  chapter  sixty  six,  Code,  allowed  a  married 
woman  living,  separate  from  her  husband  to  carry  on  busi- 
ness, her  power  to  contract  was  thence  implied,  and  she  waa 
subjected  by  mere  implication  to  common-law  action  on 
such  contract,  whether  she  had  separate  estate  or  not  when 
she  made  the  contract.  Of  course,  a  judgment  on  the  con- 
tract of  such  a  woman  would  be  personal,  and,  I  take  it, 
would  bind  after-acquired  estate.  Though  I  have  indicated 
an  opinion  as  to  the  effect  of  a  judgment  upon  after-acquired 
property,  it  is  by  no  means  necessary  to  decide  it,  since  we 
are  dealing  only  with  the  question  of  whether  the  plea  of 
coverture  in  this  case  answers  or  bars  the  action,  not  with 
the  question  of  what  property  would  be  bound  by  judgment 
therein. 

It  is  said  in  brief  of  counsel  that  the  Circuit  Court  was  of 
opinion  that  the  language  found  in  the  statute  that  a  mar- 
ried woman  holds  her  sepai'ate  estate  free  of  her  husband's 
control,  and  it  is  in  no  way  liable  for  his  debts,  exonerates  it 
from  his  debt,  though  she  bind  herself  as  surety  for  it,  and 
that  she  cam  not  go  his  security,  as  there  is  no  consideration 
beneficial  to  her  or  her  estate.  I  need  only  say,  as  to  this, 
that  our  statute  has  from  the  first  declared  that!  a  wife  ma> 
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hold  certain  estate  to  her  sole  use,  free  from  her  hasband*s 
control  and  debts;  but  that  language  was  only  used  to  re- 
move the  common-law  rule  by  which  the  husband,  by  mari- 
tal right,  acquired  ownership  of  all  her  personalty,  and  the 
use  and  rents  and  profits  of  her  realty  during  coverture,  and 
was  not  used  to  say  that  she  could  not,  by  her  own  act,  sub- 
ject it  to  her  husband's  debt    The  statute  read  in  the  same 
way  in  years  gone  by,  when  this  Court  held  in  Radford  v.  Car- 
icile,  13  W.  Va.  572,  and  Dages  v.  Lee,  20  W.  Va.  584,  and 
other  cases,  that  a  married  woman,  as  surety  for  her  hus- 
band or  any  one  else  could  bind  her  separate  estate  by  a 
writing,  without  any  consideration  moving  to  her  or  her  es- 
tate, the  benefit  to  the  principal  being  suflScient    Should  we 
sustain  the  theory  mentioned,  we  would  overrule  numerous 
cases.    But  it  is  relied  upon  ini  the  plea  that  the  debt  for 
which  the  single  bill  was  given  was  an  antecedent  debt,  due 
from  the  husband  for  money  lent;  not  a  new  consideration. 
The  answer  to  this  is  that  the  instrument  extended  the  time 
one  day  for  payment.    It  is  well  settled  that  though,  to  bind 
a  surety,  there  must  be  some  consideration,  yet  forbear- 
ance, postponement  of  payment  is  sufficient  consideration. 
1  Brandt,  Sur.  §  16;  3  Am.  Eng.  Enc.  Law,  836;  Mete.  Cont 
H>0;  1  WhsLTt  C<mt.  §  532;  Bisk  Cont  §  1266.    It  is  true,  in- 
dulgence of  one  day  is  short,  but  even!  that  is  in  many  eases 
i^alvatioQ  to  the  business  character  and  success  of  a  business 
inan.    If  a  pressing  creditor  agrees  to  forbear  suit  fo?  even 
a  day,  it  may  enable  the  debtor  to  dispose  of  property,  or  get 
the  help  of  a  friend,  or  in  some  way  save  himself  from  ruin. 
And  though  the  consideration  be  small,  or  even  nominal,  if 
It  be  appreciably  valuable,  it  will  be  sufficient,  and  the  court 
will  not  enter  into  the  work  of  nicely  weighing  how  small  or 
valuableitmay  in  fact  have  been.  Parties  have  weighed  these 
things  themseltes.    Latorence  v.  MeCalmont,  2  How.  426, 452; 
Davis  V.  Wetta,  104  U.  S.  159;  Brandt,  iSur.  §  13;  3  Aul  &  Eng. 
Enc.  Law,  431. 

This  single  bill  gave  indulgence  for  a  fixed  time,  and  thus 
tied  the  hands  of  the  creditors  from  suit  until  it»  expiration, 
as  even  a  mere  promissory  note,  given  for  a  pre-existing  one, 
will.    Bank  v.  Goody  21  W.  Va.  455,  point  3;  Hopkins  v.  Det- 
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seller.  25  W.  Va.  784.  But,  as  it  is  not  a  parol  contract,  bat 
a  specialty,  it  ended  and  merged  the  prior  debt,  so  that  suit 
could  never  be  brought  on  that  prior  debt,  but  only  on  the 
single  bill.    Per  Roane  J.,  in*  M'Chuire  v.  Gadshy,  3  Call,  237; 

5  Rob.  Prac.  p.  808,  Chapter  76;  McNaughten  t.  Partt^ge,  38 
Am.  Dec.  731 ;  Van  Vliet  v.  Jones,  43  Am.  .Dec  633;  Ladd  v. 
Wiggin,  60  Am.  Dec.  551;  McDonald  v.  Ingrahaniy  64  Am.  Dec. 
16(>;  Baker  v.  Baker,  75  Am.  Dec.  243. 

It  is  contended  by  counsel  that,  as  the  single  bill  in  this 
case  recites  that  its  promise  is  "for  value  received,"  that  is^ 
prima  facie  evidence  of  valuable  consideration,  and  repels 
the  allegation  of  want  of  consideration  in  the  plea.  So  the 
words  are  prima  facie  evidcMice  of  valuable  consideration. 
Per  Lee,  J.,  in  Averett  v.  Booker,  15  Gratt.  164;  Daniel,  Xeg. 
Inst.  §  161.  But  the  trouble  in  front  of  that  argument  is 
that  the  plea  is  taken  for  true  for  want  of  replication,  and, 
though  the  single  bill  would  be  evidence  on  that  point,  if 
there  were  issue  on  it,  it  is  not  under  these  circumstances. 
So  it  is  argued  that  the  seal  imports  consideration,  and  i» 
evidence  to  deny  the  plea.  So  it  would  be,  were  there  a  re- 
plication. 

It  is  argued  by  counsel  that  section  fifteen  enables- 
a  married  woman  to  contract  as  a  single  woman  and 
therefore  that  exception  from  her  capacity  to  contract,  stat- 
ed in  point  1  of  Hughes  v.  Hamilton,  19  W.  Va.  366,  that  her 
bond  being  void  at  law,  she  can  show  want  of  consideration, 
would  cease,  and  she  would  come  under  the  rule  that  a 
sealed  instrument  imports  consideration,  and  its  want  can 
not  be  shown  at  law.    5  Rob.  Prac.  606,  608;  Taylor  v.  King, 

6  Munf.  357;  Wyche  v.  Macklin,  2  Rand.  (Va.)  426;  Harris  v. 
Harris,  23  Gratt.  737;  Mete.  Cont.  3.  Illegality  of  considera- 
tion in  a  sealed  document  may  be  shown  at  law,  but  not  want 
of  consideration,  or  failure  of  consideration,  according  to 
common-law  principles.  The  statute  (section  five,  chapter 
one  hundred  and  twenty  six.  Code)  changes  the  rule  by  al- 
lowing failure  of  consideration  to  be  pleaded  at  law,  but,  not 
mentioning  want  of  consideration,  leaves  that  as  at  common 
law ;  so  that  neither  at  common  law  nor  under  section  five, 
chapter  one  hundred  and  twenty  six,  Code,  can  wajit  of  con- 
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sideratiou  be  pleaded  or  shown  at  law.    Harris  y.  EarriSy  23 
Gratt  737.    As  just  stated,  failure  of  consideration  may  be 
shown  under  that  statute  as  defense  to  a  sealed  instrument 
Fisher  v.  Burdett,  21  W.  Va.  626.    We  must,  under  that  sec- 
tion, five,  draw  the  line  of  distinction  between  want  of  consid- 
eration and  -failure  of  consideration,  as  they  are  different. 
The  words  "failure  in  the  consideration,"  used  in  that  sec- 
tion, refer  to  contracts  where  originally  there  was  considera- 
tion subsequently  failing,  not  to  contracts  wholly  wanting 
consideration  at  their  execution.    Crouch  v.  Davis,  23  Gratt. 
75 ;  Cunningham  v.  Smithy  10  Gratt  255 ;  Watkins  v.  Hopkins, 
13  Gratt  743.    But,  as  we  hold  that  said  section  fifteen  of 
chapter  sixty  six,  found  in  chapter  tiiree,  Acts  1893,  does  not 
enable  a  married  woman  to  make  a  contract  to  bind  her  sepa- 
rate estate  which  she  could  not  have  made  before  it,  and  as 
our  decisions  stated  above  hold  that  a  bond  without  consid- 
eration does  not  bind  a  married  woman's  estate,  and  she 
could  show  that  want  in  a  chancery  suit  to  enforce  it  against 
her  estate,  and  as  we  do  not  think  that  by  giving  action  a*, 
law  on  such  bond  the  legislature  could  have  meant  to  de- 
prive her  of  that  defense,  we  conclude  she  may  make  defense 
of  vi^ant  of  consideration  at  law,  unlike  otiier  i)ersons.     But 
as  above  stated,  there  is  valid  consideration  for  thi«  bond. 
So  the  plea  presented  no  defense,  and  it  was  error  to  receive 
it,  and  render  judgment  in  favor  of  the  party  filing  it 

We  therefore  reverse  the  finding  and  judgment,  and,  ren- 
dering such  judgment  as  the  Circuit  Court  ought  to  have 
rendered,  we  disregard  the  plea  as  immaterial,  and  render 
judgment  for  plaintiff  against  both  defendants.  Afason  \. 
Bridge  Co.,  28  W.  Va.  639. 
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CHARLESTON. 

Clifton  r.  Montague. 

Submitted  January  12,  1895— Decided  March  27,  1896. 

1.    LiBASB— Implied  Covenant. 

Where  a  party  in  a  written  lease  describes  the  property  as  "the 
premises  known  as  the  'Bedford  Salt  Furnace  Property/  together 
with  all  the  appurtenances  thereto  belonging,  including  bIx  salt 
wells,  tools  and  fixtures  of  the  same,"  there  is  no  implied  covenant 
on  the  part  of  the  lessor  that  there  are  on  said  premdses  six  salt 
wells  of  any  pculicular  productlye  capacity,  or  BUitaihle  for  the 
purposes  for  which  they  are  leased. 

^      LiRASB— RBOITALS. 

The  recitals  oontained  in  said  loase  as  to  the  numiber  of  salt 
wells  included  in  the  premises,  after  the  lease  has  been  accepted 
and  acted  on  for  more  than  twto  years  by  the  lessee,  with  ample 
opportunity  of  knowing,  not  only  the  contents  of  tho  lease,  hut  the 
character  and  quality  of  the  property  leased,  must  be  regarded  as 
conclusive  of  the  fact  between  the  parties  to  said  lease. 

3.  LiKase— Implied  Warranty. 

The  words  ''including  six  salt  wells,"  contained  In  said  lease, 
create  no  implied  warranty  thalt  there  were  six  salt  wells  on  said 
premises  of  any  particular  quality  or  fitness  for  manufacturing 
salt. 

4.  L1EA8B--C0VENANT  to  Keep  in  Repair— Unavoidable  Aooi- 

DRNTS. 

Where  a  written  lease  of  property  provides  that  the  lessee  shall 
keep  the  same  in  repair  except  as  to  unayoidable  accidents  and  nat- 
ural wear  and  tear,  the  law  will  not  imply  a  contract  on  the  pait 
of  the  lessor  to  repair  damages  caused  by  unavoidable  accidents. 

Malcolm  Jackson,  Tomlinson  &  Wiley  and  Chas.  E. 
Hogg  for  plaintiff  in  error,  cited  1  Taylor  Land  &  Ten.  (8 
EA)  295;  5  Cow.  570;  23  Ark.  9;  17  Mass.  411;  1  Green.  Ev. 
(14  Ed.)  280;  26  W..  Va  .460;  2  Wall.  728;  2  Rice  Evidence 
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903;  50  Or.  108;  10  Lawyer's  Reports  Annotated,  785:  70 
Tex.  30,  377;  9  8.  E.  Rep.  672;  2  C.  C.  A.  319;  100  Mass.  63;  5 
Lans.  (N.  Y.)  230;  19  Wall.  548;  66  Mo.  63;  34  W.  Va.  155, 
764;35W.Va.387,389. 

John    U.  Myers   for  defendant    in  error,    cited  among 
other  ca^ee,  24  W.  Va.  206;  26  Am.  Rep.  556;  33  W.  Va.  32; 
13  Gratt.  705;  6  Gratt  633;  105  Mass.  478;  23  Mich.  164;  23 
N.  E.  Rep.  1006;  9  Cush.  242;  135  Mass.  380;  145  Mass.  36:3; 
118  N.  Y.  110;  7  Am.  St.  Rep.  269;  77  Am.  Dec.  229;  31  Barb. 
(N.  Y.)  345;  44  N.  J.  L.  331;  23  Mich.  164;  82  Va,  612;  8to. 
Tart.  §  244;  2  Mass.  455;  15  Va.  Law  Journal  163;  17  Am- 
&  Eng.  Ency.  of  Law  505,  510,  511;  47  Me.  362;  24  Me.  534; 
62  Ala.  2tl9;  2  Dowl.  258;  10  Ala.  109;  1  Bart.  L.  Pr.  254,  464, 
265,  315;  14  Gratt.  241;  22  Gratt.  136;  54  N.  H.  426;  30  Pa. 
St.  293;  44  X  J.  L.  332;  1  Sneed  (Tenn.)  614;  7  Wall  iV.  S.> 
416;  4  Mo  .App.  591;  23  Mich.  164;  9  Cush.  242;  9  Cush.  89; 
37  Barb.  313  or  331;  56  N.  Y.  (11  Sick.)  398;  Am.  Rep.  438 j 
48  Me.  316;  104  Ind.  81;  5  Rob.  Pr.  p.  78;  103  U.  S.  R.  485;  8& 
Va.  995;  76  Va.  169;  5  Gill  132  (46  Am.  Dec  628);  1  Chit- 
ty's  PI.  (16  Ed.)  p.  11  to  15  and  notes  6th;  8  Serg.  and 
Rawle  308;  4  Serg.  and  Rawle  549;  6  Mass.  460;  10  Mass.  379; 
2  John  Cos.  384;  l^Wask  Rep.  9  (15  Johns.  482) ;  16  Johns.  34; 
18  Johns.  459 ;  8  Serg.  and  Rawle  53 ;  11  Johns.  141 ;  13  Pet.  (U. 
416;  4  Mo.  App.  591;  23  Mich.  164;  9  Cush.  242;  9  Cush.  89; 
71  N.  Y.  481;  40  Barb.  574;  121  111.  61;  75  Wis.  462;  13  S.  \\. 
Rep.  (Ky.)  108;  108  N.  Y.  137;  34  Ga-  186;  2  111.  140;  38  Iowa 
321;  85  Ky.  597;  52  Me.  597,  598;  6  Cush.  (Mass.)  142;  9  Cush. 
(Mass.)  191;  29  Mich.  50;  5  Mich  368;  44  Mich.  617;  35  Miss. 
25;  49  Mo.  559;  44  Mo.  444;  87  Pa,  St.  365;  99  Pa,  St.  555;  (S.C. 
44  Am.  Rep.  126);  80  Va.  247;  23  How.  (U.  S.)  117;  117  U.  S. 
602;  90  N.  Y.  213;  38  O.  St.  659,  663;  45  O.  S.  235,  236. 

English,  Judge: 

This  was  an  action  of  covenant  brought  in  the  Circuit 
Court  of  Mason  county  by  George  Clifton  against  T.  G.  Mon- 
tague. The  action  was  predicated  upon  a  lease  executed  by 
said  T.  G.  Montague  to  said  George  Clifton  and  W.  H.  Ca- 
van,  dated  August  23,  1890,  whereby,  in  consideration  of 
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Ihe  rents  and  coyenants  therein  contained,  the  said  T.  G. 
Montague  leased  unto  said  Clifton  and  Cavan,  for  the  period 
of  three  years  from  that  date,  the  premises  known  as  the 
-^'Bedford  Salt  Furnace  Property,"  together  with  all  the  ap- 
purtenances thereto  belonging,  including  six  salt  wells, 
tools  and  fixtures  of  the  same,  and  the  buildings  of  the  party 
-of  the  first  part  located  thereon,  situated  in  and  near  the  Til- 
lage of  Clifton,  Mason  county,  W.  Va,,  with  the  right  to 
mine  coal  in  the  manner  therein  prescribed,  to  run  said  fur- 
nace, etc.,  upon  the  considerations  and  limitations  therein 
«et  forth. 

The  plaintiff,  in  his  declaration,  ayerred  that  the  defend- 
xint  by  said  lease,  for  himself,  impliedly  and  by  operation  of 
law,  did  covenant  with  the  said  George  Clifton  and  W.  H. 
Oavan  that  said  premises  and  property  included  six  salt 
wells  as  in  the  said  deed  specified,  suitable  for  pumping 
brine  therefrom  and  supplying  the  same  to  said  furnace  in 
the  manufacture  of  salt  on  said  premises,  and  that  the  de- 
fendant had  not  performed,  fulfilled,  and  kept  the  covenants 
contained  in  said  deed  according  to  the  tenor  and  effect,  true 
intent,  and  meaning  thereof,  in  this:  That  there  were  not  six 
salt  wells  on  said  premises,  as  called  for  in  said  deed,  suita- 
ble and  proper  for  pumping  brine  therefrom  and  supplying 
brine  to  said  furnace  for  the  manufacture  and  sale  of  salt, 
but  that  there  were  only  five  salt  wells  on  said  premises  suit- 
:able  for  pumping  brine  therefrom  and  supplying  brine  to 
said  furnace  in  the  manufacture  and  sale  of  salt. 

On  the  10th  day  of  February,  1893,  the  defendant  craved 
-oyer  of  the  lease,  and  demurred  to  the  plaintiff's  declaration, 
which  demurrer  was  overruled,  and  thereupon  the  defendant 
pleaded  covenants  performed  and  covenants  not  broken,  and 
issue  was  thereon  joined.  On  the  8th  day  of  May,  1893,  the 
plaintiff  was  allowed  to  amend  his  declaration  at  bar  by  in- 
serting an  additional  count,  in  which  count  the  breach  was 
alleged  as  follows:  ^'And  plaintiff  avers  that,  after  said  lease 
liad  been  made  and  entered  into  as  aforesaid,  the  said  de- 
fendant, through  his  agent  and  employes,  continued  to  work 
on  said  well  in  the  act  of  putting  it  in  proper  order  and  re- 
pair for  some  time  thereafter,  but  said  defendant  failed  and 
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refused  to  fininsh  the  work  of  repairing  said  well;  and  hy 
the  negligence  of  his  (defendant's)  agents  and  employes^ 
while  said  repairs  were  in  progress,  said  well  was  rendered 
wholly  worthless  and  made  incapable  of  use  by  said  lessees, 
Clifton  and  Cavan,  and  said  well  was  practically  destroyed, 
leaving  in  effect  but  five  salt  wells  on'  said  premises;  and  by 
reason  of  said  negligence  of  the  said  defendant,  through  his 
agent  and  employes,  in  working  on  said  well  as  aforesaid, 
said  well  was  so  much  injured  and  impaired  as  not  to  be 
practically  susceptible  of  being  put  in  proper  and  suitable 
condition  for  use  in  connection  with  salt  furnaces.  And 
plaintiff  avers  that  the  defendant,  in  thus  holding  out  to  Clif- 
ton and  Cavan  before  said  lease  was  executed  his  purpose 
and  intention  of  repairing  said  sixth  well,  whereby  said 
lessees  were  induced  to  enter  into  said  lease,  after  the  execu- 
tion to  abandon  as  aforesaid  the  repairs  of  said  well,  and  by 
defendant's  own  acts,  as  aforesaid,  to  render  ssiid  well  whol- 
ly worthless,  was  and  is  a  gross  fraud  thereby  practiced 
upon  said  lessees." 

On  the  16th  day  of  May,  1893,  the  demurrer  to  the  decla- 
ration as  amended  was  sustained,  and  the  plaintiff  filed  a 
second  amended  declaration  by  adding  two  new  counts 
thereto,  in  the  first  of  which  counts  the  plaintiff  averred 
that  '*the  said  defendant,  since  the  making  of  said  deed, 
hitherto  had  not  performtHi,  fulfilled,  and^  kept  the  covenant 
in  said  deed  contained  on  his  part  to  be  performed,  fulfilled, 
and  kept  according  to  the  tenor  and  effect,  true  intent,  and 
meaning  of  said  deed,  in  this,  to  wit:  That  there  were  not 
six  salt  wells  on  said  premises,  as  called  for  in  said  deed,  but 
that  there  were  only  five  salt  wells  on  said  premises,  and  not 
six,  as  stipulated  in  said  deed  of  lease. 

"And  plaintiff  further  averred  that,  in  consequence  of 
there  being  but  five  salt  wells  on  said  premises,  the  said 
George  Clifton  and  W.  H.jC^avan  were  forced  and  compelled 
to  provide  another  salt  well  at  their  own  cost  and  expense, 
and  at  gi'eat  delay  and  loss  of  time,  and  thev  were  therebv 
greatly  hindered  and  injured  in  the  business  of  the  manufac- 
ture and  sale  of  salt  on  the  said  premises  desribed  and 
leased  in  and  by  said  deed,  of  all  of  which  the  said  defendant 
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afterwards,  to  wit,  on  the  Ist  day  of  December,1892,  and 
long  prior  thereto,  had  notice."  In  the  second  count  the 
plaintiff  avers,  as  a  breach  of  covenant,  "that  the  said  de- 
fendant, since  the  making  of  the  deed  aforesaid,  hitherto  had 
not  performed,  fulfilled,  and  kept  the  covenants  in  said  deed 
contained  on  his  part  to  be  performed,  fulfilled  and  kept  ac- 
cording to  the  tenor  and  effect,  true  intent,  and  meaning  of 
said  deed,  in  this,  to  wit:  That  the  said  defendant  failed  and 
neglected  to  deliver  unto  the  said  plaintiff  and  said  W.  H. 
Gavan  the  six  salt  wells  in  said  deed  of  lease  stipulated  for, 
and  only  delivered  unto  them  five  salt  wells,  instead  of  the 
six  wells  called  for  in  said  lease,  and  tliat  in  consequence  of 
the  failure  and  neglect  of  the  said  defendant  to  deliver  unto 
the  said  plaintiff  and  said  W.  H.  Cavan  the  six  salt  wells 
stipulated  for  in  said  deed  of  lease,  and  by  reason  of  his  de- 
livery of  only  five  salt  wells  unto  said  plaintiff  and  said  Ca- 
van, the  said  George  Clifton  and  W.  H.  Cavan  were  forced 
and  compelled  to  provide  another  salt  well  at  their  own  cost 
and  expense,  and  at  great  delay  and  loss  of  time,  and  they 
were  thereby* greatly  hindered  and  injured  in  the  business  of 
the  manufacture  and  sale  of  salt  on  the  said  premises  de- 
scribed in  and  by  said  deed,  of  all  of  which  the  said  defend- 
ant afterwards  had  notice." 

Al  the  September  term,  1893,  the  defendant  craved  oyer  of 
the  writing  obligatory  sued  on  in  this  action,  and  demurred 
to  the  plaintiff's  declai*ation  as  amended,  and  to  each  count 
thereof,  in  which  the  plaintiff  joined,  which  demurrer  was 
sustained  by  the  court  as  to  counts  Nos.  1  and  2,  and  over- 
ruled as  to  counts  Nos.  3  and  4,  being  the  last  two  counts 
added,  by  way  of  amendment,  to  said  declaration;  and  the 
defendant  pleaded  covenants  performed  and  covenants  not 
broken,  and  issue  was  joined  thereon.  The  case  was  sub- 
mitted to  a  jury,  and  after  the  plaintiff  had  introduced  all  of 
his  witnesses,  and  examined  them  before  the  jury,  and  rest- 
ed his  case,  the  defendant,  by  his  attorney,  moved  the  court 
to  exclude  from  the  jury  all  the  evidence  introduced  by  the 
plaintiff,  which  motion  was  sustained  by  the  court;  and  the 
plaintiff,  by  his  counsel,  excepted,  and  asked  that  the  evi- 
dence so  excluded  be  certified  by  the  court  and  made  part  of 
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the  record,  which  waa  accordingly  done;  arid  the  Jury  found 
a  yerdict  for  the  defendant,  and  thereupon  the  plaintiff 
moved  the  court  to  set  aside  the  verdict  and  award  him  anew 
trial,  because  said  verdict  was  contrary  to  the  law  and  the 
evidence,  which  motion  the  court  overruled.  The  plaintiff 
excepted.  Judgment  was  rendered  for  the  defendant,  and 
this  writ  of  error  was  obtained. 

The  first  error  assigned  and  relied  upon  by  the  plaintiff  in 
error  is  as  to  the  action  of  the  Circuit  Court  in  sustaining 
the  demurrer  to  the  plaintiff's  declaration  and  first  amended 
declaration.    If,  in  considering  the  questions  raised  by  this 
assignment  of  error,  we  turn  to  the  rules  prescribed  by  the 
elementary  works  in  regard  to  the  action  of  covenant  as  a 
remedy,  we  find  in  Chitty's  Pleading  (16tb  Ed.  vol.  1,  p.  129) 
the  author  says:  "The  rules  respecting  this  action  are  few 
and  simple.    It  is  a  remedy  provided  by  law  for  the  recovery 
of  damages  for  the  breach  of  a  covenant  of  contract  under 
seal.    It  can  not  be  maintained  except  against  a  person  iifho, 
l)y  himself  or  some  other  person  acting  on  his  behalf,  has  ex- 
-ecuted  a  deed  under  seal,  or  who,  under  some  very  peculiar 
circumstances,  which  will  be  noticed  hereafter,  has  agreed 
by  deed  to  do  a  certain  thing.    In  the  case  of  a  covenant  un- 
der seal  an  action  of  covenant  may  be  supported,  whether 
such  covenant  be  contained  in  a  deed  poll  or  indenture,  or 
be  express  or  implied  by  law  from  the  terms  of  the  deed." 
Upon  this  question  as  to  the  existence  and  extent  of  implied 
covenants,  Mr.  Justice  Swayne,  in  delivering  the  opinion  of 
the  court  in  the  case  of  Sheets  v.  Selden,  7  Wall.  423,  says: 
"The  tendency  of  modem  decisions  is  not  to  imply  covenants 
which  might  and  ought  to  have  been  expressed  if  intended. 
A  covenant  is  never  implied  that  the  lessor  will  make  any  re- 
pairs.   The  tenant  can  not  make  repairs  at  the  expense  of  the 
landlord  unless  by  special  agreement.   If  a  demised  house  be 
burned  down  by  accident,  the  rent  does  not  cease.    The  les- 
see continues  liable,  as  if  the  accident  had  not  occurred." 
In  the  case  under  consideration  the  lessees  covenanted  and 
agreed  to  pay  to  the  lessor,  his  personal  representative  or  as- 
signs, two  hundred  and  fifty  dollars  per  month,  at  the  end  of 
each  calendar  month,  for  the  use  of  the  furnace  and  the  bit- 
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tern  flowing  therefrom,  ivnd  for  the  use  of  stable  and  ten 
dwelling  houses  upon  said  premises,  and,  in  addition  there- 
to, to  pay  a  royalty  for  the  coal  to  be  mined  by  them  in  the 
quantity  and  manner  therein  prescribed.  And  it  was  fur- 
ther provided  that,  if  said  lessees  failed  or  neglected  to  pay 
the  party  of  the  first  part  the  rent  and  royalty  for  the  space 
of  five  davs  after  the  same  became  due,  without  further  de- 
mand,  the  said  lessor  might  re-enter  and  take  possession  of 
said  premises  without  legal  process,  and  put  an  end  to  said 
tenancy,  without  waiving  any  security  held  by  him  for  such 
rent  and  royalty.  Said  lessees  also  covenanted  to  keep  said 
furnace  plant  in  proper  and  sufficient  repair,  and,  at  the  ter- 
mination of  the  lease,  to  surrender  and  deliver  possession  of 
the  premises  and  property  therein  described  unto  the  said 
lessor,  his  heirs  or  assigns,  in  good  working  order  and  condi- 
tion, unless  destroyed  by  fire  or  other  unavoidable  casualty 
not  caused  by  the  negligence  or  carelessness  of  said  lessees, 
their  servants  or  agents.  Now,  oyer  was  craved  of  this 
lease  when  the  demurrer  was  entered;  and,  in  determining 
the  questions  raised  by  the  demurrer,  we  must  take  the  lease 
by  the  four  corners,  and  gather  from  the  entire  instrument 
the  true  intent  of  the  contracting  parties.  It  appears  there- 
from that  two  hundred  and  fifty  dollars  per  month  was  to  be 
paid  for  the  use  of  the  furnace  and  the  bittern  fiowing  there- 
from, and  that  the  lessees  expressly  covenanted  to  keep  the 
furnace  plant  in  order  and  sufficient  repair.  Now,  what  is 
meant  by  the  words  "furnace  plant"?  Webster  defines  the 
word  **plant,"  in  a  commercial  point  of  view,  as  follows: 
**The  whole  machinery  and  apparatus  employed  in  carrying 
on  a  trade  or  mechanical  business,  also  sometimes  including 
real  estate  and  whatever  represents  investment  of  capital  in 
the  means  of  carrying  on' a  business,  but  not  including  ma- 
terial worked  upon  or  finished  products;  as  the  plant  of  a 
foundry,  a  mill,  or  a  railroad."  By  the  express  terms  and 
provisions  of  the  lease,  then,  the  lessees  were  to  keep  said 
furnace  plant  in  proper  and  sufficient  repair.  The  words 
"furnace  plant,"  under  the  above  definition  we  must  regard 
as  broad  enough  to  cover  the  six  salt  wells,  and  especially  is 
this  the  case  whem  the  lease  on  its  face  describes  the  proper- 
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ty  leased  as  the  **Bedford  Salt  Furnace  Property/'  together 
with  all  the  ai)pnrtenanees  thereto  belonging,  including  six 
salt  wells,  tools  and  fixtures  of  the  same,  etc. ;  and,  when  we 
look  further,  it  is  apparent  that  the  lessees  covenanted  and 
agi*eed  to  surrender  and  deliver  possession  of  the  premises 
and  property  thereinbefore  described  unto  the  party  of  the 
first  liart,  his  heirs  or  assigns,  in  good  working  order  and 
condition,  unless  destroyed  by  lire*  or  other  unavoidable  cas- 
ualty not  caused  by  the  negligence  or  carelessness  of  said 
'lessees,  their  servants  or  agents.     Now,  it  is  not  to  be  pre- 
sumed that  said  lessees  would  have  covenanted  to  return  the 
property  described  in  the  lease  (which,  in  express  words,  in- 
cludes six  salt  wells)  if  there  were  only  five  salt  wells  on  the 
property,  or  that  they  would  have  entered  into  a  covenant 
under  seal  for  the  lease  of  six  suit  wells  when  in  reality  there 
were  only  five  on  the  property.     Bigelow,   in   his   valuable 
work  on  p]stoppel,  on  page  (Ul,  says:  "Generally  speaking, 
it  is  often  said  that  a  man  is  presumed  to  know  the  truth  in 
regard  to  facts  within  his  own  special  means  of  knowledge. 
More  definitely  the  rule  has  been  stated  thus:  What  a  person 
is  bound  to  know  has  regard  to  his  particular  means  of 
knowledge,  and  to  the  nature  of  the  representation,  and  is 
then  subject  to  the  test  of  the  knowledge  which  a  man,  pay- 
ing that  attention  which  every  man  owes  to  his  neighbor  in 
making  a  representation,  would  have  acquired  in  the  partic- 
ular ca.se  by  the  use  of  such  means.''     In  the  case  at  bar,  the 
lessor,  in  describing  the  property  leased,  speaks  of  it  as  the 
following  premises  and  properties,  to  wit:  "The  premises 
known  as  the  'Bedford  Salt  Furnace  Property,'  together  with 
all  the  appurtenances  thereto  belonging,  including  six  salt 
wells,"  etc,  located  thereon.    The  lessees,  we  must  conclude, 
had    the    means    of    knowledge    within    their    power    as 
to   the    number    of    salt    wells    on    this    salt    property. 
The    number    of    salt    wells    on  the    property    was    not 
a    matter    of   insignificance,    but,    on    the    contrary,    the 
gravamen    of  the    complaint    in  the    plaintiff's    declara- 
tion   is    that   there    wei-e    only  five    salt  wells    instead  of 
six,  as  set  forth  and  described  inthe  lease.    We  must,  then, 
regard  the  words  "including  six  salt  wells''  as  a  particular 
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and  definite  i-eeital  of  a  material  fact,  and  under  the  head  of 
Estopi)el  (7  Am.  &  Eng.  Enc.  Law,  p.  7)  the  law  is  stated 
thus:  ^'Particular  and  definite  recitals  are  conclusive  evi- 
dence of  the  material  facts  stated ;"  meaning  the  material 
facts  stated  in  a  deed.  And  Bigelow  on  Estoppel,  on  page 
345,  says:  "Between  grantor  and  grantee  the  recitals  of  the 
-deed  will,  doubtless,  be  conclusive  evidence  in  a  proper 
-case."  The  recital  contained  in  the  deed  of  Iwise  as  to  the 
number  of  salt  wells  on  this  property  we  must  regard  as  con- 
<.*lusive  of  the  fact;  and  the  lessee,  having  accepted  and  acted 
upon  said  lease  for  more  than  two  years,  with  ample  oppor- 
tunity (jf  knowing  not  only  the  contents  of  the  lease,  but  the 
^•haracter  and  quality  of  the  property  leased,  is  estopped 
from  saying  there  were  only  five  salt  wells  instead  of  six 
xL}Hm  said  salt  property. 

The  plaintiff,  then,  having  placed  himself  in  a  position 
-which  precludes  him  from  denying  that  there  wei-e  six  salt 
wells  on  said  property,  the  next  question  to  which  we  direct 
our  attention  is  as  to  whether  the  defendant,  Montague,  by 
his  lease,  coven^inted  that  the  said  wells  should  yield  any 
particular  quantity  of  salt  water,  or  have  any  particular  pro- 
ductive capacity.  So  far  as  expressed  covenants  are  con- 
<;erned,  the  lease  is  silent  as  to  the  fitness  of  these  wells  for 
producing  salt  water.  Is  thei*e  any  implied  covenant,  or 
-covenant  by  operation  of  law,  that  said  wells  shall  be  fit  for 
the  purpose  for  which  they  were  leased?  If  the  wells  were 
deficient,  the  lessees,  by  a  provision  contained  in  the  lease, 
might  have  terminated  their  tenancy  at  the  end  of  any 
month  by  failure  to  pay  the  rent  for  five  days;  but  they  saw 
proi)er  to  tun  the  furnace  for  more  than  two  years,  and  this 
would  indicate  that  the  property  had  some  fitness  for  salt 
making.  The  weight  of  authority,  however,  as  we  under- 
stand it,  is  that  there  is  no  implied  warranty  as  to  the  fitnesa 
ot  the  leased  premises  for  the  purposes  for  which  it  is  leased. 
So,  in  the  case  of  Harlan  v.  Navigation  Co.,  35  Pa.  St.  287,  it 
was  held  that  **a  lease  of  the  right  to  mine  coal  in  the  land  of 
the  lessor  is  the  grant  of  afi  interest  in  the  land,  and  not  a 
mere  license  to  take  the  coal.  In  such  a  case  there  is  no  im- 
plied warranty  that  the  land  contains  coal  veins;''  and  that. 
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"if  the  parties  to  a  coal  lease  were  under  a  mutual  mistake 
as  to  the  existence  of  coal  veins  in  the  land  demised,  the 
proper  remedy  of  the  lessee  is  by  a  proceeding  to  rescind 
the  contract;  he  can  not  have  relief  in  an  action  in  affirmance 
of  it."  In  the  case  of  Sutton  v.  Temple,  12  Mees.  &  W.  52^ 
Pai'k,  B.,  held  as  follows:  "With  respect  to  the  other  and 
principal  question  in  this  case,  viz.,  whether  a  contract  or 
condition  is  implied  by  law,  on  the  demise  of  land,  that  it 
shall  be  reasonably  fit  for  the  purpose  for  which  it  is  taken,, 
if  the  questiofi  were  res  Integra ,  I  should  entertain  no  doubt 
at  all  that  no  such  contract  or  condition  is  implied  in  such 
a  case.  The  word  ^demise'  certainly  does  not  carry  with  it 
any  such  implied  undertaking.  The  law  merely  annexes  to 
it  a  condition  that  the  party  demising  has  a  good  title  to  the 
premises,  and  that  the  lessee  shall  not  be  evicted  during  the 
term.  If  we  included  any  such  contract  as  is  now  contended 
for,  then  in  every  farming  lease,  at  a  fixed  rent,  there  would 
be  an  implied  condition  that  the  premises  were  fit  for  the 
purposes  for  which  the  tenant  took  them,  find  it  is  difficult 
to  see  where  such  a  doctrine  would  stop."  In  the  case  of 
Clark  V.  Bahcock,  23  Mich.  164,  it  was  held  that  a  lease  of  a 
salt  well  implies  no  covenant  that  the  well  shall  be  of  any 
productive  cajiacity.  In  the  absence  of  an}-  distinct  agree- 
ment, the  lessee  takes  it  as  he  finds  it.  And  in  the  case  of 
KUne  V.  McLain,  33  W.  Va.  32  (10  S.  E.  Rep.  11)  this  Court 
held  that  "a  lessee  of  a  store  room  Cim  not  recover  in  an  ac- 
tion of  assumpsit  against  his  lessor  for  damages  sustained 
by  reason  of  the  failure  of  said  lessor  to  repair  damages  to 
such  building  caused  by  unavoidable  accident,  when  there 
is  a  written  lease  between  said  contracting  parti(*s,  in  the 
absence  of  an  express  covenant  that  said  lessor  should  make 
such  repairs,"  and  that  ^^where  a  written  lease  of  such  build- 
ing provides  that  the  lessee  shall  keep  the  same  in  repair,  ex- 
cept as  to  ^unavoidable  accidents  and  natural  wear  and 
tear,'  the  law  will  not  imply  a  contract  on  the  part  of  the 
lessor  to  repair  damages  caused  by  unavoidable  accidents, 
and  a  demurrer  will  be  sustained  to  a  declaration  setting^ 
forth  these  facts  in  a  special  count,"  that  "the  lessee  in  such 
an  action  will  be  confined  to  the  terms  of  the  written  con- 
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tract  declared  upon,  and  can  not  recover  upon  a  verbal  con- 
tract or  understanding  made  or  had  contemporaneously 
with  said  written  lease."  Washburn  on  Real  Property  (vol- 
ume 1,  p.  537,  §  7)  states  the  law  as  follows:  "Without  an  ex- 
■  press  contract  on  the  part  of  the  lessor,  he  can  not  be  held 
liable  for  repairs  made  by  the  tenant  upon  demised  pre- 
mises. Nor  would  he  be  bound  by  a  parol  promise  to  make 
repairs  if  such  promise  is  founded  only  upon  the  relation  of 
landlord  and  tenant.'^  Among  the  cases  which  might  be 
cited  upon  this  point,  a  canal  company  made  a  lease  of  water 
power  which  had  been  created  by  the  construction  of  the  ca- 
nal- It  was  held  not  to  constitute  a  covenant  on  the  part  of 
the  lessors  to  keep  the  canal  in  repair  or  supply  it  with  wa- 
ter; and,  if  the  canal  was  discontinued,  the  lessee  was  with- 
out remedy.  Trustees  v.  Brett,  25  Ind.  410.  So,  the  lease  of 
a  water  power  out  of  a  mill-pond  then  existing  was  not  held 
to  constitute  an  obligation  on  the  part  of  the  lessor  to  keep 
the  dam  in  repair.  Morse  v.  MaddoXy  17  Mo.  569.  And  a 
grant  for  a  right  to  take  water  from  a  well  does  not  bind  the 
owner  of  the  well  to  repair  iV 

Beading  then,  the  lease  upon  which  this  action  was  predi- 
cated, in  the  light  of  the  authorities  I  have  had  an  opportu- 
nity of  examining,  I  can  not  construe  the  words  '^including 
six  salt  wells,  tools  and  fixtures  of  the  same,''  as  implying 
six  salt  wells  of  any  particular  or  peculiar  fitness  for  the 
purpose  of  supplying  salt  water  for  the  use  of  the  furnace; 
neither  can  I  hold  that  a  salt  well  which  is  accidentally  ob- 
structed by  the  tubing  is  not  a  salt  well ;  and,  as  we  have 
seen,  if  the  well  is  out  of  repair,  in  the  absence  of  a  special 
covenant  the  lessor  is  not  bound  to  repair,  but  the  lessee 
takes  the  property  as  he  finds  it. 

Under  our  construction  then,  said  lease  contained  no  cov- 
enant, either  impliedly  or  by  operation  of  law,  that  said  pre- 
mises and  property  included  six  salt  wells  suitable  for  pump- 
ing brine  therefrom  and  supplying  the  same  to  said  furnace 
in  the  manufacture  of  salt  on  said  premises.  If  it  was  true 
that  there  was  a  covenant  implied  that  the  six  salt  wells 
should  be  fit  and  suitable  for  pumping  brine  for  said  furnace, 
then  it  is  true  such  implied  covenant  might  be  set  forth  in 
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the  declaration;  but,  as  there  is  no  such  implied  covenant, 
the  plaintiff  must  be  confined  in  his  pleading  and  proof  to 
the  covenants  contained  in  the  instrument  sued  upon;  and 
the  pleader  in  this  instance  having  gone  beyond  the  scope  of 
the  covenants  contained  in  the  lease,  and  being  unauthorized  • 
to  do  so  by  any  implied  covenant,  the  Circuit  Court,  in  my 
opinion,  committed  an  error  in  sustaining  the  demurrer  to 
flaid  first  declaration. 

The  plaintiff,  in  his  amended  declaration,  avers  that,  "  be- 
fore said  lease  was  executed,  the  defendant  well  knew  that 
there  wei'e  but  five  salt  wells  on  said  premises  suitable  to  be 
used  and  pumped  in  the  manufacture  of  salt;  and  defendant 
also  knew  that  to  render  said  Bedford  Salt  Furnace  fit  to  well 
and  properly  make  salt  in  the  usual  and  ordinary  way,  the 
other  and  sixth  well  complained  of  therein  would  have  to  be 
repaired  and  made  suitable  as  a  salt  well  to  be  used  in  con- 
nection with  said  furnace;  and  that  while  the  defendant, 
through  his  agents  was  proceeding  to  repair  said  well,  the 
said  lease  was  made;  and  that,  filter  said  lease  wa«  made, 
the  defendant  continued  to  work  on  said  well  in  the  act  of 
putting  it  in  proper  order  and  repair  for  some  time  thereaf- 
ter, but  said  defendant  failed  and  refused  to  finish  the  repairs 
on  said  well, and  by  negligence  of  defendant's  agents  and  em- 
ployes, while  said  repairs  were  in  progress,  said  well  waB 
rendered  wholly  worthless,  leaving,  in  effect,  but  five  salt 
wells  on  said  premises;  and  that  plaintiff  was  induced  to  en- 
ter into  said  lease  by  the  defendant  holding  out  to  said  Clif- 
ton and  Cavan,  before  said  lease  was  executed,  his  purpose 
and  intention  of  repairing  said  sixth  well,  and  afterwards  to 
abandon  said  w^ell,  and  by  defendant's  own  acts  to  render 
fiaid  well  wholly  w  orthless,  was  a  gross  fraud  upon  said  les- 
sees," etc.    Now,  when  it  is  remembered  that  this  is  an  ac- 
tion of  covenant,  and  the  instrument  sued  on  contains  noth- 
ing implying  an  assurance  that  said  well  should  be  put  in  re- 
pair, and  the  law  itself  does  not  imply  that  the  property  leas- 
ed shall  have  any  particular  suitableness  or  fitness  for  the 
purpose  for  which  it  is  leased,  and  when  we  consider, further, 
that  the  landlord  is  not  bound  to  repair  in  the  absence  of  a 
special  covenant  to  that  effect,  we  need  but  to  refer  to  the 
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ruling  of  this  Court  in  the  ease  of  Kline  v.  McLain,  33  W.  Va. 
32  (10  R.  E.  Rep.  11)  where  it  is  held  that  "the  lessee  in  such 
an  action,  will  be  confined  to  the  terms  of  the  written  con- 
tract declared  upon,  and  can  not  recover  upon  a  verbal  con- 
tract or  understanding  made  or  had  contemporaneously 
with  said  written  lease;''  and  I  can  reach  no  other  conclusion 
than  that  the  demurrer  was  properly  sustained  to  the 
amended  declaration. 

The  plaintiff  filed  a  second  amended  declaration,  including 
two  counts,  which  was  also  demurred  to;  but  the  court  over- 
ruled the  demurrer  to  said  second  amended  declaration,  as 
before  stated.  Did  the  court  err  in  so  ruling?  These 
counts  we  regard  also,  as  demuiTable,  for  the  reason 
that  the  lease,  which  (oyer  having  been  craved)  must 
be  read  in  connection  with  the  declaration,  contains, 
as  we  construe  it,  no  covenant,  express  or  implied,  that  the 
property  therein  described  contained  six  salt  wells  of  any 
particular  capacity,  or  that  they  were  fit  for  the  purpose  for 
which  they  were  leased.  In  the  case  of  Cotcen  v.  Sunderland, 
145  Mass.  364  (14  N.  E.  Rep.  117)  Devens,  J.,  delivering  the 
opinion  of  the  court,  says:  "It  is  a  general  rule,  well  estab- 
lished by  the  decisions  of  this  court,  that  the  lessee  takes  an 
estate  in  the  premises  hired,  and  takes  the  risk  of  the  quali- 
ty of  the  premises  in  the  absence  of  an  express  or  implied 
warranty  by  the  lessor  or  of  deceit.  ♦  ♦  ♦  The  rule  of 
caveat  emptor  applies,  and  it  is  for  the  lessee  to  make  the  ex- 
amination necessary  to  determine  whether  the  premises  he 
hires  are  safe  and  adapted  to  the  purposes  for  which  they 
su^e  hired."  In  the  first  of  said  counts  it  is  complained  that 
there  were  only  five  salt  wells  on  said  premises,  and  not  six, 
as  stipulated  in  said  deed  of  lease;  and,  while  it  is  ti'ue  that 
the  lease  describes  the  premises  as  including  six  salt  wells, 
jet,  when  we  remember  that  caveat  emptor  applies,  and  the 
plaintiff,  under  his  hand  and  seal,  has  admitted  that  there 
were  included  in  the  premises  six  salt  wells,  he  can  not  be 
heard  to  deny  it.  The  second  count  avers  that  the  defend- 
ant, by  said  deed,  impliedly  and  by  operation  of  law,  did  cov- 
enant with  plaintiff  and  said  Cavan  to  deliver  unto  them  si^ 
salt  wells  on  said  premises  for  the  purpose  of  the  manufac* 
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ture  of  salt  under  said  deed  of  lease,  and  the  breach  com- 
plained of  is)  that  only  five  salt  wells  were  delivered  to  them 
instead  of  six,  as  called  for  in  said  lease.  My  construction 
of  the  lease,  however,  is  that  there  was  no  implied  covenant 
to  deliver  to  said  Clifton  and  Cavan  any  number  of  salt 
wells.  The  property  leased  to  them  is  described  in  the  lease 
as  "the  premises  known  as  the  ^Bedford  Salt  Furnace  Pro- 
"perty/  together  with  the  appurtenances  thereto  belonging, 
including  six  salt'wells,"  etc.;  and,  in  speaking  of  the  six  sail 
wells,  the  evident  intention  was  to  describe  the  property  in- 
cluded in  the  lease. 

The  deed  itself  would  carry  the  right  of  possession.  Am- 
ple time  was  given  for  examination.  The  deed  bears  date 
the  23d  of  August,  1890;  and,  according  to  the  averments  of 
the  declaration,  possession  was  not  taken  thereunder  until 
the  28th  day  of  October  following.  So  that,  if  the  rule  m- 
veat  emptor  is  applied,  the  plaintiff  can  not  complain,  as  he 
had  ample  time  to  examine  the  premises  and  ascertain  what 
was  included  in  the  lease,  and  yet  he  took  possession,  jind 
operated  the  property  for  more  than  two  years  thereafter; 
and,  as  to  the  implied  covenant  averred,  it  was  held  in  Hud- 
son  Canal  Co.  v.  Pennsylvania  Coal  Co.y  8  Wall.  276,  that  'in 
the  case  of  a  contract  drawn  technicallv  in  form,  and  with 
obvious  attention  to  details,  a  covenant  can  not  be  implied, 
in  the  absence  of  language  tending  to  a  conclusion  that  the 
covenant  sought  to  be  set  up  was  intended."  Looking  to  the 
contents  of  this  lease,  it  is  apparent  that  the  same  is  careful- 
ly and  technically  drawn,  providing  for  the  mining  of  coal, 
and  furnishing  the  same  to  the  furnace  and  engines,  and  al- 
lowing a  deduction  from  the  royalty  in  the  event  the  fur- 
nace is  stopped  for  more  than  five  days  without  fault 
of  the  lessees,  allowing  the  lessor  to  re-enter  and  re-occupy 
the  premises  upon  the  failure  to  pay  rent  and  roy- 
alty for  five  days  after  the  same  falls  due,  providing  that 
the  property  should  not  be  sublet  without  the  written  con- 
sent of  the  lessor,  and  also  that  if  the  pri^i)erty  should  be 
seized  by  legal  process  for  the  debts  of  the  k-ssees,  the  same 
should  revert  to  the  lessor;  also  containing  a  covenant  that 
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the  lessees  should  keep  the  furnace  plant  in  proper  and  suf- 
ficient repair,  and  setting  forth  in  detail  how  the  coal  banks^ 
entries,  railroad  tracks,  and  drains  shall  be  managed,  and 
further  providing  for   the  return   of  the    property    de- 
scribed, including  the  six  salt  wells,  at  the  termination  of  the 
lease  to  the  lessor,  his  heirs  or  assigns,  in  good  working  or- 
der, unless  destroyed  by  fire  or  unavoidable  casualty,  not 
caused  by  the  negligence  or  carelessness  of  the  lessees,  their 
servants  or  agents.   Can  it  be  presumed  that  with  more  than 
two  months'  time  to  examine  the  property  between  the  date 
of  the  lease  and  the  time  when  the  furnace  was  fired  up,  the 
plaintiff  would  accept  and  act  under  said  lease,  reciting,  as 
it  did,  the  vital  and  important  fact  that  said  premises  includ- 
ed six  salt  wells,  when  in  fact  there  were  only  five  thereon? 
And  the  fact  that  under  these  circumstances,  which  appear 
on  the  face  of  the  declaration,the  lessees  accepted  the  pro- 
perty under  said  lease,  and  actively  operated  the  furnace 
thereon  for  more  than  two  years,  so  far  as  appears,  without 
any  effort  on  their  part  to  repair  said  sixth  well,  negatives 
the  presumption  that  there  was  any  implied  covenant  that 
there  were  six  salt  wells  of  any  particular  productive  capac- 
ity on  said  premises.    It  appears  by  averment  in  the  first 
amended  declaration,  that  this  sixth  well  was  being  repaired 
in  some  way  by  the  the  lessor  at  the  time  said  lease  was  exe- 
cuted ;  but  the  fact  that  a  salt  well  is  out  of  repair  does  not 
prevent  it  from  being  a  salt  well  still,  any  more  thaa  a  coal 
bank  which  is  obstructed  at  some  point  by  fallen  slate  is  no 
longer  a  coel  bank ;  and,  looking  at  the  face  of  the  lease,  we 
can  not  say  that  the  recital  in  the  description  of  the  property 
leased,    including    six    salt    wells,    implied    a    covenant 
that  there  were  six  salt  wells  of  any  particular  productive 
capacity  on  said  premises,  although  the  averments  of  the 
declaration  show  that  there  were  six  salt  wells  on  said  pre- 
mises, one  of  which  was  being  repaired  at  the  time  of  the  ex- 
ecution of  the  lease. 

For  these  reasons,  we  think  the  plaintiff  has  shown  no 
cause  of  action,  and  the  demurrer  should  have  been  sus- 
tained to  the  entire  declaration;  and  for  the  same  reasons 
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we  are  of  the  opinion  that  the  Circuit  Court  committed  no 
error  in  excluding  the  plaintiff's  evidence  from  the  jury. 
The  judgment  complained  of  must  be  affirmed,  with  costs, 
etc. 
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CHARLESTON. 

Elder  et  al.  v.  Incorporators  of  Central  City. 

Submitted  January  15, 1895— Decided    March   27,   1895.     . 

Incorporation  of  Municipalities — Constitutional  Law. 

Chapter  47  of  the  Code,  in  relation  tx>  the  incorporation  of  citie6» 
towns,  and  villages,  in  so  far  as  It'oonfera  on  the  circuit  court 
functions  in  their  nature  Judicial  and  administrative,  although 
in  furtherance  of  the  power  of  the  legislative  department  of 
the  state  government,  la  constitutional  and  valid. 

C.  S.  Welch  and  Simms  &  Enslow  for  plaintiff  in  error, 
cited  29  Mich.  451;  32  Minn.  540;  Cooley  Con.  Lim.  p.  137; 
Locke  on  Civil  Government  142;  43  Iowa  252;  28  W.  Va.  2«9; 
36  N.  W.  Rep.  813;  11  Ohio  St.  99;  70  N.  Y.  518;  14  Am.  Rep. 
312;  3  Am.  &  Eng.  Cj.  of  Law,  698;  15  Id.  1003;  Const.  Art. 
VI,  sec.  39. 

Geo.  J.  McCoMAs  for  defendants  in  error,  cited  Const. 
Art.  Vf,  sec.  39;  32  Minn.  543;  Cooley  Con.  Lim.  77;  10  CoL 
553,  559;  13  Gratt  78;  8  Pa.  St.  391,  395,  416;  25  W.  Va.  428; 
11  Ohio  St.  99;  8  Ohio  St.  285;  28  W.  Va.  289. 

Holt,  President  : 

The  Circuit  Court  of  Cabell  county,  on  petition  of  J.  S. 
Parr  and  others,  by  order  entered  on  the  31st  day  of  July, 
.•ri>3^  directed  a  certificate  of  incoi'poration  to  be  iss:ied  of  a 
])ai  {  of  O  ijyandotle  district  as  a  town  by  the  name  of  Ct'iitral 
City,  from  which  order  B.  D.  Elder  and  others  obtained  lb!?* 
writ  of  error. 

In  1872,  the  organization  of  many  parts  of  the  state  into 
municipal  corporations,  for  the  purpose  of  local  self -govern- 
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ment  had  became  a  matter  of  frequent  and  urgent  necessity. 
The  f  ramers  of  the  constitution  thought  that  this  need  in  the 
great  majority  of  cases  could  be  met  more  efficiently  and  im- 
partially by  a  general  law  than  by  a  great  multitude  of  spe- 
cial enactments;  hence  section  thirty  nine  of  article  six  of 
the  constitution  prescribes  that  the  legislature  shall  not 
pass  special  laws  incorporating  cities,  towns  or  villages,  or 
amending  the  charter  of  any  city,  town  or  village,  containing 
a  population  less  than  two  thousand,  but  shall  provide  for 
the  same  by  general  law.  Thereupon  the  legislature  enact- 
ed chapter  forty  seven  of  the  Code — see  Code,  p.  421  (Ede 
1891) — which  provides  that  any  part  of  any  district  or  dis- 
tricts not  included  within  any  incorporated  town,  village,  or 
city,  and  containing  a  resident  population  of  not  less  than 
one  hundred  persons,  and  if  it  shall  include  within  its  boun- 
daries a  territory  of  not  less  than  one  quarter  of  one  square 
mile  in  extent,  may  be  incorporated  as  a  city,  town,  or  vil- 
lage, under  the  provisions  of  this  chapter.    It  then  provides 

^  that  an  accurate  survey  and  map  shall  be  made  of  the  terri- 
tory;  that  a  census  of  the  resident  population  shall  be  taken; 
public  notice  thereof  be  given  that  application  will  be  made 
to  the  Circuit  Court  for  a  certificate  of  incorporation;  and 
that  the  question  w'ill  be,  at  a  named  time  and  place,  sub- 

.  mitted  to  the  vote  of  the  qualified  resident  voters;  and  upon 
filing  a  proper  certificate,  and  upon  satisfactory  proof  that  a 
majority  of  all  the  qualified  voters  residing  within  such 

boundary  have  voted  in  favor  of  such  incorporation,  and  that 

* 

all  the  provisions  of  the  law  have  been  complied  with,  the 
Circuit  Court  shall  by  an  order  entered  of  record  direct  the 
clerk  of  said  court  to  issue  a  cei*tificate  of  incorporation  of 
such  city,  town,  or  village  in  form  or  in  substance  as  follows 
(giving  the  form).  The  statute  then  proceeds  to  prescribe 
the  various  powers  and  duties  of  such  municipal  corpora- 
tion. 

This  statute  itself  erects  the  local  body  of  citizens  into  a 
municipal  corporation  upon  their  bringing  themselves  with- 
in its  provisions  and  upon  complying  with  its  terms,  all  of 
which  are  specific  and  fixed  therein  (see  Thomp.  Corp.  §  110 
et  seq.) ;  and  whether  the  facts  thus  required  exist  in  the  par- 
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ticular  case  the  Circuit  Court,  after  due  notice  to  all  con- 
cerned and  an  opportunity  to  be  heard  against  the  applica- 
tion, ascertains  and  determines.  This  is,  at  least,  an  admin- 
istrative or  quasi  judicial  function,  which  the  Circuit  Court 
may  be  authorized  to  perform.  See  latter  clause  of  section 
twelve,  article  eight.  Const. 

This  Court  has  already  held  the  statute  in  question  to  be 
constitutional  (see  In  re  tmcn  of  Union  Mines,  39  W.  Va.  179 
(19  S.  E.  Rep.  398);  and,  no  other  objection  being  made  or 
discussed,  the  judgment  complained  of,  ought  to  be  affirmed, 
as  a  constitutional  question  is  involved;  but  the  majority  of 
the  court  being  of  opinion  that  the  matter  is  only  administra- 
tive, and  that  this  Court  has  no  jurisdiction  in  a  matter 
merely  quasi  judicial,  the  writ  of  error  must  be  dismissed  as 
improvidently  awarded. 
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^  ^  Submitted  January  81, 1895— Decided  March  27, 1895. 
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62  465  CoBPORATioNS— Service  op  Process. 

Process  emanating  from  tlie  Circuit  Court  against  a  corporation 
may  be  served  upon  any  person  appointed  pursuant  to  law  to  ac- 
cept service  for  it;  but  such  service  must  be  In  the  county  In 
which  such  person  resides,  and  the  return  must  show  this,  and 
state  on  whom  and  when  the  service  was,  otherwise  the  service 
shall  not  be  valid. 

Couch,  Flournoy  &  Price  for  plaintiff  in  error: 

Return  of  service  had, — ^Code,  c.  41,  s.  6;  Id.y  c.  124,  s.  7;  31 
W.  Va.  364;  35  W.  Va.  328;  Code,  c  54,  s.  24;  Id,,  c  123,  s.  1; 
Id,,  c.  50,  ss.  32,  39. 

Demurrer  to  declaration, — Stephens  on  Plead.  69-70;  Chitty 
on  Plead.  465;  9  Gratt.  37. 

No  oath  or  bond. — Code,  c.  85,  s.  1  and  5;ild.  c.  85,  s.  10;  Id, 

c.  118  s.  2  and  3. 
Evidence  as  to  heirs  of  Thomas  Fife. — 45  Ohio  St.  Rep.  470; 
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4  Amer.  St.  R^p.  548;  57  Ga.  277;  29  Gratt  255;  31  Gratt  855; 
26  W.  Va-  143;  29  W.  Va.  410.  * 

Clark's  Jurisdiction  limited  and  special — Code,  c.  118,  88.  1, 
2,  3 ;  27  W.  \  a.  244,  256. 

Appointment  of  Adm^r  not  reported  to  next  regular  session. — 
Code,  c.  118,  88. 1,  2,  3;  34  W.  Va.  400. 

Measure  of  damages,— ^2  W.  Va.  371,  377  et  seq.;  152  U.  S. 
230;  113  Ind.  119;  48  Am.  Dec.  637,  note;  12  Am,  St.  Rep.  375, 
'extended  note;  17  Lawyers  Reports  Anno.  71,  extended  note; 
31  W.  Va.  316-317  and  cases  cited.  Also  p.  242  et  seq.;  18 
<J  .R.  9:{ ;  3  Hurl.  &  N.  211 ;  29  Gratt.  570 ;  32  Gratt  394 ;  Death 
by  Wrongful  Act,  Tiffany,  see  statutes  and  authorities  there 
collected;  84  Cal.  515;  26  Ind.  477;  127  Ind.  545;  48  Fed.  Rep. 
«63;  33  Conn.  51;  36  Conn.  152;  51  N.  W.  Rep.  244. 

Must  he  natural  and  proximate  cause. — 31  W.  Va.  231  and 
-cases  cited;  17  W.  Va.  190. 

Nominal  damages  only. — 45  111.  197;  92  Amer.  Dec.  206. 

J.  E.  CniLTox  and  W.  E.  Chilton  for  defendant  in  error, 
-cited  Code,  c.  54,  s.  37;  3  W.  Va.  582;  20  W.  Va.  571;  29  W.  Va. 
406;  12  Gratt.  89,  90,  91;  10  Gratt.  358,  377;  9  I^igh  119;  2 
Rob.  R.  102;  9  Gratt  312,  328*;  138  U.  S.  439;  20  N.  Y.  S.  164; 
21  S.  W.  Rep.  1088;  Id.  1094;  22  S.  W.  Rep.  984;  50  N.  W.  Rep. 
443;  89  Tenn.  575,  311 ;  18  S.  W.  Rep.  1139;  34  W.  Va.  402;  8 
Wheat.  642;  2  N.  H.  4:^7,  438;  1  Vermont  151;  10  W.  Va.  507 1 
Code,  c.  125,  s.  39;  10  W.  Va.  507;  2  W.  Va.  495;  21  W.  Va. 
218-19;  4  W.  Va.  138,  634-35;  33  W.  Va.  197;  37  W.  Va,  606; 
38  W.  Va.  658. 

SiMMs,  Ekslow  &  Chilton  for  defendant  in  error: 

As  to  appointment  of  administrator. — 9  Gratt.  142;  12  Gratt 

85;  5  Johnson  Ch'y  N.  Y.  334;  19  Gratt  14;  4  Colorado  1; 

Sutherland  on  Statutory  Constructions,  222. 

As  to  instructions.— 21  W.  Va.  32;  32  W.  Va.  370;  29  N.  Y. 

286. 

English^  Judge; 

On  the  4th  day  of  July,  1891,  William  E.  Fife  was  travel- 
ing as  a  passenger  on  the  Kanawha  &  Michigan  Railway, 
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and  was  killed  by  a  wreck  occasioned  by  the  falling  of  a 
briflge  on  the  line  of  said  railway  in  Kanawha  county.  On 
the  16th  day  of  July,  1891,  C.  T.  Fife  was  appointed  adminis- 
trator of  his  estate,  and  on  the  21st  day  of  June,  1893,  the 
clerk  of  the  County  Court  of  Putnam  county,  in  which  coun- 
ty said  W.  E.  Fife  resided  at  the  time  of  his  death,  made  an 
order  in  vacation,  reciting  the  facts  as  to  the  appointment  ot 
C.  T.  Fife  as  administi^ator  of  W.  E.  Fife,  and  his  subsequent 
death,  and  upon  the  motion  of  J.  L.  Bowyer  appointing  J.  E. 
Frazier,  "sheriff  of  this  county,"  administrator  de  bonis  mn 
of  the  personal  estate  of  said  W.  E.  Fife,  deceased. 

On  the  Ist  day  of  July,  189*3,  an  action  of  trespass  on  the 
case  was  brought  in  the  Circuit  Court  of  Kanawha  counts 
in  the  name  of  J.  E.  Frazier,  sheriff,  and  administrator  de 
bonis  non  of  the  estate  of  ^V.  E.  Fife,  deceased,  against  the 
Kanawha  &  Michigan  Railway  Company,  claiming  ten  thou- 
sand dollars  damage  on  account  of  the  death  of  his  intestate. 
On  the  12th  day  of  December,  1893,  when  the  ease  was  called 
for  trial,  the  defendant,  by  counsel,  appeared  for  the  pur- 
pose of  moving  to  quash  the  plaintiff's  writ  and  return  there- 
on, which  motion,  having  been  made  and  considered  by  the 
court,  was  overruled,  and  the  defendant  excepted,  and  there- 
upon the  defendant,  by  its  attorneys,  craved  oyer  of  the 
plaintiff's  letters  testamentary,  which  were  produced,  and 
read  to  it,  whereupon  said  defendant  demurred  to  the  plain- 
tiff's declaration,  and  each  count  thereof,  in  which  demurrer 
the  plaintiff  joined,  which  demurrer  was  overruled,  and  the 
defendant  again  excepted.  The  defendant  then  tendered 
six  special  pleas  in  writing,  numbered  from  one  to  six,  in- 
clusive, to  the  filing  of  which,  and  each  of  them,  the  plaintiff 
objected,  which  objections  were  overruled,  and  said  pleas 
were  filed,  and  the  plaintiff'  excepted;  and  the  defendant  also 
pleaded  not  guilty,  and  issue  was  thereon  joined.  The  plain- 
tiff replied  generally  to  special  pleas  Nos.  1  and  4,  and  issue 
was  thereon  joined.  Issue  was  also  joined  on  special  pleas 
Nos.  2  and  3,  and  the  plaintiff  replied  generally  to  special 
plea  No.  5,  and  issue  was  joined  thereon  and  on  plea  No.  6. 
Said  special  pleas  are  in  the  words  and  figures  following: 
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No.  1 :  "And  for  further  plea  in  this  behalf  said  defend- 
ant Bays  that  the  plaintiff,  J.  E.  Frazier,  was  not,  at  the  time 
of  the  institution  of  this  suit,  nor  ever  hath  been  since  said 
time,  and  is  not  now,  the  administrator  de  bonis  non  of  W.  E. 
Fife,  deceased,  and  this  it  is  ready  to  verify." 

No.  2:  "And  for  further  plea  in  this  behalf  the  said  de- 
fendant says  tliat  the  plaintiff,  J.  E.  Frazier,  was  not  at  the 
time  of  the  institution  of  this  suit,  nor  ever  hath  been  since 
said  time,  and  is  not  now,  the  administrator  de  bonis  non  of 
W.  E.  Fife,  deceased,  and  of  this  it  puts  itself  upon  the  coun- 
try." 

No.  3:  "And  for  further  plea  in  this  behalf  the  said  de- 
fendant says  that  the  plaintiff,  J.  E.  Frazier,  was  not  at  the 
time  of  the  institution  of  this  suit  the  administrator  de  bonis 
non  of  W.  E.  Fife,  deceased,  and  of  this  it  puts  itself  upon 
the  country." 

No.  4:  "And  for  further  plea  in  this  behalf  the  said  de- 
fendant says  that  the  plaintiff,  J.  E.  Frazier,  was  not  at  the 
time  of  the  institution  of  this  suit  the  administrator  de  bonis 
non  of  W.  E.  Fife,  deceased,  and  this  it  is  ready  to  verify." 

No.  5:  "And  for  further  plea  in  this  behalf  the  defendant 
says  that  the  plaintiff,  J.  E.  Frazier,  is  not  now  the  adminis- 
trator de  bonis  fwn  of  W.  E.  Fife,  deceased,  and  this  the 
said  defendant  is  ready  to  verify." 

No.  6:  "And  for  further  plea  in  this  behalf  the  defendant 
says  that  the  said  J.  E.  Frazier  is  not  now  the  administrator 
de  bonis  non  of  W.  E.  Fife,  deceased,  and  of  this  it  puts  itself 
upon  the  country." 

On  the  13th  day  of  December,  1893,  the  case  was  submit- 
ted to  a  jury,  which  resulted  in  a  verdict  for  the  plaintiff,  as- 
sessing the  damages  at  four  thousand,  five  hundred  dollars. 
During  the  progress  of  the  trial,  and  after  all  of  the  evidence 
was  put  before  the  jury,  the  court,  at  the  instance  of  the 
plaintiff,  gave  to  the  jury  the  following  instructions,  marked 
one,  two,  three,  and  five: 

No.  1:  "The  court  instructs  the  jury  that  the  law,  in  ten- 
derness of  human  life,  holds  railroad  companies  liable  for 
the  slightest  negligence,  and  compels  them  to  repel  by  satis* 
factory  proofs  every  imputation  of  such  negligence.    When 


1 


228  Prazier  v.  Kanawha  &  M.  Ry.  Co. 

a  railroad  company  undertakes  to  carry  passengers  by  the 
agency  of  steam,  public  policy  and  safety  require  that  they 
be  held  to  the  greatest  possible  care  and  diligence.  Any 
negligence  or  default  in  such  cases  makes  such  carrier  liable 
in  damages  under  the  statute." 

No.  2:  "The  jury  are  instructed  that  the  defendant  rail- 
way company  is  held  by  the  law  to  the  utmost  care,  not  only 
in  the  management  of  its  train  and  cars,  but  also  in  the 
structure,  repair,  and  care  of  the  track  and  bridges,  and  all 
other  arrangements  necessary  to  the  safety  of  the  pas- 
sengers.'- 

No.  3:  "The  jury  are  instructed  that  while  they  must  as- 
sess the  damages  with  reference  to  the  pecuniary  injuries  sus- 
tained by  the  distributees  in  consequence  of  the  death  of  W. 
E.  Fife,  they  are  not  limited  to  the  losses  actually  sustained 
at  the  precise  period  of  his  death,  but  may  include  all  pros- 
pective losses,  provided  they  are  such  as  the  jury  believe 
from  the  evidence  will  actually  and  fairly  and  justly  result 
to  the  distributees  as  the  proximate  damages  arising  from 
the  wrongful  death." 

No.  5 :  "The  court  instructs  the  jury  that  in  the  record  ex- 
hibited in  this  case  the  plaintiff,  J.  E.  Frazier,  is  the  admin- 
istrator de  bonis  non  of  W.  E.  Fife,  deceased,  and  as  such  can 
maintain  this  action." 

The  defendant  moved  the  court  in  arrest  of  judgment,  and 
to  set  aside  the  verdict  of  the  jury  rendered  in  the  case,  and 
award  it  a  new  trial,  upon  the  ground  that  the  said  verdict 
was  contrary  to  the  law  and  the  evidence,  was  excessive  and 
exorbitant,  and  upon  the  further  grounds  that  the  court 
misinstructed  the  jury,  and  for  other  errors  apparent  upon 
the  record,  which  motions  were  overruled,  and  the  defendant 
excepted.  The  court  rendered  judgment  upon  said  verdict, 
and  the  defendant  applied  for  and  obtained  this  writ  of 
error. 

The  first  error  assigned  and  relied  upon  by  the  plaintiff  in 
error  is  claimed  to  be  in  the  action  of  the  Circuit  Court  in 
overruling  the  defendant's  motion  to  quash  the  return  on  the 
writ— that  said  return  does  not  show  that  George  S.  Couch, 
the  attorney  upon  whom  it  was  served,  resided  in  Kanawha 
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county  when  it  was  served.  The  return  on  said  summons  is 
as  follows:  "Executed  the  within  summons  the  first  day  of 
July,  1893,  by  delivering  an  office  copy  thereof  to  George 
S,  Couch,  the  attorney  of  record  appointed  by  the  Kanawha 
&  Michigan  Railway  Company  on  whom  process  can  be 
served,  this  day,  in  the  county  of  Kanawha,"  stiite  of  West 
Virginia-  Given  under  my  hand  this  Ist  day  of  July,  1893. 
J.  G.  Wilson,  Deputy  for  Peter  Silman,  S.  K.  C'  Did  the 
Circuit  Court  err  in  overruling  this  motion?  In  determin- 
ing this  question  we  must  look  to  the  statute  which  pre- 
scribes the  mode  in  which  process  shall  be  served  upon  a 
corporation.  Section  six  of  chapter  forty  one  of  the  Code, 
among  other  things,  provides  that  "the  service  of  process 
when  person  or  property  is  not  to  be  taken  into  custody,  or 
it  is  not  otherwise  specially  provided,  shall  be  subject  to  the 
regulations  contained  in  the  several  sections  from  thirty  two 
to  thirty  nine  inclusive  of  chapter  .fifty  of  the  Code."  Sec- 
tion thirty  four  of  chapter  fifty  provides  that:  "Unless 
otherwise  specially  provided  such  process  or  order  and 
any  notice  against  a  corporation  may  be  served  upon  the  ■ 
president,  cnshier,  treasurer  or  chief  officer  thereof,  or  if 
there  be  no  such  officer,  or  if  he  be  absent,  on  any  officer,  di- 
rector, trustee  or  agent  of  the  corporation  at  its  principal  of- 
fice or  place  of  business,  or  in  any  county  in  which  a  director 
or  other  officer  or  any  agent  of  said  corporation  may  reside. 
But  service  at  any  time  may  be  made  upon  any  corporation 
in  the  manner  prescribed  for  similar  proceedings  in  the  cir- 
cuit court."  And  section  thirty  eight  provides  that  ^'service 
on  any  person  under  either  of  the  last  four  sections  shall  be 
in  the  county  in  which  he  resides;  and  the  i*eturn  must  show 
this,  and  state  on  whom  and  when  the  service  wa«,  other- 
wise the  service  shall  not  be  valid."  The  ninth  clause  of 
section  17,  chapter  14,  p.  124,  of  the  Code,  under 
heading  of  "Statutes  and  Rules  of  Construction,"  provides 
that  "the  word  ^person'  includes  corporations  if  not  restrict- 
ed by  the  context"  It  is  true  that  section  7  of  chapter  124, 
under  the  head  of  "Process  Commencing  Suit,"  etc,  provides 
that  "it  shall  be  sufficient  to  serve  any  process  against  or  no- 
tice to  a  corporation  on  its  mayor,  president  or  other  chief 
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officer,  or  any  person  appointed  pursuant  to  law  to  accept 
service  of  process  for  it,"  etc.,  but  when  we  wish  to  ascertain 
how  process  is  to  be  served  upon  these  persons  the  informa-  * 
tion  is  obtained  by  turning  to  the  statutes  which  have 
been  quoted  above,  which  prescribe  the  manner  in  which 
such  process  shall  be  executed  and  returned,  which  statutes, 
being  in  pari  materia,  are  to  be  construed  together.  Now, 
the  words  with  which  section  ^8  of  chapter  50  commence,  to 
wit,  "Service  on  any  person  under  either  of  the  last  four  sec- 
tions shall  be  in  the  county  in  which  he  resides,"  includes 
"service  upon  any  corporation  in  the  manner  prescribed  for 
similar  proceedings  in  the  circuit  court;"  that  is,  as  we  find 
it  provided  in  section  7  of  chapter  124,  "by  serving  the  pro- 
cess inter  alia  on  any  person  appointed  pursuant  to  law  to 
accept  service  of  process  for  it,"  and  such  service  being  un- 
der one  of  the  last  four  sections,  as  contemplated  by  section 
38,  of  chapter  50,  must  b^  in  the  county  in  which  the  person 
resides  upon  whom  it  is  executed,  and  the  return  must  show 
this,' and  state  on  whom  and  when  the  service  was,  otherwise 
the  service  shall  not  be  valid.  In  the  case  of  Railtcay  Co.  v. 
Ryan,  31  W.  Va.  306  (6  S.  E.  Rep.  924)  Sn.^-der,  J.,  in  deliver- 
ing  the  opinion  of  the  court,  says:  "And  sections  34-37  of 
chapter  50  of  the  Code  provide  the  manner  in  which  service 
may  be  made  on  corporations  for  the  commencement  of  ac- 
tions in  a  justice's  court.  The  next  section  is  as  follows: 
'38.  Service  on  any  person  under  either  of  the  last  four  sec- 
tions that  is,  sections  34-37  of  chapter  50  of  the  Code,  which 
includes  service  on  the  attorney  appointed  under  chapter  54, 
as  foresaid  shall  be  in  the  county  in  which  he  resides,  and 
the  return  must  show  this,  and  state  on  whom  the  service 
was,  otherwise  the  service  shall  not  be  valid.'  Comparing 
the  returns  with  the  provisions  of  this  statute,  it  is  apparent 
that  the  service  on  the  corporation  was  invalid,  because  it 
fails  to  show  that  it  was  served  on  the  attorney  in  the  county 
of  his  residence.  The  statute  expressly  commands  that  the 
return  shall  state  that  the  service  was  in  the  county  in 
which  the  person  served  resides,  and  declares  that,  unless 
this  is  done,  the  service  shall  be  invalid.  The  service  being 
thus  invalid,  and  there  having  been  no  appearance  by  the 
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^corporation  before  the  justice,  th^  iudgmeot,  under  such  cir- 
cnmstances,  is  sn  absolute  nullity.  An  invalid  service  is 
the  same  a49  no  service  whatever,  and  the  law  is  well  settled 
that  a  judgment  rendered  without  an  appearance  by  or  ser- 
vice upon  the  defendant  is  void  for  want  of  jurisdiction  in 
the  court  to  pronounce  judfonent.  Freem.  Judgm.  §§  495, 
521."  Now,  when  we  refer  again  to  section  six  of  chapter^ 
forty  one  under  the  head  of'The  Execution  and  Return  of 
Prot-ess,"  we  find  that  when  person  or  property  is  not  to  be 
taken  into  custody,  or  it  is  not  otherwise  specially  pro\ided, 
«nch  service  shall  be  subject  to  the  I'egulations  contained  in 
the  several  sections  from  thirty  two  to  thirty  nine,  inclusive, 
of  chapter  fifty  of  the  Code,  which  includes  section  thirty 
<eight,  which  provides  that  service  under  said  sec- 
tions shall  be  in  the  county  in  which  the  person  re- 
sides, and  the  return  must  show  this,  and  state  on 
whom  and .  when  the  service  was,  otherwise  the  ser- 
vice shall  not  be  valid.  There  can  be  no  question  but  that 
this  process  should  have  been  served  subject  to  the  regula- 
tions contained  in  the  several  sections  from  thirty  two  to 
thirty  nine,  inclusive,  of  chapter  fifty,  of  the  Code,  because 
neither  person  nor  property  was  to  be  taken  into  custody, 
and  it  is  not  otherwise  specially  provided.  Faction  seven  of 
<;hapter  one  hundred  and  twenty  four  provides  on  whom  the 
process  may  be  served,  to  wit,  **any  person  appointed  pursu- 
ant to  law  to  accept  service  of  process  for  it,"  but  is  silent 
as  to  the  manner  in  which  such  service  may  be  made;  and 
when  the  officer  executing  the  process  wishes  information 
as  to  the  regulations  respecting  such  service  and  his  return 
thereon,  he  finds  it  alone  in  the  last  paragraph  of  section  six 
of  chapter  forty  one  of  the  Code,  and  in  sections  from  thirty 
two  to  thirty  nine  inclusive,  in  chapter  fifty  of  the  Code. 
The  case  of  RdtltDay  Co.  v.  Ryan,  supra,  holds  that  a  return  of 
service  of  a  summons  issued  by  a  justice  against  a  corpora- 
tion on  the  attorney  appointed  under  chapter  fifty  four  to 
accept  service,  etc.,  must  show  that  such  service  was  in  the 
county  in  which  he  resides,  to  support  its  validity ;  and  the  last 
clause  of  section  thirty  four  of  chapter  fifty  of  the  Code  pro- 
vides that  service  may  be  made  on  any  corporation  in  the 
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manner  prescribed  for  similar  proceedings  in  the  circuit 
court,  one  of  which  modes  is  by  service  on  such  attorney; 
and  when  we  inquire  how  it  is  to  be  served  the  answer  is 
found  in  section  thirty  eight,  which  provides  that  such  ser- 
vice shall  be  in  the  county  in  which  such  attorney  resides, 
and  the  return  must  show  this,  and  state  on  whom  the  ser- 
vice was,  otherwise  the  service  shall  not  be  valid.  Service 
on  such  attorney  is  to  be  made  precisely  as  it  is  upon  the 
president  of  such  corporation,  and  this  Court  has  held,  in  the 
case  of  Taylor  v.  Railroad  Co.,  35  W.  Va.  328  (13  S.  E.  Rep. 
1009)  that  service  of  a  summons  in  an  action  before  a  justice 
against  a  domestic  railroad  corporation  upon  its  president 
must  be  in  the  county  in  which  he  resides,  and  the  return 
must  show  that  fact,  else  it  is  invalid,  and  that  a  judgment 
based  on  a  return  of  service  not  showing  that  fact,  there  be- 
ing no  appearance,  is  void.  In  the  case  under  consideration, 
there  having  been  no  appearance  by  the  defendant  previous 
to  the  motion  to  quash,  and  the  service  of  the  process  being 
invalid,  my  conclusion  is  that  the  judgment  complained  of  i& 
void,  being  a  judgment  without  service  of  process,  and  with- 
out jurisdiction  of  the  person.  See  1  Black,  Judgm.  §  229; 
Freem.  Judgm.  §§  495,  521. 

Having  reached  this  conclusion,  it  might  be  unnecessary 
to  allude  to  any  of  the  other  questions  raised  by  the  assign- 
ment of  error,  but,  as  a  question  is  raised  as  to  the  validity 
,  of  the  appcJintment  of  J.  E.  Frazier,  sheriff  of  Putnam  coun- 
ty, administrator  de  bonis  non  of  the  personal  estate  of  W.  E. 
Fife,  deceased,  without  discussing  or  passing  upon  the  ques- 
tion raised  as  to  whether  a  demurrer  was  the  proper  mode  of 
suggesting  that  question,  or  whether  a  plea  in  abatement 
would  have  been  the  only  way  of  bringing  the  question  be- 
fore the  court,  as  the  case  must  be  remanded,  I  regard  it 
proper  to  say  that,  where  an  administrator  is  prop)erly  ap- 
pointed by  the  clerk  of  the  county  court,  he  need  not  wait 
until  the  confirmation  of  such  appointment  by  the  County 
Court  before  he  proceeds  to  institute  such  suits  as  may  be 
necessary  in  properly  administering  the  estate  of  his  intes- 
tate; otherwise  one  of  the  principal  objects  contemplated  in 
allowing   the    clerk   to   appoint   personal    representatives- 
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would  be  defeated.  But  while  it  is  true  the  clerk  of  the 
county  court  may  appoint  personal  representatives  in  vaca- 
tion, such  appointments,  in  order  to  be  effectual,  must  con- 
form to  the  requirements  of  the  statute.  Now,  section 
ten  of  chapter  eighty  five  of  the  Code,  provides  that:  "If  at 
any  time  three  months  elapse  without  there  being  an  execu- 
tor or  administrator  of  the  estate  of  the  deceased  (except 
during  a  contest  about  the  decedent's  will  or  during  the  in- 
fancy or  absence  of  the  executor)  the  court  before  whom  the 
will  was  admitted  to  probate,  or  havipg  jurisdiction  to  grant 
administration,  shall  on  the  motion  of  any  person  order  the 
sheriff  or  other  oflBcer  of  the  county  to  take  into  his  posses- 
sion the  estate  of  such  decedent  and  administer  the  same, 
whereupon  the  sheriff  or  other  officer  without  taking  any 
other  oath  of  office  or  giving  any  other  bond  or  security  than 
he  may  have  before  taken  or  given  shall  be  the  administra- 
tor, etc.  The  order  made  by  the  clerk  of  the  County  Court  of 
Putnam  county,  on  the  2l8t  day  of  June,  1893,  reads  as  fol- 
lows: "It  appearing  that  C.  T.  Fife,  who  was  on  the  16th  day 
of  July,  1891,  by  the  clerk  of  this  court,  in  vacation,  appoint- 
ed administrator  of  the  personal  estate  of  W.  E.  Fife,  de- 
ceased, has  since  that  time  departed  this  life,  now,  therefore, 
1>  R.  A.  Salmons,  clerk  of  the  County  Court  of  Putnam  coun- 
ty, upon  the  motion  of  J.  T.  Bowyer,  do  appoint  J.  E.  Frazier, 
sheriff  of  this  county,  administrator  de  bonis  tton  of  the  per- 
sonal estate  of  the  said  W.  E.  Fife,  deceased."  Now,  it  does 
not  appear  on  the  face  of  the  order  that  three  months  had 
elapsed  without  there  being  an  administrator  of  the  de- 
ceased; neither  does  the  order  direct  said  Frazier,  as  sheriff 
of  the  county,  to  take  into  his  possession  the  estate  of  the 
deceased,  and  administer  the  same,  and  it  seems  from  the 
language  of  the  statute  that  such  an  order  is  required  be- 
fore such  sheriff  should  be  constituted  the  administrator. 
The  order,  therefore,  appears  to  be  defective  in  form  and 
substance.  But  as  I  have  reached  the  conclusion  that  the 
judgment  complained  of  is  void  for  want  of  jurisdiction,  the 

■ 

process  never  having  been  served  upon  the  defendaot,  it  is 
useless  to  discuss  the  other  questions  presented  by  the  re- 
cord. 
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The  judgment  must  be  reversed,  the  verdict  set  aside,  and 
the  cause  remanded,  with  costs  to  the  plaintiff  in  error. 
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CHARLESTON. 

Henry  i\  Ohio  River  R.  Co. 

Submitted  Jauuary  31, 1895— Decided  March  27, 1895. 

•  » 

1.  Pleading— IssuB— Verification— Replication. 

There  can  not  be  an  issue,  where  there  is  a  plea  of  new  matter, 
concluding  with  a  verlflcation,  without  a  replication. 

2.  Pleading — New  Matter— Replication— Judgment  of  Nan 

Pros, 

Where  there  Is  a  plea  of  nerw  matter,  concluding  with  a  verifi- 
cation, and  the 'plaintiff  fails  to  reply  to  it,  there  ought  to  be  a 
judgment  of  non  prosequitur  against  him,  after  a  rule  to  reply, 
but  such  rule  need  not  be  served. 

3.  Pleading -Judgment— Nonsuit 

Such  a  Judgment  would  not  bar  a  second  suit  for  same  cause,  it 
having  the  effect  of  a  nonsuit. 

4.  Pleading 

Where  there  are  two  or  more  pleas,  and  one  is  good,  though 

others  be  ^bad  or  found  untrue,  yet  thai  plea  defeats  the  action. 

Pleading— New  Matter— Replication— Waiver  of  Error. 
A  plea  Introduces  new  master,  and  concludes  with  a  verifioa- 
tion,  and  there  is  no  replication  to  it  or  Joinder  in  issne,  but  t3t% 
case  is  tried  on  its  merits  upon  the  evidence,  Inclading  the  evi- 
dence touching  the  defense  set  up  in  such  plea,  and  a  verdict  found 
responsive  to  such  plea,  and  no  exception  made  to  it  on  that  score 
in  the  Circuit  Court.  This  Court  will  not  reverse  for  this  canse, 
especially  at  the  Instance  of  him  who  failed  to  file  a  reipllcatton. 

6.     OBaTRUCTION  OF  CULVART— RXCOVBBT  OF  DAMAOEB. 

A  railroad  company  makes  an  embaniunent  in  a  street  on 
w(hich  to  lay  its  track,  and  so  negligently  constructs  it  as  to  ob- 
struct or  close  a  culvert  already  there  for  passage  of  water,  and 
by  reason  thereof  at  times  water  from  rain  or  snow  collects  and 
floods  an  adjoining  lot    Its  owner  may  recover  damages. 

7.  Obstruction  of  Culvert— Statute  of  Lih itations. 

The  statute  of  limitations  in  such  case  begins  to  run,  not  from 
the  date  of  the  building  of  the  embankment,  but  from  the  time  of 
the  actual  injury  from  the  invasion  of  the  lot  by  the  water;  the 
injnry  betn^  in  law  recurring,  intermtttefiit,  and  contlnnoua 

8.  Prtv  ate  Nuisance— PBRMANBNTlNJURY—RECfURRiNa  Injury. 

Permanent  injury  from  private  nuisance.    When  there  must  bs 
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recovery  of  past  and  future  damages  in  one  suit,  and  wlien  repeat- 
ed suits  as  Injury  recurs  may  be  brought,  discussed. 

9.    EviDKNcw— Motion  to  Excludb  Evidence. 

When  the  evidence  tends  in  a  fairly  appreciable  degree  to  sus- 
tain the  plaintiff's  action,  the  court  must  not  strike  out  his  evi- 
dence or  direct  a  verdict  for  the  defendant. 

Charles  E.  Hoou  for  plaintiff  in^error,  cited  16  W.  Va. 
282;  25  W.  Va.  808;  23  W.  Va.  457;  151  Mass.  46;  108  N.  Y. 
407;  105  N.  Y.  246;  101  N.  Y.  98;  63  Iowa  680;  63  Iowa  302; 
71  Mo.  575;  70  Mo.  145;  22  N.  J.  L.  243;  22  Neb  343;  62  Tex. 
693 ;  19  S.  E.  Rep.  401 ;  26  W.  Va.  787 ;  37  W.  Va.  108 ;  4  W.  Va- 
180;23W.  Va.14. 

V.  B.  Akcher  for  defendant  in  error,  cited  23  W.  Va.  451; 
1  Am.  R.  R.  &  Corp.  Rep.  708  note;  45  Iowa  652;  23  N.  H.  83; 
107  Mass.  352;  112  Mass.  334;  19  S.  E.  Rep.  404;  27  W.  Va. 
308-9;  50  111.  241;  3  Suth.  on  Dam.  403;  18  Minn.  265;  35  Ark. 
622;  23  W.  Va.  19;  4  Rand.  488;  20  Gratt.  344;  8  W.  Va.  201; 
«  W.  Va.  634. 

Braxnon,  Judge: 

Darius  Henfy  brought  trespass  on  the  ease  in  the  Circuit 
Court  of  Mason  county  against  the  Ohio  River  Railroad 
Company,  and  by  direction  of  the  court  the  jury  found  for 
the  defendant,  and  judgment  was  rendered  for  it,  and  the 
plaintiff  appeals.  The  suit  was  for  damages  to  a  lot  and 
residence  thereon,  injured  by  an  overflow  of  water  caused, 
as  alleged,  by  an  embankment  raised  by  the  company,  on 
which  it  laid  its  track. 

A  question  of  law  in  the  case  is  this:  The  defendant  plead- 
ed not  guilty,  putting  itself  on  the  country,  and  issue  was 
regularly  joined  on  that  plea.  The  defendant  also  filed  a 
plea  of  the  statute  of  limitations,  but  the  plaintiff  made  no 
replication  to  it,  and  the  want  of  such  replication  introduces 
trouble  in  the  case.  When  this  plea  came  in,  being  one  of 
confession  and  avoidance,  it  demanded  a  replication  either 
by  way  of  traverse  or  confession  and  avoidance;  but,  stand- 
ing without  replication,  judgment  should  have  been  ren- 
dered upon  it  for  the  defendant,  as  it  is  a  rule  in  the  science 
of  common-law  pleading  that  a  pleading  introducing  new 
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matter  must  be  met  by  demurrer  or  by  some  response  of 
fact  There  was  an  objection  to  the  plea,  operating  as  a  de- 
murrer, which  was  overruled,  and  the  plea  received;  but 
there  was  no  replication,  and,  standing  unanswered,  it  alone 
called  for  judgment  for  defendant.  This  judgment  is  based 
on  the  ground,  under  the  system  of  pleading,  that  the  plain- 
tiff, by  failing  to  reply  to  the  plea,  does  not  further  prosecute 
his  suit.  A  suit  may  not  reach  an  issue.  It  may  be  cut 
short  by  failure  of  one  of  the  parties  to  pursue  his  litigation. 
As  to  the  defendant,  if  he  appears,  and  fails  to  demur  or 
plead  to  the  declaration,  or  if,  after  plea,  he  fails  to  maintain 
the  course  of  pleading  required  of  him  by  the  law  of  pleading, 
judgment  called  judgment  by  nil  didt  (he  says  nothing)  is 
given  against  him.  This  would  be  a  judgment  quod  recu- 
peret, both  final  in  the  cause  and  conclusive  in  a  second  suit. 
On  the  other  hand  judgment  may  be  given  against  the  plain- 
tiff for  not  declaring,  replying,  surrejoining,  or  surrebut- 
ting, and  this  is  called  judgment  by  non  proa,  (fwn  pro- 
sequitur— he  does  not  prosecute).  Steph.  PI.  108,  109;  4  Mi- 
nor, Inst.  866;  Tidd,  Prac.  730.  This  judgment  of  won  pros. 
is  a  species  of  nonsuit,  and  does  not  bar  another  suit  The 
matter  of  the  unanswered  plea  is  not  taken  for  true;  for,  if 
it  were,  the  judgment  ought  to  be  one  of  nil  capiat y  both 
final  in  the  particular  suit  and  a  bar  against  another.  It  is 
based,  not  on  the  idea  that  the  ^natter  is  true  for  all  purpos- 
es, but  only  for  failure  to  prosecute.  It  seems  to  be  an  un- 
reasonable exception  to  that  principle  of  the  law  of  plead- 
ing which  holds  that  whatever  is  well  pleaded,  and  not  de- 
nied, is  taken  to  be  true.  1  Saund.  PI.  &  Ev.  39.  A  much 
more  logical  principle  would  be  to  treat  it  as  confessed,  and 

• 

render  judgment  final  and  conclusive,  like  the  proceeding  in 
chancery,  where  an  answer  is  filed  responsive  to  the  bill  al- 

m 

leging  new  matter,  which,  in  absence  of  replication,  is  taken 
to  be  true,  and  final  decree  rendered  upon  it.  Cleggett  v. 
Kittle,  6  W.  Va.  542. 

At  first  thought,  such  judgment  might  be  regarded  as  both 
final  in  the  cause  and  conclusive  upon  the  matter  in  contro- 
versy, as  there  is  the  declaration  stating  the  cause  of  ac- 
tion, and  the  plea  stating  facts  constituting  a  bar  on  its- 
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merits,  and  it  remains  unanswered,  and  we  might  expect  a 
judgment  of  the  law,  which  would  ever  be  an  end  of  contro- 
Tersy  upon  those  facts;  but  such  a  judgment  is  not  regarded 
as  one  on  the  merits,  but  only  as  a  nonsuit,  and,  while  final 
in  the  particular  case,  not  conclusive  upon  the  matter  of  ac- 
tion.   It  is  treated  as  a  nonsuit  by  3  Bl.  Comm.  296 ;  by  4  Mi- 
nor, Inst.  867;  2  Black,  Judgra.  §  702;  1  Freem.  Judgm.  §  261. 
Judge  Summers  regarded  it  as  a  nonsuit  in  Pmier  v.  Ed- 
wards,  6  Rand.  675.    All  authorities  hold  that  a  nonsuit  does 
not  bar  a  second  suit  for  the  same  cause.    The  authorities 
just  given  say  that  a  judgment  on  non  pros,  will  not  defeat  a 
second  suit.    The  question  was  fully  discussed  in  Howes  v. 
AuHtln.  35  111.  396,  in  a  case  whei'e,  just  as  in  this  case,  the 
pleas  ^;ere  general  issue,  and  a  special  plea  in  bar,  and,  the 
plaintiff  failing  to  reply  to  the  special  plea  in  answer  to  a  rule 
to  reply,  judgment  was  entered  that  the  defendant  go  hence, 
not  that  the  plaintiff  take  nothing  by  his  suit.    It  was 
held    to    be    a    judgment    of    nonsuit,    and    not    a    bar 
to  second  suit    It  was  not  necessary,  before  rendering 
such  judgment  of  non  pros,,  to  wait  for  trial  on  the  plea  of 
not  guilty ;  for  there  was  the  plea  of  the  statute,  and  no  repli- 
cation, and  it  alone  called  for  judgment  ending  the  suit.    If 
there  be  two  or  more  pleas,  one  a  good  bar  to  the  whole  de- 
claration, though  others  be  bad,  or  found  against  the  defend- 
ant, he  is  entitled  to  judgment  on  that  plea.     He  may  now 
plead  several  defenses,  and,  if  one  only  be  good,  that  is 
enough  to  defeat  the  action.    2  Tuck.  Bl.  Comm.  260 ;  Steph. 
PL  273;  Cleartoater  v.  Meredith,  1  Wall.  25.    If  the  plea  were 
bad,  such  judgment  would  be  improper;  but  this  was  the 
ordinary  plea  that  the  action  accrued  more  than  five  years 
before  suit,  and  was  on  its  face  good  and  properly  admitted. 
But  the  trial  went  on,  notwithstanding  there  was  no  replica- 
tion to  the  plea  of  the  statute,  court  and  parties  treating  the 
case  as  though  there  had  been  an  issue  on  it,  probably  by 
mere  inadvertence.    After  the  introduction  of  the  plaintiff's 
evidence,  the  defendant,  without  giving  any  evidence,  moyed 
the  court  to  direct  the  jury  to  find  a  verdict  for  the  defend- 
ant on  the  plea  and  issue  joined  on  the  statute  of  limitations, 
and  the  court  instructed  the  jury  to  find  such  verdict,  and 


1 


238  Hbnry  v.  Ohio  Riveb  R.  Co. 

it  was  found.    The  plaintiff  in  error  says  this  verdict  should 
be  set  aside,  because  there  was  no  replication,  and  therefore 
no  issue  on  the  plea  of  the  statute  of  limitations.    I  thought 
at  first  that  we  might  be  able  to  say  that  there  was  d.n  issue 
by  the  language  of  an  order  which  says  that  the  defendant 
moved  the  court  to  direct  the  jury  to  find  for  it  "on  the  plea 
and  issue  joined  on  the  statute  of  limitations,"  and   thus 
treat  the  case  as  it  was  acted  upon  in  the  Circuit  Court — 
that  is,  upon  issue  properly  joined;  but  I  find  no  formal  re- 
plication, or  the  informal  one  often  resorted  to,  "And  the 
plaintiff  replies  generally  to  said  plea,"  which  is  simply  en- 
tered in  the  order  book,  and,  though  informal,  seems  good 
(Railroad  Co.  v.  BitneVy  15  W.  Va.  459) ;  and  there  is  no  refer- 
ence to  the  joining  of  issue,  save  that  incidental  reference 
just  quoted,  and  we  can  not,  by  mere  implication  from  it, 
create  what  should  be  directly  and  affirmatively  stated,  the 
filing  of  a  replication  and  joinder  of  issue  on  it.     And,  at 
best,  that  language  recognizes  only  an  issue,  not  a  replica- 
tion; and  replication  is  one  thing,  joinder  of  issue  another, 
and  from  the  mere  recital  in  the  record  of  the  existence  of 
an  issue,  we  can  not  imply  that  without  which  no  issue  could 
exist,  that  is,  a  rejoinder.     *'\Vhere  a  plea  concludes  with  a 
verification,  thei-e  can  not  be  a  joinder  of  issue  without  a  re- 
plication."   Lockridge  v.  Carlisle,  G  Rand.  20;  1  Bart.  Law 
Prac.  478,  480.     In  that  case  a  statement  on  the  record — 
stronger  than  in  this  case — that  issue  was  joined  on  the  spe- 
cial plea  was  held  not  to  be  sufficient.    If  the  mere  mention 
of  an  issue  in  the  entry  of  said  motion  would  be  sufficient  to 
show  a  replication,  the  statement  in  the  record  that  the  jury 
"was  sworn  to  try  the  issue  joined"  would  show  the  presence 
of  a  plea  in  such  cases  as  State  v.  Doufflass,  20  W.  Va.  770, 
and  Ruff  Iter  v.  Hill,  21  W.  Va.  152;  but  they  hold  otherwise. 
There  is  no  statement  in  this  record  either  of  a  replication 
or  that  issue  was  joined  on  the  plea.     Some  cases  hold  that 
even  where  there  is  a  statement  that  issue  is  joined,  though 
there  is  none  that  the  plea  or  other  pleading  was  filed,  there 
is  still  no  issue  and  the  defect  is  fatal.    Wilkimon  v.  Ben- 
nett, 3  Munf.  314;  Stevens  v.  Thornton's  Adm'r,  1  Wash.  (Va.) 
194;  Lockridge  v.  Carlisle,  6  Rand.  20.    Others  hold,  not  that 
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there  i«  an  issue  in  snch  case,  but  that  it  is  merely  misjoin- 
der, and  cured  by  statute  of  jeofails  after  verdict.  Moore  v. 
Mauro,  4  Rand.  488;  Huffman  v.  Aldersmy  9  W.  Val  616;  Rail- 
road Co.  V.  Danielj  20  Gratt.  344.  There  is  conflict  in  these 
cases.    See  1  Bart.  Law  Prac.  482. 

8o,  tested  by  technical  principles  of  common-law  plead- 
ing, we  shaJl  say  there  was  no  issue  on  this  plea.    What 
then?    What  the  result?    There  is  considerable  difficulty 
in  reaching  this  result.    It  has  been  long  and  often  held  by 
our  courts  that  when  a  judgment  rests  on  a  verdict  of  a  jury 
sworn  to  try  an  issue  joined  in  a  case,   criminal  or  civil, 
when  no  issue  had  in  fact  been  joined,  it  would  be  ground 
for  its  reversal.    State  v.  Douglass,  20  W.  Va.  770 ;  Ruffner  v. 
Hill,  21  W.  Va,  152.     So  often  and  indiscriminately  has  it 
been  held  that  the  rule  seems  almost  inexorable;  but  the 
courts  have  in  some  instances  felt  its  inconvenience,  in  cases 
where  there  has  been  a  fair  trial  on  the  merits,  and  no  ob- 
jection was  made  on  that  score  in  the  trial  court.    In  this 
case  there  was  a  plea  of  not  guilty,  and  issue  on  it,  and  this 
plea  of  the  statute,  and  all  the  evidence  bearing  on  both, 
was  heard,  and  a  verdict  responsive  to  issues  under  both 
pleas,  had  there  been  issues,  was  found;  all  parties  treating 
the  case  as  tried  under  both  pleas.    In  Huffman  v.  Alderson, 
9  W.  Va,  616,  it  was  held  that,  though  some  of  the  pleadings 
conclude  with  a  verification,  and   no   issues  are  formally 
joined  thereon,  though  joined  on  others,  yet  if  the  record 
states  that  the  jury  was  sworn  to  try  the  issues,  and  the  in- 
structions show  that  the  case  was  fully  tried  on  the  merits, 
including  the  defenses  set  up  by  the  pleadings,  on  which  no 
issues  were  joined,  and  the  verdict  responds,  not  only  to  the 
issues  joined,  but  to  the  defenses  on  which  issues  were  not 
joined,  such  verdict  cures  such  defects  under  the  statute  of 
jeofails,  it  being  a  case  of  misjoinder  of  issue.    In  Griffe  v. 
McCoy,  8  W.  Va.  201,  Judge  Haymond  referred,  with  some 
expression  of  disapprobation,  to  the  rigor  of  former  deci- 
sions upon  this  subject,  and  thought  they  might  need  re- 
vision.    He  says  he  would  follow  the  principles  in  Southside 
R.  Co.  v.  Daniel,  20  Gratt.  344.    That  was  an  action  for  dam- 
age to  land  caused  by  overflow  from  an  embankment  made 
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for  the  railroad,  as  is  this  case,  and,  as  in  this  case,  the  de- 
fendant pleaded  not  guilty,  on  which  issue  was  joined,  and  a 
special  plea,  and  there  was  a  special  replication,  concluding 
to  the  country,  but  no  rejoinder,  nor  any  joinder  of  issue  on 
it;  but  the  parties  went  to  trial,  and  the  subject  of  the 
special  plea  and  replication  were  contested  before  the  jury, 
and  there  was  a  verdict  for  the  plaintiff.  The  record,  as 
here,  showed  that  the  jury  was  sworn  to  try  the  issue,  not 
issues.  It  was  held  that,  as  there  was  no  objection  to  the 
want  of  joinder  in  the  court  below,  it  could  not  avail  in  the 
appellate  court.  We  know  in  the  case  in  hand  that  the 
whole  matter  on  this  plea  of  the  statute  was  contested,  be- 
cause the  record  states  that  the  defense  moved  for  a  verdict 
"on  the  plea  and  issue  joined  on  the  statute  of  limitations," 
and  the  evidence  covering  that  defense  was  before  the  jury. 
The  case  of  Moore  v.  MaurOy  4  Rand.  438,  supports  this  view. 
The  case  of  Curry  v.  Manningtony  23  W.  Va.  14,  might  seem 
at  first  view  to  forbid  the  application  of  this  doctrine  to  this 
case.  There  the  defendant  pleaded  not  guilty  and  the  stat- 
ute of  limitations,  and  there  was  no  replication  or  joinder 
of  issue  on  either  plea,  and  the  verdict  for  plaintiff  was  set 
aside  at  defendant's  instance.  There  the  defendant  was  not 
chargeable  with  the  omission  to  reply  to  the  pleas,  and  he 
could  with  consistency  avail  himself  of  the  defect;  whereas, 
in  this  case,  it  was  the  plaintiff's  duty  to  reply  to  the  plea, 
and  he  is  the  party  asking  to  have  the  verdict  set  aside,  and 
take  advantage  of  his  own  default  in  pleading,  as  the  de- 
fendant could  not  rejoin  till  the  plaintiff  replied.  This  is  a 
reason,  in  addition  to  others  stated  above,  for  not  allowinj^ 
the  plaintiff  for  this  cause  to  set  aside  the  verdict  So  it 
seems  to  me  that  the  plaintiff  can  not,  under  the  circum- 
stances set  aside  the  verdict  It  may  be  better  for  hiin  that 
said  that  as  there  is  no  replication,  he  could  not  have  con- 
said  that,  as  there  is  no  replication,  he  culd  not  have  con- 
sidered the  evidence  as  regards  the  statute  of  limitation; 
but,  as  we  hold  to  the  same  effect  as  if  there  had  been  such 
replication,  we  can  consider  the  evidence  as  bearing  on  the 
Issue  raised  by  the  plea  of  the  statute. 
Therefore  I  will  now  consider  whether,  under  the  evi- 
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dence,  the  action  was  barred,  so  a»  to  see  whether  the  action 
of  the  court  in  directing  the  jury  to  find  for  the  defendant, 
on  the  theory  that  the  action  was  barred,  is  correct  or  erro- 
neous. The  ground  of  action  averred  in  tlie  declaration  is 
that  the  plaintiff  was  owner  of  a  lot  of  land  in  the  town  of 
Clifton,  on  which  was  his  dwelling,  bounding  a  certain 
street,  and  the  railroad  company  built  its  railroad  across  the 
street,  and  in  so  doing  raised  an  embankment  across 
the  street  on  which  its  track  was  laid,  and  main- 
tains it  to  the  great  detriment  of  the  said  property; 
that  running  along  by  the  side  of  the  street,  and 
within  its  bounds,  is  a  drain  or  culvert  used  to  carry  off 
w^ater  accumulating  on  the  street  from  rain  and  snow;  that 
the  embankment  was  so  carelessly,  negligently,  and  unskil- 
fully made  that  the  w^ater  can  not  pass  off  the  street,  as  it 
had  always  done  before  the  embankment  was  made,  but,  by 
reason  of  such  improper  construction  of  the  embankment,, 
gathers  on  the  street  in  great  quantity,  and  flows  into  the 
plaintiff's  lot,  and  into  the  cellar  under  his  dwelling,  and  re- 
mains in  the  cellar  for  weeks  and  months,  and  deprives  the 
plaintiff  of  the  use  of  the  cellar,  and  renders  the  dwelling 
damp  and  unhealthy,  and  damages  the  use  of  the  property 
as  a  home,  and  renders  the  property  less  valuable  than  it 
would  be  without  the  embankment.  Though  general  detri- 
ment to  the  plaintiff's  property  is  alleged,  the  specification 
in  the  overflow  of  water  from  rains  and  snows,  transient  and 
recurrent  causes.  When  does  the  statute  of  limitations  be- 
gin to  run  in  such  case?  Shall  we  count  from  the  making  of 
the  embankment,  or  from  each  overflow  as  it  recurs?  Here 
the  lines  of  thought  and  demarcation  are  close,  the  applica- 
tion of  pnnciples  of  law  in  particular  instances  difficult,  and 
the  authorities  differing.  The  statute  begins  to  run  from 
the  time  the  cause  of  action  accrues.  But  when  did  that  ac- 
crue in  this  case?  The  act  of  the  defendant  was  the  build- 
ing of  the  embankment,  but  that,  in  itself,  alone  did  not 
harm  the  plaintiff.  He  could  not  sue  for  that,  as  no  harm  as 
yet  wa«  done  his  property.  Later  on  damage  is  done  him  by 
overflow.  The  water  is  the  immediate  agent  doing  the  in- 
jury.    We  seek  the  cause  of  its  presence,  and  find  the  em- 
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bankment  is  the  cause  of  its  presence.    The  overflow  is  con- 
sequential from  the  embankment.    Never  till  this  overflow 
did  the  plaintiff  have  right  to  sue.    Had  he  sued  at  once  on 
the  making  of  tJie  road,  what  would  have  been  the  basis  of 
damage?    The  building  of  the  embankment  was  the  remote 
or  primal  cause — ^the  causa  causana — in  the  line  or  process  of 
the  production  of  the  injury;  but  the  overflow  consequent 
upon  it  is  tlie  direct  cause  of  harm — the  gravamen  of  the  ac- 
tion.   If  one  put  a  log  in  the  road,  no  individual  can  sue  for 
that  only;  but  if  he  fall  over  it  he  may  sue,  and  the  statute 
runs  from  the  fall.    There  must  be  a  wrong  and  some  loss  to 
warrant  an  action.    The  action  accrues  when  the  damage  is 
sustained  by  the  plaintiff,  not  when  the  causes  are  first  set 
in  motion  ultimately  producing  the  injury  as  a  consequence- 
Wood,  Nuis.  §  865;  Lewis,  Em.  Dom.  §  (>(>(>;  Wood,  Lim.  §  180; 
IC  Am.  &  Eng.  Enc.  Law,  667;  Ang.  Lim.  §  HOO.     As  stated  in 
the  elaborate  and  valuable  notes  to  case  of  Welh  v.  New  Ha- 
ven  rf  Northampton  Co.,  151  Mass.  46  (23  N.  E.  Rep.  724   in  1 
Am.  Ry.  &  Corp.  Rep.  708)  the  fundamental  question  is  <me 
of  damages,  and  may  be  put  thus:  When,  in  a  suit  for  dam- 
:ages  resulting  from  a  wrongful  act,  must  there  be  a  recovery 
in  one  suit  for  all  damages  past  and  prospective,  and  when 
must  the  recovery  be  limited  to  damages  prior  to  the  suit, 
leaving  future  damages  for  future  suits,  as  future  damages 
may  occur?    The  question  usually  comes  up  in  one  of  three 
forms:  In  considering  the  measure  of  damages,  in  consider- 
ing whether  the  action  is  barred  by  limitation,  and  in  con- 
sidering whether  it  is  barred  by  a  former  recovery.    Now, 
when  the  case  is  one  of  such  nature  as  to  enable  the  party 
in  one  suit  to  recover  future  as  well  as  past  damages,  there 
the  statute  runs  from  the  original  beginning  of  the  nuisance; 
but,  when  there  can  only  be  recovery  for  past  damages,  the 
statute  does  not  run  from  the  institution  of  the  nuisance, 
but  from  the  injury,  when  it  occurs  or  recurs  as  its  conse- 
quence.   Where  the  nuisance  is  permanent,  so  that  it  will 
continue  unless  labor  be  applied  to  change  it,  and  it  necessa- 
rily injures  the  plaintiff,  there  must  be  a  recovery  in  one 
suit  for  all  damage,  and  none  other  can  be  afterwaiUs 
brought,  and  recovery  of  damages  will  give  the  defendant 
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right  to  continue  his  nuisance  without  further  claim  from 
the  individual ;  but,  where  it  is  otherwise,  there  can  not  be 
recovery  f oi'  future  damages,  but  only  from  time  to  time  as 
they  occur,  and  one  recovery  does  not  justify  the  perpetua- 
tion of  the  nuisance,  but  there  may  be  recovery  after  recov- 
ery, as  long  as  continued.  This  doctrine  is  well  settled  and 
is  recognized  by  this  Court  in  Hargreavea  v.  Kimherly^  26  W- 
Va.  787;  Watts  v.  Railroad  Co.,  39  W.  Va,  196  (19  S.  E.  Rep. 
521):  Rogers  Y.  Driving  Co.,  39  W.  Va.  272  (19  S.  E.  Rep.  401); 
See  Wood  Nuis.  §  865;  Wood  Lim.  §  180.  See  exhaustive 
note  to  Hargreares  v.  Kimherly,  53  Am.  Rep.  123,  being  the 
opinion  in  Uline  v.  Railroad  Co..  101  N.  Y.  98  (4  N.  E.  Rep. 
536).  In  Plate  v.  Railroad  Co.,  37  N.  Y.  473,  an  action  for 
maintaining  railroad  track  and  ditches,  causing  water  to 
flow  on  land,  just  like  this  case,  it  was  held  that  a  former  re- 
<;overy  was  no  bar  to  a  second  action,  and  that  only  past,  not 
prospective  damages  could  be  recovered  in  such  case.  The 
New  York  cases  collected  in  the  opinion  of  Uline  v.  Railroad 
Co.,  just  mentioned,  strongly  support  our  view.  In  our  case 
of  Hargreares  v.  Kimherly  it  is  stated  as  a  criterion  whether 
one  recovery  would  give*  a  right  to  continue  the  cause.  The 
trouble  is  to  see  what  cases  they  are;  in  what  cases  a  recov- 
ery for  a  trespass  would  confer  a  right,  pass  title  to  occupy 
land,  or  permanently  injure  it.  Can  land  be  thus  acquired? 
I  however,  make  no  point  on  this,  but  the  suggestion  or 
doubt  only  sti'engthens  the  holding  on  the  real  point  in  this 
case.  Can  it  be  possible  that  an  amount  of  damages  could  in 
this  suit  be  recovered  to  cover  all  damages  for  all  time  to 
€ome  from  repeated  overflows,  when  the  company  might,  by 
small  work,  entirely  remedy  the  evil?  Could  the  jury  or  we 
act  on  any  assumption  that  it  would  not  do  so,  rather  than 
sufl'er  repeated  actions?  I  think  not.  It  seems  settled  that 
if  a  mill-dam  cause  an  overflow  upon  land  of  a  riparian  own- 
ev,  the  cause  of  action  is  continuous,  and  he  can  sue  as  long 
as  the  overflow  continues,  until  the  right  to  overflow  is  vest- 
ed and  justified  by  prescription.  Staple  v.  Spring,  10  Mass. 
72;  Field  v.  Broum,  24  Gratt.  74. 

I  would  liken  this  ease  to  the  case  of  a  mill-dam,  save  that, 
if  any  different,  this  is  more  plainly  the  case  of  continuous 
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injury,  actionable  upon  each  recurring  overflow.  I  tliink 
the  general  rule  as  to  nuisances  applies  to  this  case,  it  being 
one  of  recurring,  intermittent,  or  occasional  injury.  That 
rule  is  that  every  continuance  from  day  to  day  is  a  new  nui- 
sance, for  which  a  fresh  action  lies,  so  that,  though  action 
for  the  original  nuisance  be  barred,  damages  are  recoverable 
for  the  statutory  period  for  injuries  within  it,  provided 
enough  time  has  not  elapsed  to  give  the  person  maintaining 
the  nuisance  a  right  to  do  so  by  adversary'  use.  4  Minor. 
Inst.  509  (472)  546  (507) ;  Wood,  Nuis.  §  865;  Wood,  Lim.  §  ISO. 
Now,  this  embankment  itself  has  the  element  of  permanency, 
it  is  true,  and  that  far  complies  with  the  rule  warranting  re- 
covery of  past  and  future  damages,  in  one  action,  but  it  does 
not  necessarily  per  sc  injure  the  plaintiff's  property  in  n*- 
spect  to  the  mode  of  injury  charged ;  that  is,  overflow.  That 
happens  only  when  rains  or  snows  come.  If  the  suit  were 
for  cutting  off  access  by  reason  of  the  embankment  only,  it 
would  be  different.  Smith  v.  Railroad  Co,,  2:\  W.  Va.  451. 
To  warrant  final  recovery  for  past  and  future  damage,  there 
must  be  a  structure  permanent  in  nature,  and  damage  di- 
rectly  and  at  once  necessarily  ansing  from  it.  In  Miller  v. 
Railwaif  Co.,  03  Iowa,  (WO  (16  N.  W.  Rep.  567)  it  was  held 
that  against  a  cause  of  action  for  damages  from  water  flow- 
ing through  a  ditch  wrongfully  dug,  the  statute  runs,  not 
from  the  date  of  digging  the  ditch,  but  from  damage  caused 
by  it.  In  Wells  v.  Xeir  Haven  iG  Xorthampton  Co.,  supra,  it 
was  held  that  where  a  railroad  company  collected  the  water 
of  eight  natural  streams,  and  discharged  it  with  considera- 
ble surface  water  upon  land  where  much  of  it  had  not  b(H»n 
accustomed  to  flow,  that  the  nuisance  was  continuous,  and 
action  was  not  barred  in  six  years  from  the  erection,  and  one 
subsequently  purchasing  the  land  could  sue  for  damages. 
8o  one  purchasing  after  the  improvement  recovered  in  Ca- 
nal Co.  V.  Lee,  22  N.  J.  Law,  24;^  which  he  could  not  do  if  the 
cause  of  action  accrued  from  the  date  of  the  work.  Here 
the  cause  of  action  is  not  from  the  work,  as  it  would  be  if  the 
action  were  for  the  mere  consti'uction  of  the  embankment  on 
plaintiff's  land  without  authority,  or  for  cutting  off  access 
to  his  lot.     The  construction  of  the  work  was  lawful  and  au- 
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tlioiized,  but  it  is  the  manner  of  ronstrurtion,  the  negligent 
manner  of  eonstruetion,  entailing  injury  later  as  a  conse- 
4|uence  by  producing  overflow,  that  is  alleged  as  the  wrong. 
The  plea  was  properly  recei\  ed,  but  the  evidence  showed 
overflow  within  five  yeiu*«,  and  hence  the  plea  could  not  jus- 
tify judgment  for  defendant,  as,  although  the  embankment 
was  more  than  five  vears  old,  the  case  was  not  such  as  would 
have  warranted  recovery  of  future  damages  had  an  action 
been  brought  within  five  years  from  the  erection  of  the  em- 
l>ankment,  and,  the  damages  being  ccmtinuous,  the  statute 
ran,  not  from  its  erection,  but  from  the  overflow.  So  we 
hold  that  the  court  erred  in  dire(!ting  the  jury  to  find  for  th0 
railroad  comi)any  on  the  idea  that  the  action  was  barred  by 
time.  That,  though  a  work  of  improvement,  like  a  railroad, 
is  lawful  and  under  authority,  yet,  if  damage  result  to  an  in- 
dividual by  overflow  of  water  by  reason  of  negligent  con- 
Btruction,  he  can  recover,  is  well  setthMi.  GiUison  v.  City  of 
Charleston,  16  W.  Va.  282;  Knight  v.  Brotcn,  25  W.  Va.  808; 
Taylor  V.  Railroad  Co.,  33  W.  Va.  39  (10  B.  E.  Rep.  29).  It  is 
only  an  application  of  the  maxim:  "So  use  your  own  proper- 
ty or  right  that  you  do  not  injure  another.''  I  understand, 
indeed,  that  in  this  state,  negligence  is  not  an  essential  to  re- 
covery, but  only  damage.  GiUison  v.  City  of  Charleston^  16 
W  .Yn,  2H2;  Johnson  v.  Parker sburg.  Id.  402.  But,  where  the 
landowner  has  been  compensated,  negligent  construction  is 
required  to  maintain  action. 

Another  error  is  in  the  record ;  that  is,  under  the  plea  of 
not  guilty.  I  treat  the  action  of  the  court  in  directing  the 
jury  to  find  a  verdict  for  the  defendant,  in  the  light  of  a  mo- 
tion to  exclude  the  plaintiff's  evidence  because  insufficient 
to  warrant  a  verdict  for  the  plaintiff.  In  this  view  we  need 
not,  ought  not,  and  do  not  pass  on  the  weight  or  effect  of  thel 
evidence  to  warrant  a  verdict  for  the  plaintiff,  but  leave  that 
for  what  that  evidence  has  not  as  vet  received — the  consider- 
ation  of  the  jury  in  another  trial.  All  we  have  to  say,  under 
this  plea  of  not  guilty,  is  whether  the  evidence  in  any  appre- 
ciable degree  tends  to  support  the  action,  and,  if  it  does,  that 
requires  it  to  go  before  the  jury  for  its  verdict  on  it,  ^nd 
flhows  that  the  action  of  the  court  in  directing  a  verdict  was 
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erroneous.  Powell  v.  Lore,  36  W.  Va.  1)6  (14  S.  E.  Rep.  405), 
See  note  Anth.  Steph.  PL  p.  336.  The  court  gave  aa  a  reasoD 
for  its  action  its  opinion!  that  the  action  was  barred  by  stat- 
ute. Had  such  been  the  case,  then  one  defense  would  have 
been  enough,  and  there  would  be  no  error  to  reverse  under 
the  plea  of  not*  guilty  in  directing  a  verdict  It  may  be  sug- 
gested that  as  the  plea  of  the  statute  was  not  replied  to,  and 
as  judgment  should  have  been  given  on  it  for  the  defense  be- 
fore the  trial,  there  is  no  error  in  giving  judgment  later, 
though  after  trial;  that  judgment  is  only  what  the  defend- 
ant was  entitled  to  on  that  plea,  and  that  which  ought  earlier 
to  have  been  given,  has  been  given  at  last;  that  the  record 
merely  states  a  wrong  reason  for  judgment,  but  if  the  judg- 
ment was  properly  given,  on  any  ground,  though  not  justi- 
fied by  the  ground  stated,  the  reason  given,  does  not  affect 
the  judgment.  Shretcsberry  v.  MiUer,  10  W.  Va.  115.  But 
the  answer  is  that  the  judgment  rendered  is  upon  verdict  on 
both  issues,  and  is  one  of  nil  capiat,  forever  barring  the  plain- 
tiff from  recovery  in  another  suit  for  damage  up  to  its  insti- 
tution, though  it  would  not  for  after  damages;  whereas,  the 
judgment  called  for  by  the  failure  to  file  a  replication  w^ould 
be  one  of  non  prosequitur,  as  stated  above,  which  would  not 
preclude  another  action,  for  reasons  fully  given  above. 

For  these  reasons  we  reverse  the  judgment,  set  aside  the 
verdict,  and  remand  the  cause,  with  direction  to  award  a  rule 
upon  the  plaintiff  to  file  a  replication  to  said  special  plea,  and, 
if  he  does  so,  there  shall  be  a  new  trial,  and,  if  he  does  not,  then 
for  judgment  of  non  pros,  against  the  plaintiff.  Reversed  and 
remanded.  i 
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1.    Damages— Exemplary  Damages. 
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The  common-law  definition  of  the  term  "exemplary  damages 
is  damages  inflicted  by  way  of  punishment  upon  a  wrongdoer  a» 
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a  warning  to  him  and  others  to  prevent  a  repetition  or  commis- 
sion of  similar  wrongs. 

2.    Damaoks  -Fxemplary  Damagfs 

The  term  "exemplary  damages/'  in  section  twenty  of  chapter 
twenty  nine,  Acts  of  1887,  is  used  according  to  its  common-law 
definition,  and  can  not  be  otherwise  construed  without  extrajudi- 
cial interference  with  a  plain  legislative  enactment. 

3.  DAMAOK8— EXRMPLARY  DAMAGES. 

The  first  and  second  point  of  the  syllabus  of  Regram  v.  Stwiz^ 
31  W.  Va*  220  (6  S.  E.  Rep.  485),  and  the  first  point  of  the  syllabus 
of  Beck  V.  ThampKOf  31  W«  Va.  459  (7  S.  B.  Rep.  447)  in  so  far  ai 
they  hold  that  exemplary  damages,  in  a  proper  case,  can  not  be 
inflicted  by  way  of  punishment  in  a  civil  suit  upon  a  wrongdoer, 
are  hereby  disapproved  and  overruled. 

4.  DAMAaES— £XBMPARY  DAMAGES— ToRTS. 

In  actions  of  tort,  where  gross  frauds  malice,  oppression,  or  wan- 
ton, willful,  or  reckless  conduct  or  criminal  indifference  to  civil 
obligations  affecting  the  rights  of  others  appear,  or  where  legis- 
lative enactment  authorizes  it,  the  Jury  may  assess  exemplary, 
punitive,  or  vindictive  damages;  these  terms  being  synonymous. 
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B.  R.  DovRNER   for  plaintiff  in  error. 

W.  W.  Arxett  Hiid  Erskixe  &  Allisox  for  defendant  in 
error,  cited  31  W.  Va.  220,  387 ;  Acts  1877,  c.  107,  s.  16 ;  Acts, 
1887,  a  29,  8.  20;  31  W.  Va.  353;  Acts,  1891,  c.  100;  2  Am.  & 
Eng.  Enc.  Law,  220;  26  W.  Va.  280;  37  W.  Va.  610;  Acts  1887, 
c.  29,  ss.  16,  20;  31  W.  Va,  340,  341. 

« 

Dent,  Judge  : 

Nancy  C.  Mayer  plaintiff,  on  the  23d  day  of  May,  1893,  in- 
stituted her  suit  in  the  Circuit  Court  of  Ohio  county  against 
George  A-  Frobe  &  Son  to  recover  damages  for  the  unlawful 
sales  of  intoxicating  liquor  to  her  liusband,  Carl  Mayer,  by 
which  she  was  injured  in  her  means  of  support,  which  result- 
ed in  a  judgment  for  seven  hundred  and  fifty  dollars  upon  a 
verdict  of  a  jury. 

From  this  judgment  the  surviving  defendant  obtained  a 
writ  of  error,  and  relies  on  the  following  assignment: 

^'^First.  The  court  erred  in  overruling  defendant's  de- 
murrer to  plaintiff's  declaration. 

^'Second.    The  court  erred  in  refusing  to  set  asidei  the  ver- 
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diet  of  the  jury,  and  ta  grant  a  new  trial.     (See  defendant's 
bill  of  exceptions  No.  1). 

''Third,  The  court  erred  in  giving,  at  the  request  of  the 
plaintiff,  her  instructions  numbered,  respei^tively  1  and  2,  as 
set  out  in  the  defendant's  bill  of  exceptions  No.  2. 

''Fourth.  The  court  erred  in  refusing  to  give,  at  the  re- 
quest of  the  defendant,  his  instructions  numbered  1  and  2,  as 
set  out  in  defendant's  bill  of  exceptions  No.  3. 

"Fifth.  The  court  erred  in  refusing  to  give,  as  requested, 
instructions  to  the  jury,  for  defendant,  numbered  respective- 
ly, 3  and  4,  and  in  giving  modifications  of  same,  as  set  out  in 
defendant's  bill  of  exceptions  No.  4. 

"Sixth,  The  court  erred  in  allowing  and  permitting  testi- 
mony, as  well  as  refusing  to  permit  certain  testimony,  to  be 
given  to,  heard,  and  considered  by  the  jury,  as  shown  and  set 
out  in  defendant's  bills  of  exceptions  numbered  1,  5,  6,  7,  8, 
and  9,  respectively./  And  for  other  reasons  apparent  on  the 
face  of  the  record.'' 

The  first  assignment  appears  to  be  waived  in  the  argu- 
ment, and,  as  there  is  no  essential  omission  or  defect  of  form 
in  the  declaration,  the  demuiTer  thereto  was  properly  over- 
ruled. Nine  bills  of  exceptions  appear  in  the  record,  while 
the  orders  of  the  court  only  refer  to  and  note  the  filing  of  one. 
It  is  a  stare  decisis  rule  of  this  Court  that  a  bill  of  exceptions 
copied  into  the  record,  when  there  is  no  order  filing  the  same, 
is  not  a  true  part  of  the  record,  and  will  not  be  considered. 
Pegram  v.  Stort::,  31  W.  Va.  220  (6  S.  E.  Rep.  485)  and  authori- 
ties there  cited.  Hence  eight  of  these  bills  of  exceptions 
must  be  disregarded,  while  the  first,  and  the  only  one  which 
can  be  presumed  to  be  a  part  of  the  record,  is  defective,  in 
that  the  evidence  is  not  incorporated  in  it.  Elliott,  App. 
Proc.  §§  821,  822.  As  to  the  eight  extra  bills  of  exceptions,  it 
it  sufficient  to  say  that  all  the  matters  therein  contained,  or 
questions  thereby  raised,  which  are  not  purely  technical  and 
trivial,  are  included  in  a  motion  for  a  new  trial ;  and  in  deter- 
mining this  the  law  must  settle  all  or  any  of  the  questions 
raisedastoany  prejudicial  rulingof  the  Circuit  Court  in  so  far 
as  the  defendant  is  concerned,  and  for  this  reason  the  failure 
to  have  his  bills  of  exceptions  properly  made  a  part  of  the 
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record  will  not  prevent  a  fair  detennination  of  the  case,  the 
defects  in  the  bill  filed  beinj?  overlooked,  that  the  important 
questions  of  law  raised  thereby  may  be  judicially  determined 
and  settled.  Among  the  defects  pointed  out  and  not  here 
passed  upon  is  the  failure  to  desij^nate  specifically  the 
grounds  relied  on  in  the  motion  for  a  new  trial.  Orcf/ory's 
Adm'r  v.  Railroad  Co,.  37  W.  Va.  610  (10  K  E.  Rep.  819);  El- 
liott, App.  Proc.  §§  827-895,  inclusive. 

Pro<-€»eding  with  the  examination  of  the  merits  of  this 
case,  at  the  very  threshold  of  its  investigation,  the  question 
presents  itself  for  determination  whether  this  Court,  as  to 
the  matter  of  exemplary  damages  will  be  controlled  by  the 
case  of  Pegram  v.  Stortz,  31  W.  Va.  220  (0  S.  E.  Rep.  485)  fol- 
lowed by  Beck  v.  Thompson,  31  W.  Va.  459  (7  S.  E.  Rep.  447) 
or  will  be  governed  by  the  law  a^^  settled  beycmd  controver- 
sy by  the  great  bulk  of  English  and  Auieri<'an  authorities,  in- 
cluding the  supivme  court  of  the  United  States.  In  the 
eighth  edition  of  Sedgwick  on  Damages,  revised  and  issued 
since  the  case  of  Pcfjram  v.  Stortz,  the  law  is  stated  as  fol- 
lows, to  wit:  "In  actions  of  tort,  when  gross  fraud,  malice,  or 
oppression  appejirs,  the  jury  are  not  bound  to  adhere  to  the 
strict  line  of  compensation,  but  may,  by  a  severer  verdict,  at 
once  impose  a  punishment  on  the  defendant,  and  hold  him 
up  as  an  example  to  the  community."  1  Sedg.  Dam.  (8th  Ed.) 
§  347.  "Considered  as  strictly  punitory,  the  damages  are  for 
the  punishment  of  the  private  tort,  not  for  the  public  crime.'* 
Id.  §  353.  "Upon  the  whole  the  doctrine  is  to  be  support- 
ed (exc(*pt  in  those  few  jurisdictions  which  have  repudiat- 
ed it)  mainly  on  the  grounds  of  authority  and  convenience." 
Id.  §  354.  The  true  doctrine  on  the  subject,  succinctly  stat- 
ed, and  which  should  be  gcnierally  received  and  strictly  ad- 
hered to,  is  contained  in  the  o])inion  of  Justice  Gray  in  the 
cjise  of  Railtray  Co.  v.  Prentice,  decided  Jan.  3,  1893,  and  re- 
porttHi  in  147  U.  S.  101  (13  Sup.  Ct.  2(;i):  *an  this  Court  the 
doctrine  is  well  settled  that  in  actions  of  tort  the  jury,  in  ad- 
dition to  the  sum  awarded  by  way  of  compensation  for  the 
plaintiff's  injury,  may  award  exemplary,  punitive,  op  vindic- 
tive damages,  sometimes  called  'smart  money,'  if  the  defend- 
ant has  acted  wantonly  or  oppressively,  or  with  such  malice 
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as  implies  a  spirit  of  mischief  or  criminal  indifference  to  civil 
obligations.  But  such  guilty  intention  on  the  part  of  the  de- 
fendant is  required  in  order  to  charge  him  with  exemplary 
or  punitive  damages."  The  Amiahle  Nancy^  3  Wheat.  54G, 
558,  559 ;  Day  v.  Woodworth,  13  How.  3G3,  371 ;  Railroad  Co.  v. 
Quigley,  21  How.  202,  213,  214 ;  Railway  Co.  v.  Ame^.  91  U.  S. 
489,  493, 495;  Railway  Co.  v.  Humes,  115  U.  S.  512,  521  (6  Sup. 
Ct.  110);  Barry  v.  Edmunds,  116  U.  S.  550,  562,  563  (6  Rup.  Ct 
501) ;  Railway  v.  Harris,  122  U.  R.  597,  609,  610  (7  Bup.  Ct 
1286;  Railway  Co.  v.  Beckwith,  129  U.  S.  26,  36  (9  Sup.  Ct.  207). 
"Exemplary  or  punitive  damages  being  awarded  not  by  way 
of  compensation  to  the  sufferer,  but  by  way  of  punish- 
ment of  the  offender  and  as  a  warning  to  others." 

In  the  well  considered  case  of  Pegram  v.  Stortz  the  Su- 
preme Court  of  this  State,  instead  of  following  tlie  hard- 
beaten  path  as  clearly  indicated  by  the  decided  w^eight  ^f  an* 
thority  reaching  beyond  the  memory  of  man  into  an  un- 
searchable antiquity,  and  seeking  to  discover  the  underlying 
reason  thereof,  because  the  law  appeared  to  their  minds  il- 
logical, heroically  assumed  the  responsibility,  and  endeav- 
ored to  dam  up  the  vast,  increasing  stream  of  judicial  opin- 
ion, and  turn  it  into  a  new  and  untried  channel.  But  this 
attempt,  however  meritorious,  has  utterly  failed  of  its  pur- 
pose beyond  our  own  borders,  and  within  it  has  only  served 
to  produce  perplexity  and  confusion,  without  any  benefit, 
public  or  private,  except  to  protect  lawbreakers  and  wrong- 
doers from  the  just  consequences  of  their  illegal  and  wrong- 
ful acts. 

Judge  Green,  in  his  lengthy  opinion,  concurred  in  by  his 
associates,  in  line  with  the  arguments  of  other  dissenters 
from  the  established  doctrine,  relies  on  three  principal  objec- 
tions to  show  that  the  doctrine  of  exemplary  or  punitive 
damages  as  received  and  acted  on  by  the  vast  majority  of  ju- 
dicial tribunals  of  last  resort  was  o])p(>sed  to  reason,  and 
therefore  illogical  and  unjustifiable:  First.  That  the  form  of 
the  writ,  excluding  the  verj'  idea  of  punishment,  does  not 
justify  or  permit  the  recovery  of  any  damages  other  than 
compensatory;  Second,  that  to  allow  the  assessment  of  puni- 
tive damages  in  a  civil  suit  is  unconstitutional,  in  that  it  per- 
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mits  a  defendant  to  be  punished  twice  for  the  same  oflfense; 
Third,  that  it  is  nnjust  to  inflict  a  pecuniary  punishment  on  a 
defendant,  and  donate  it  to  the  plaintiff  instead  of  the  state ; 
there  being  no  good  reason,  as  he  maintains,  in  allowing  the 
plaintiff  anything  beyond  a  just  compensation  for  injuries 
sustained,  including  mental  anguish. 

The  first  objection  is  technical,  trivial,  and  wholly  untena- 
ble; for  the  writ  covers,  and  the  plaintiff  sues  for  all  such 
damages  as  the  law  may  award.  Be  they  compensatory  or 
punitive  or  both,  they  are  his  legal  damages.  Blackstone.de- 
fines  '^damages"  to  be  ''a  compensation  and  satisfaction  for 
an  injury  sustained."  2  Bl.  Comm.  438.  A  very  ancient 
rule  permitted  a  plaintiff  to  fix  the  amount  of  damages  that 
would  satisfy  him  for  the  wrong  done.  1  Hedg.  Dam.  §  23.  In 
almost  all  actions  for  a  willful  or  wanton  wrong  to  person, 
property  or  reputation  it  is  more  a  question  of  satisfaction  thao 
of  compensation  that  is  sought;  and  satisfaction  consist  in  vis- 
iting on  the  tort  feasor  a  punishment  fully  adequate  to  the 
personal  injury  inflicted  by  him,  vindictive  in  its  nature,  and 
without  regard  to  compensation.  The  man  whose  reputa- 
tion has  been  vilified,  whose  child  has  been  seduced  from  the 
paths  of  virtue  by  a  scheming  libertine,  and  his  home  and 
happiness  wrecked,  or  who  has  endured  public  contumely, 
gross  insult,  or  unprovoked  abuse,  appeals  not  to  the  law  for 
compensation  for  his  blighted  reputation,  his  wrecked  home, 
or  his  dishonored  life,  for  that  the  law  can  never  give,  but  he 
demands  that  the  slanderer,  the  abuser,  the  vilifier,  and  the 
seducer  shall  be  punished  in  proportion  to  his  wanton, 
wicked  or  malicious  conduct.  In  actions  ex  contractu,  or 
mere  thoughtless  trespass,  or  of  mistaken  legal  right,  com- 
pensation is  sought;  but  in  actions  of  malicious  wrong  it  is 
the  satisfaction  of  punishment  that  is  demanded.  And  the 
jurist,  however  able,  who  sees  in  a  money  compensation  a 
balm  for  every  wrong,  however  heinous,  suffered,  and  who 
would  limit  the  relief  sought  in  such  cases  to  the  mere  mer- 
cenary consideration  of  dollars  and  cents  as  a  compensation, 
but  adds  to  the  injury  already  endured.  The  establishment 
of  such  a  rule  as  law  will  drive  many  an  honorable  and  sensi- 
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tive  man  out  of  the  courts  of  juBtice,  to  become  the  vindicator 
of  his  own  honor,  and  the  avenf2:er  of  his  own  wrong. 

The  second  objection  is  equally  untenable.  There  is  no 
constitutional  inhibition  ajjainst  a  pecuniary  punishment 
twice  for  the  same  offense,  but  the  provision  of  the  constitu- 
tion is  that  *^no  person  shall  be  i)ut  in  jeopardy  of  life  or  lib- 
erty twice  for  the  same  offense."  Judge  Green,  in  constru- 
ing this  provision  in  the  case  of  Fountain  v.  Town  of  Mounds- 
rille.  27  \V.  V'a.  192,  says:  "lender  our  constitution  it  is  clear 
th^t  any  one  accused  of  a  felony  or  misdemeanor  or  of  a 
statutory  crime  which  may  be  punished  by  imprisonment  is 
entitled  to  the  protection  of  this  provision ;  and  it  is  equally 
clear  that  no  one  accused  of  a  statutory  crime,  the  only  pun- 
ishment of  which  is  a  pecuniary  line,  can  claim  the  benefit  of 
this  provision;  and  therefore,  as  this  crime  is  not  punished 
by  imprisonment,  the  same  offense  may,  if  the  legislature  au- 
thorize it,  be  punished  by  imprisonment  aa  well  as  by  fine, 
when  committed  in  a  municipal  corporation."  And  the 
court  proceeds  to  hold  that  the  same  overt  act  may  be  pun- 
ished twice,  once  as  an  offense  against  municipal  ordinance, 
and  once  as  a  statutory  crime,  so  long  as  life  and  liberty  arc 
not  twace  put  in  jeopardy.  The  same  reasoning  is  of  equal 
force  and  just  as  applicable  in  punishment  in  a  civil  action 
for  a  private  injury.  In  such  case  the  wrongdoer  is  neither 
tried,  convicted  nor  punished  for  a  crime  against  the  public. 
Sometimes  the  law  may  hold  the  wrongdoer's  act  to  be  a 
crime,  and  inflict  on  him  a  penalty  or  fine  in  addition  to  the 
civil  punishment;  but  this  is  for  the  offense  committed  by 
him  against  the  public,  and  not  for  the  private  injury  inflict- 
ed. But  oftentimes  a  punishment  is  imposed  in  a  civil  pro- 
ceeding for  an  act  which  is  not  punished  or  punishable  as  a 
crime.  It  is,  however,  certainly  true  beyond  dispute  that 
the  legislature  is  alone  clothed  with  the  power  to  determine 
in  either  case  in  what  manner  and  to  what  extent  the  male- 
factor shall  be  punished,  and  at  the  same  time  to  authoriee 
both  civil  and  criminal  punishment  where  life  and  liberty  are 
not  involved.  In  the  case  of  Railioay  Co.  v.  Humea,  115  U*  8. 
52:;  (6  Sup.  ( ^t.  110)  the  Supreme  Court  of  the  United  8tat€»,  by 
Justice  Field,  says:  "The  power  of  the  state  to  impose  fines 
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and  penalties  for  a  violation  of  its  stafutory  requirements  ts 
coeval  with  government;  arid  the  mode  in  which  they  shall  be 
enforced — whether  at  the  suit  of  a  private  party  or  at  the 
suit  of  the  public — ^and  what  disposition  shall  be  made  of  the 
amounts  collected,  are  merely  matters  of  legislative  discre- 
tion." Admitting  that  the  legislature  has  provided  two 
ways  of  punishing  an  offender  for  the  same  offense,  and  in  so 
doing  it  has  exceeded  its  constitutional  authority,  yet,  until 
the  offender  has  been  punished  in  one  form,  he  can  not  plead 
it  in  bar  of  a  proceeding  in  the  other,  for  the  object  of  the  law 
is  to  punish  the  offender  at  least  once,  and  not  allow  him  to 
escape  because  he  may  be  threatened  with  a  double  punish- 
ment. However  this  may  be,  it  is  plain  that  a  wrongdoer 
may  be  punished  in  a  civil  action  for  tlie  private  injury  in- 
flicted by  him,  according  to  the  willfulness  of  his  act,  to  pre- 
vent a  repetition  of  such  wrongful  acts  on  the  part  of  himself 
and  others ;  and  such  punishment  is  no  bar  to  the  infliction  of 
a  criminal  punishment  for  the  same  act  if  it  be  a  crime.  Nor 
would  this  be  a  double  punishment  for  the  same  offense,  as 
in  one  case  it  would  be  punishment  for  an  oppressive  private 
wrong,  and  in  the  other  for  a  wicked  public  crime.  In  the 
one  case  he  is  adjudged  a  criminal;  in  the  other  a  wrong- 
doer. In  the  one  case  he  is  assessed  with  damages  as  a  warn- 
ing, and  to  prevent  a  repetition  of  wrongful  conduct;  in  the 
other  a  penalty  is  imposed  upon  him  for  a  crime  committed. 
The  third  and  last  objection  is  tjhe  most  serious,  but  even 
it  deserves  not  to  be  denounced  as  anomalous  or  illogical. 
The  opponents  of  the  doctrine  of  punitive  damages,  with  a 
feeling  of  impregnability  in  the  logic  of  their  position,  ask 
the  question,  why  should  the  plaintiff,  after  having  received 
a  complete  and  adequate  compensation  for  the  injury  re- 
ceived, be  awarded  a  further  sum  as  a  mere  punishment  to 
the  defendant?  1  Sedg.  Dam.  p.  517,  answers  this  question 
as  follows:  "Many  anomalies  which  have  far  less  authority 
behind  them  must  be  supported  on  this  ground,  and  no  anom- 
aly supported  by  both  authority  and  convenience  can  be 
eradicated  simply  by  showing  it  to  be  illogical.  The  idea 
that  it  is  unjust  rests  upon  the  assumption  that  there  is 
something  unfair  in  allowing  the  plaintiff's  damages  to  be 
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enhanced  on  account  of  the  defendant's  intent;  but  it  is  to 
be  said  in  reply  to  this  that  although  the  intent  can  not  make 
a  wrongful  act  more  wrongful,  it  may  make  the  consequen- 
ces of  it  much  more  serious,  and  of  the  extent  of  these  con- 
sequences the  jury  is  the  judge,  and  the  only  possible  judge." 
The  Supreme  Court  of  the  United  States  answers  the  same 
question  as  follows:  '^The  plaintiff  is  entitled  to  exemplary 
damages,  calculated  to  vindicate  his  right,  and  protect  him 
against  future  invasions."  Barry  v.  Edmunds^  116  U.  S.  562 
(6  Sup.  Ct.  501 ).  Also :  "If,  in  such  cases  where  injuries  to  prop- 
erty ai'e  committed,  something  beyond  compensatory  dam- 
ages may  be  awarded  to  the  owner  by  way  of  punishment 
for  the  company's  negligence,  the  legislature  may  fix  the 
amount,  or  prescribe  the  limit  within  which  the  jury  may 
exercise  their  discretion.  The  additional  damages  being 
by  way  of  punishment,  it  is  clear  that  the  amount  may  be 
thus  fixed;  and  it  is  not  a  valid  objection  that  the  sufferer, 
instead  of  the  state  receives  them.  That  is  a  matter  on 
which  the  company  has  nothing  to  say."  Railway  Co.  v. 
HumeSy  cited  above.  The  law  punishes  the  wrongdoer  by  a 
forfeiture  of  his  property  in  the  shape  of  damages  measured 
by  his  evil  intent.  That  it  bestows  these  damages  on  the 
plaintiff  is  not  a  matter  on  which  the  defendant  can  com- 
plain, although  it  may  enhance  the  bitterness  of  his  punish- 
ment. 

But  there  is  still,  in  n^y  humble  opinion — in  which  the 
Pourt  does  not  unite — a  more  valid,  ancient,  and  sacred  rea- 
son for  the  assessment  of  exemplary  damages  than  those 
usually  given,  having  for  its  object  the  suppression  or  pre- 
vention of  all  wrong,  and  the  extermination  of  the  desire 
or  motive  to  commit  wrong;  and  this  is  that  the  common- 
law  is  not  agnostical,  atheistical,  nor  even  deistical,  but  is 
unswervingly  theistical.  As  its  crowning  glory  and  chief 
excellence,  with  faith  immovable  it  believes  in  the  God  of 
Moses,  "who,  watching  over  Israel,  slumbers  not,  nor  sleeps." 
Whatever  atheistical  or  agnostical  tendencies  may  have 
prevailed  from  time  to  time,  no  act  repealing  or  abrogating, 
or  even  derogatory  or  repugnant  to  this  fundamental  prin- 
ciple of  the  common-law  has  ever  been  knowingly  enacted 
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by  the  legislatures  of  this  or  the  state  of  Virginia.  Thb 
great  English  commentator  on  the  common-law,  known 
and  honored  by  all  jurists,  speaking  of  the  weakness  of 
human  reason  corrupted  by  passion  and  prejudiced  and  im- 
paired by  disease  and  intemperance,  says :  "This  has  given 
manifold  occasions  for  the  benign  interposition  of  Divine 
Providence,  which,  in  compassion  to  the  frailty,  the  imper- 
fection, and  the  blindness  of  human  reason,  hath  been 
pleased  at  sundry  times  and  in  divers  manners  to  discover 
and  enforce  its  laws  bv  an  immediate  and  direct  revelation. 
The  doctrines  thus  discovered  we  call  the  'revealed'  or  'di- 
vine' law,  and  they  are  to  be  found  only  in  the  Holy  Scrip- 
tures. These  precepts,  when  revealed,  are  found  upon  com- 
parison to  be  really  a  part  of  the  original  law  of  nature,  as 
they  tend  in  all  their  consequences  to  man's  felicity.  But 
wearenotfromthencetocondudethat'the  knowledge  of  these 
truths  was  attainable  by  reason  in  its  present  corrupted 
state,  since  we  find  that  until  they  were  revealed  they  were 
hid  from  the  wisdom  of  ages.  As,  then,  the  moral  precepts 
of  this  law  are,  indeed,  of  the  same  original  with  those  of 
the  law  of  nature,  so  their  intrinsic  obligation  is  of  equal 
strength  and  perpetuity.  Yet,  undoubtedly,  the  revealed 
law  is  of  infinitely  more  authenticity  than  that  moral  sys- 
tem, which  is  framed  by  ethical  writers  and  denominated 
the  'naturaP  law,  because  one  is  the  law  of  nature,  expressly 
declared  so  to  be  by  God  himself;  the  other  is  only  what 
by  the  assistance  of  human  reason,  we  imagine  to  be  that 
law.  Tf  we  could  be  as  certain  of  the  latter  as  of  the  for- 
mer, both  would  have  an  equal  authority,  but  till  then  the^ 
can  never  be  put  in  competition."     1  Bl.  Comm.  42. 

The  faithful  servant  of  God,  whose  equal,  save  One,  has 
never  appeared  in  human  form,  in  transmitting  from  the 
infinite  to  the  finite  that  perfect  code  of  laws  known  as  the 
"Ten  Commandments,"  which  challenges  the  admiration 
and  obedience  of  all  mankind  as  the  sure  foundation  of 
peace,  prosperity  and  happiness,  also  at  the  same  time,  as 
from  the  same  divine  source,  delivered  with  a  tongue  that 
forbade  the  utterance  of  any  untruth,  the  following,  among 
other  judgments  for  the  government  of  his  people :     (1)  "If 
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a  man  ahall  dig  a  pit,  and  not  cover  it,  and  an  ox  or  an  ass 
shall  fall  therein,  the  owner  of  the  pit  shall  make  it  good." 
(2)  ''For  all  manner  of  trespass,  whether  it  be  for  qx,  for  as& 
for  sheep,  for  raiment,  or  for  any  manner  of  lost  thing, 
which  another  challengeth  to  be  his,  the  cause  of  both 
parties  shall  come  before  the  judges,  and  whom  the  judges 
shall  condemn,  he  shall  pay  double  unto  his  neighbor.-' 
(3.)  ''If  a  man  shall  steal  an  ox  or  a  sheep,  or  kill  it,  or  sell 
it,  he  shall  restore  ftre  oxen  for  an  ox  and  four  sheep  for  a 
sheep."  Exodus,  c.  22.  In  these  judgments  the  principle 
of  punitive  damages  assessed  in  proportion  to  the  evil  intent 
of  the  wrongdoer  is  declared  established,  and  enforced  for 
the  benefit  of  the  injured  party,  and,  in  addition  thereto, 
the  offender  had  to  make  atonement  for  his  sin  or  crime  by 
suitable  sacrifices. 

It  being  my  firm  conviction,  derived  from  the  wisest  ex- 
pounders thereof,  that  the  early  founders  of  the  common- 
law  were  true  believers  in  the  Bible  as  a  revehuion  from 
God,  and  from  which  they  acquired  its  most  solid  and  en- 
during principles,  I  have  referred  to  the  foregoing  judg- 
ments, without  any  intention  of  binding  my  associates  to 
the  same  opinion.  Nor  do  I  consider  it  a  mere  arbitrary 
rule  prescribed  by  supreme  authority,  but  it  is  founded  on 
wisdom  and  justice,  for  the  purpose  of  preventing,  rather 
than  punishing,  wrong.  It  is  universally  recognized  as  an 
unequivocal  truth  that  the  greatest  source  of  evil  among 
men  is  a  selfish  disregard  of  the  rights  of  others,  the  exist- 
ence of  which  argumentatively  makes  civil  government  ab- 
solutely necessary  for  man's  felicity.  To  overcome  and  de- 
stroy this  selfishness  by  rewards  and  punishments  after  the 
manner  or  measure  of  Biblical  justice,  when  properly  en- 
forced, this  rule  has  proven  itself  invaluable.  Its  effect  is 
fourfold  in  its  operation.  As  to  the  wrongdoer  it  is  a 
double-edged  sword:  First  It  requires  him  to  make  full 
reparation.  Second.  It  punishes  him  in  proportion  to  the 
maliciousness  of  his  conduct.  As  to  the  sufferer.  First. 
Acting  as  his  protector,  it  fully  compensates  him  for  his 
loss.  Second,  As  his  avenger,  it  rewards  him,  in  proportion 
to  the  wicked  spirit  of  his  adversary,  fox*  the  obedient  sub- 
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mission  of  his  cause  to  its  arbitrament.  And,  when  strictly 
enforced,  it  stands  as  a  continual  and  ever  present  mena»'e 
to  evil  doers. 

In  law,  as  well  as  in  physics,  an  ounce  of  prevention  is 
worth  a  pound  of  cure.  When  an  evil  disposed  person  is 
forewarned  that  the  effect  of  his  wrongful  act  will  in  no  wise 
injure  the  object  of  his  malice,  but  will  increase  his  neij^h- 
bor's  estate,  and  enhance  his  neighbor's  prosperity,  at  an  ex- 
pense to  and  loss  of  his  own,  in  proportion  to  his  oppressive 
and  unlawful  conduct,  he  will  not  only  hesitate,  but  be  de- 
terred from  doing  a  wrong  injurious  to  himself  alone,  and 
beneficial  to  the  sufferer  from  his  ill  will  or  evil  conduct. 
His  motive  for  evil  is  thus  destroved. 

The  question  may  be  suggested,  where  did  the  early  Sax- 
on founders  of  the  common-law  obtain  their  knowledge  of 
this  rule?  Long  before  the  most  ancient  Records  of  Saxon 
orip^in,  the  tribes  of  Israel,  by  reason  of  their  disobedience, 
in  fulfillment  of  the  farewell  prophecies  of  their  grt^at  law- 
giver, had  been  scattered  "among  all  people,  from  the  one 
end  of  the  earth  even  unto  the  other,"  carrying  with 
them  the  laws,  precepts,  and  practices  of  their  fathers, 
which  they  were  commanded  ^*to  teach  diligently  unto  their 
children."  However  this  may  be,  truth  is  not  a  matter  of 
locality.  Wherever  and  w  henever  the  human  intellect,  as  the 
image  of  its  maker,  is  uncorrupted  by  vice  and  immorality, 
uni-ontaminated  by  disease  and  intemperance,  and  unbiased 
hy  passion  and  prejudice,  it  perceives  and  sejzes  upon  truth 
with  an  instinctive  affection  as  a  priceless  possession  be- 
stowiHi  by  an  all  wise  creator,  and  herein  consists  the  **ex- 
cellency  of  the  common-law,  which  is  said  to  be  the  per- 
fection of  human  reason,"  and  our  system  of  trials  by  jury, 
having  its  foundation  on  the  innate  love  of  right  and  justice 
implanted  in  the  breast  of  all  men  by  infinite  wisdom.  An 
illustration  of  this  is  to  be  found  in  certain  present  pro* 
visions  of  our  statutory  law,  which  bear  a  marked*  resem- 
blance to  the  ancient  judgments  cited  above,  and  which 
it  would  be  hardly  safe  to  predicate  on  legislative  imitation 
of  the  book  of  Exodus.  Section  25,  chapter  41,  of  the  Code,. 
provides  that  an  officer  who  sells  the  exempt  property  of  a 
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debtor  shall  forfeit  and  par  to  liim  double  the  value  thereot. 
Section  3,  chapter  60,  provides  that  for  a  simple  trespass  D? 
any  animal  the  owner  shall  pay  compensatory  damages; 
for  a  willful  trespass,  double;  and,  if  allowed  to  continue, 
the  trespassing  animal  is  forfeited.  Chapter  92  of  the  Code 
provides  that  where  simple  waste  is  committed,  damages, 
as  a  compensation,  shall  be  awarded;  but,  where  the  waste 
is  willful  or  wanton,  three  times  the  damages  sustained 
may  be  awarded.  In  these  cases,  and  many  others  similar, 
punitive  damages  are  awarded  because  of  the  willful,  wan- 
ton, Ar  unlawful  conduct  of  the  wrongdoer.  In  the  case  of 
Railicay  v.  Humes,  before  cited,  the  court  says:  *'The 
statutes  of  nearly  every  state  in  the  Union  provide  for  the 
increase  of  damages  where  the  injury  complained  of  results 
from  the  neglect  of  duties  imposed  for  the  better  security  of 
life  and  property,  and  make  that  increase  in  many  cases 
double,  in  some  cases  treble,  and  even  quadruple,  the  actual 
damages.  And  experience  favors  this  legislation  as  the 
most  efficient  mode  of  preventing  with  the  least  inconven- 
ience the  commission  of  such  injuries.  The  decisions  of  the 
highest  courts  have  affirmed  the  validity  of  such  legislation. 
"The  injury  actually  received  is  often  so  small  that  in  many 
cases  no  effort  would  be  made  by  the  sufferer  to  obtain  re- 
dress if  the  private  interest  were  not  su])ported  by  the  im- 
position of  punitive  damages."  There  can,  therefore,  be  no 
other  conclusion  than  that  exemplary,  punitive,  or  vindictive 
damages  are  sustained  by  authority,  Biblical  and  human, 
and  justified  by  reason  and  experience  as  the  most  efficient 
means  that  can  be  devised  under  divine  sanction  to  prevent 
the  commission  of  private  injuries,  and  most  effectually  and 
completely  punish  the  wrongdoer  for  the  willful  and  unlaw- 
ful invasion  of  his  neighbor's  rights,  and  preserve  with  the 
least  inconvenience  and  expense  the  peace  and  good  order 
of  society.  Tlie  opposite  doctrine,  as  maintained  in  the  case 
of  Pegrdm  v.  Stortz,  directly  contravenes  this  conclusion^ 
and  therefore  does  not  propound  the  law.  Hence  the  duty, 
unpleasant  though  it  be,  devolves  upon  us  of  di8appro^^ng 
and  correcting  the  palpable  error  into  which  the  court  was 
then  led,  and  of  returning  to  the  beaten  path  of  the  "wis- 
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dom  of  ages,"  from  which  there  should  be  no  future  de- 
parture. 

In  the  case  of  Beck  v.  Thompson,  31  W.  Va.  459  (7  S.  E. 
Bep.  447)  the  court  followed  the  decision  in  the  case  of 
Pegram  v.  Stortz^  and  yet  with  no  such  disastrous  conse- 
^juences;  for  while  it  was  held  that  exemplary  damages 
could  not  1>e  recovered  as  a  punishment  to  the  defendant, 
yet  they  were  allowed  as  a  compensation  for  the  mental  an- 
guish, shame  and  dishonor  suffered  by  the  injured  party. 
Bedgwick  says  (volume  1,  §  354):  "It  should  be  observed, 
in  conclusion,  that  even  in  jurisdictions  which  discounte- 
nance the  doctrine  (of  punitive  damages)  juries  are  allowed  to 
give,  under  the  title  of  ^damages  to  feelings,'  verdicts  quite 
as  substantial  as  any  which  could  be  recovered  under  the 
head  of  ^exemplary  damages.'  Hence  it  is  not  open  to  the 
opponents  of  exemplary  damages  to  contend  that  the  prac- 
tical results  of  the  application  of  the  rule  work  any  injus- 
tice, or  that  the  rule  beai's  more  heavily  upon  the  wrongdoer 
than  the  substitute  of  which  they  are  advocates.  In  either 
case  it  is  the  jury,  and  not  the  court,  which  practically  de- 
cides how  much  the  plaintiflF  may  recover."  So  in  such 
cases  it  becomes  simply  a  distinction  without  a  difference. 
The  jury,  being  unable  to  measure  mental  anguish,  shame 
and  dishonor  in  dollars  and  cents,  ascertains  and  fixes  the 
damages  at  a  sufficient  sum,  measured  by  the  maliciousness 
of  the  wrong,  to  adequately  ])uiiish  the  wrongdoer;  and  the 
court,  in  sustaining  the  finding  of  the  jury,  determines  that 
the  sum  so  found  is  a  compensation  given  for  mental  an- 
guish. The  law,  by  this  nothing  letjs  than  absurd  position 
on  the  part  of  the  administi'ators  of  justice,  gains  nothing, 
but  loses  much  of  the  wholesome  influence  it  would  other- 
wise exert  as  a  terror  to  evildoers  and  the  avenger  of  its 
zealous  and  confiding  supporters.  In  the  case  of  Borland 
V.  Barrett,  7G  Ya.  128 — ^a  case  in  all  respects  similar  to  Beck 
V.  Thompson — ^the  correct  rule  is  given  as  follows:  "The 
jury,  in  such  case,  may  give  not  only  such  damages  as  they 
think  necessary  to  compensate  the  plaintiff,  but  also  such 
as  will  operate  as  a  punishment  to  the  defendant,  and  tend 
to  deter  him  and  others  from  similar  outrages."    The  case 
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of  Beck  V.  Thompson,  therefore,  while  it  did  no  harm,  was 
decided  under  a  misapprehension  of  the  law,  and,  to  the  ex- 
tent it  follows  a  bad  precedent,  should  be  overruled.  While 
apparently  so  at  variance  with  each  other,  yet  a  reconeilia 
tion  of  these  differences  of  opinion  establishes  the  just  rule 
of  exemplary  damages  to  be  as  follows:  If,  after  the  jury 
has  assessed  damages  to  fullj'^  compensate  the  plaintiff  for 
the  injury,  such  damages  are  still  not  sufficient  in  amount 
to  punish  the  defendant  for  the  maliciousness  of  the  private 
wrong  of  which  he  is  found  guilty,  and  to  hold  liim  up  as  a 
public  example  and  warning,  to  prevent  the  repetition  of 
tbe  same  or  the  commission  of  similar  wrongs,  they  uuiy 
add  such  further  sum,  as  may  in  their  judgment,  be  ner- 
essary  for  this  purpose.  But  if  the  damages  assessed  as 
compensatory  are  suflficient  in  amount  to  operate  at  the 
same  time  as  a  punishnii-nt  and  a  warning,  the  jury  are  not 
authorized  to  add  still  a  further  and  greater  sum.  and  thus 
subject  the  defendant  to  a  double  punishment  in  the  same 
case  for  the  same  wrong.  A  single  punishment  for  a  single 
private  wrong  is  what  the  law  seeks,  and,  if  an  adequate 
compensation  will  accomplish  that  purpose,  the  damages 
should  end  there.  Justice  is  not  an  aristocrat,  and  should 
not  be  made  to  wear  kid  gloves  on  its  iron  hands  to  hide 
from  a  wrongdoer  the  fact  that  he  is  being  punished  until 
he  smarts  for  his  malicious,  reckless,  wanton  or  fi*audulent 
conduct. 

In  the  case  so  much  relied  on  by  Judge  Green,  of  Riddle  v. 
McOinnis,  22  \V.  Va.  253,  being  an  action  for  seduction  of  a 
daughter,  the  <'ourt  held:  '*The  jury,  in  estimating  the 
damages  sustained  by  the  plaintiff,  may  take  into  consider- 
ation the  mental  anguish,  the  dishonor,  and  shame  endured 
by  the  plaintiff  *  *  *  by  reason  of  the  wrongful  a«*t 
of  the  defendant.'-  Tliis  necessarily  must  include  punitive 
damages,  as  the  lesser  is  always  included  in  the  greater;  for 
what  will  satisfy  shame,  dishonor,  and  mental  anguish  can 
not  be  less  in  amount  than  such  sum  as  will  amply  operate 
as  a  punishment  to  the  defendant,  and  a  warning  to  others. 
It  would  be  a  poor  father,  indeed,  that  would  be  content 
with  a  less  satisfaction;  and  juries  are  usually  composed  of 
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fathers  and  brothers.  But  there  are  many  cases  in  which 
the  punitive  damages  must  exceed  the  compensatory,  and 
this  oftentimes  by  legislative  enactment.  In  the  case  of 
Pvijram  v.  Stortz,  while  the  Jirgument  is  based  on  the  claim 
that  exemplary  or  punitive  damages,  strictly  speaking,  are 
in  violation  of  constitutional  and  fundamental  law,  and  al- 
though it  must  be  conceded  that  the  legislature  used  the 
"word  "exemplary''  according  to  its  ordinary,  accepted  and 
legal  meaning,  yet  the  court  avoids  the  decision  of  the  law 
as  unconstitutional  by  giving  a  new  definition  to  the  word 
"exemplary,"  wholly  different  from  the  ordinary  and  com* 
monly  accepted  definition  as  given  in  all  the  standard  au- 
thorities, text-books  and  dictionaries,  and  received  and  acted 
on  by  the  vast  majority  of  courts  and  legislatures.  Webb, 
Pol.  Torts  220,  notes.  This  redefinition  is  that  "exemplary" 
means  'indeterminate"  damages,  not  given  by  way  of  pun- 
ishment, and  making  an  example  of  the  malefactor  for  the 
wanton  wrong  committed  by  him,  but  to  satisfy  wounded 
honor  or  feelings,  and  therefore  what  law  writers  usually 
include  under  the  head  of  '^compensatory"  as  distinguished 
from  "punitive"  damages.  In  doing  so  the  court  not  only 
violated  the  ordinary  rule  of  construction  "that,  where  a 
word  has  a  clear  and  settled  meaning  at  common-law,  it 
should  be  given  the  same  meaning  in  construing  a  statute, 
but  unintentionally  invadcKl  legislative  functions,  and,  in 
effect,  amended  the  statute  in  such  way  as  to  defeat  the 
evident  intent  and  purpose  of  its  enactment  There  might 
have  been  some  excuse  for  this  unjustifiable  departure  from 
precedent  if  it  was  sound  law,  as  maintained,  that  the  leg- 
islature was  deprived  by  some  provision  of  the  constitu- 
tion of  the  power  to  authorize  the  recovery  of  strictly  ex- 
emplary or  punitive  damages  in  case  it  might  deem  such  re- 
covery proper.  But  this  legislative  power  is  beyond  ques- 
tion. Railway  Co.  v.  Humes,  cited  above.  While  the  only 
benefit  that  has  accrued  to  any  one  from  this  redefinition 
of  the  word  "exemplary"  has  been  the  protection  of  the 
willful  and  deliberate  law  breaker  from  well  merited  pun- 
ishment, it  has  had  the  effect  to  produce  confusion  and  con- 
tradiction  in  the  decisions  of  this  Court,  and  to  bring  them 
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into  disrepute  as  reliable  authority.    In  the  case  of  Ricketts 
V.  Railway  Co.,  33  W.  Va.  434  (10  S.  E.  Rep.  801)  this  Court 
is  compelled  toretum  to  the  true  common-law  definition  of 
the  word  "exemplary"  as  recognized  and  expounded  in 
Downey  v.  Railroad  Co.,  28  W.  Va.  732;  Ogg  v.  Murdock,  25 
W.  Va.  139;  Tinal  v.  Core,  18  W.  Va.  1;  Baker  v.  Sweeny,  13 
W.  Va-  158 ;  and  numerous  other  of  its  decisions,  where  the 
true  meaning  of  the  word  was  never  questioned.    It  will 
hardly  be  maintained  that  "exemplary,"  when  it  relates  to 
the  ilnlawful  sale  of  intoxicating  liquors,  has  a  different 
legal  meaning  from  its  usual  meaning  when  applied  to  any 
other  wrongful  act    Such  a  proposition  is  too  absurd  for 
argument,  and  Judge  Green,  in  his  elaborate  opinion,  makes 
no    such    pretense.      The    doctrine    of    exemplary  dama- 
ges,   as    promulgated    for    the    first    time    in    the    case 
of    Pegram    v.  Stortz,    followed    by    Beck    y.    Thompson, 
being    subversive    of    the    common-law,    and    in    contra- 
vention of  former  decisions  of  this  Court,  can  tiot  be  re- 
garded as  8tare  decisis,  and  should  be  no  obstacle  in  the  way 
of  a  return  to  well  founded  principles  supported  by  reason 
and  justice,  and  upheld  by  authority  and  practice,  to  which 
the  "memory  of  man  runneth  not  to  the  contrary."    Not  only 
is  this  true  as  a  privilege,  but  is  incumbent  as  a  duty,  when 
by  so  doing  the  decisions  of  the*  court  will  be  rescued  from 
contradiction,  obscurity  and  doubt,  the  legislative  enact- 
ment sustained  and  vindicated  in  accordance  with  its  true 
intent  and  meaning,  and  ends  of  justice  attained  and  pro- 
moted.   For  this  Court  to  take  any  other  than  a  backward 
step  in  this  matter  to  regain  a  correct  position  would  be  to 
plunge  into  further  difficulties  among  a  hopeless  minority, 
blindly  groping  about  in  a  mist  of  its  own  creation,  avoid- 
ing the  beacon  lights  of  the  past,  and  straying  farther  away 
from  the  point  of  its  departure;  thus  rendtning  a  return 
to  the  old  landmarks  impossible,  except  through  legislative 
intervention  declarative  of  the  common-law.    The  creation 
of  such  a  necessity  should  be  avoided  when  possible. 

Besides  the  courts  of  England  and  the  Supreme  Court  ot 
the  United  States,  nearly  every  state  supreme  court  has 
held  the  doctrine  of  exemplary  damages  strictly  as  a  pun- 
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ishment  to  be  the  true  common-law  rule.  1  Sedg.  Dam.  §  360. 
In  construing  an  enactment  of  the  legislature  it  is  always 
necessary  to  consider  the  cause  for  its  existence,  or  the  evil 
to  be  remedied.  Many  good  people  believe  that  the  sale 
of  intoxicating  liquors  is  an  evil  in  itself  that  should  be  pro- 
hibited; others  consider  it  a  necessary  evil  that  should  be 
regulated  and  licensed;  while  still  another  class  regard  it 
a  legitimate  branch  of  business,  subject  to  abuse,  and  nec- 
essary to  be  surrounded  with  safeguards.  All  classes,  ex- 
cept the  lawless,  agree  that  the  sale  of  intoxicating  liquors 
to  a  minor  or  an  habitual  drunkard  is  an  evil  in  itself,  and 
oftentimes  productive  of  great  harm  to  innocent  and  de- 
I)endent  persons  in  their  property,  persons  and  means  of 
support,  and  therefore  should  be  absolutely  prohibited.  A 
compromise  of  these  various  views  originated  in  the  present 
license  and  local  option  law,  with  its  penalties  and  lorfc.it- 
uros,  contained  in  chapter  29,  Acts  1887,  being  the  enact- 
ment under  which  this  suit  was  instituted.  Section  16  of 
the  act  provides:  *'If  any  person,  having  a  state  license  to 
sell  spirituous  liquors,  wine,  porter,  ale,  beer,  or  any  other 
intoxicating  drink,  shall  sell  or  give  any  such  liquors  or 
drinks  to  any  minor  or  person  of  unsound  mind  or  to  any 
person  who  is  intoxicated  at  the  time  or  who  is  in  the  habit 
of  drinking  to  intoxication,  or  if  he  permit  any  person  to 
drink  to  intoxication  when  he  knows  or  has  reason  to  be- 
lieve such  person  is  a  minor  or  of  unsound  mind,  or  is  in- 
toxicated, or  is  in  the  habit  of  drinking  to  intoxication,  on 
any  premises  under  his  control,  or  sell  or  give  any  intoxi- 
cating drink  to  any  one  on  Sunday,  he  shall  be  guilty  ol  a 
misdemeanor  and  fined  not  less  than  twenty  nor  more  than 
one  hundred  dollars.''  And  section  20  provides:  **Every 
husband,  wife,  child,  parent,  guardian,  employer  or  other 
person  who  shall  be  injured  in  person  or  property,  or  means 
of  support  by  any  intoxicated  person,  or  in  consequence  of 
the  intoxication,  habitual  or  otherwise,  of  any  person,  shall 
have  a  right  of  action  in  his  or  her  name  severally  or  jointly 
against  any  person  who  shall  by  unlawfully  selling  or  giv- 
ing intoxicating  liquors  have  caused  the  intoxication  in  whole 
or  in  part  of  such  person,  and  any  person  or  persons  owning, 
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renting,  leasing  or  penuittiuj^  the  occupation  of  any  build- 
ing or  premises  and  lia\ing  knowledge  that  intoxicating  li«i- 
uors  are  to  be  sold  therein,  or  having  leased  the  same  for 
other  purposes  shall  knowingly  permit  therein  the  sale  of 
any  intoxicating  liquors  that  have  caused  in  whole  or  in 
part  the  intoxication  of  any  person  shall  be  liable  severally 
and  jointly  with  the  person  or  ])ersons  selling  or  giving  in- 
toxicating liquors  aforesaid  for  all  damages  sustained  and 
for  exemi)lary  damages/'  By  these  sections  the  condition 
of  dependence*  of  one  person  on  another  is  fully  recognized, 
and  a  private  right  declared,  the  infringement  of  which  be- 
comes a.  private  wrong,  for  which  an  action  lies  not  only  for 
comj)ensatory,  but  exemplary,  damages.  This  statute  dif- 
fers from  tlie  oni*  under  which  the  case  of  Pegram  v.  Stortz 
wsis  decided,  in  that  no  notitc  of  the  lawbreaker  is  required 
before  a  civil  suit  can  be  instituted;  hence  much  of  the  rea- 
soning ini  that  case  has  no  bearing  on  this.  The  main  ques- 
tion in  both  cases,  however,  is  as  to  the  legislative  intention 
in  the  use  of  the  word  ^*exemplary."  In  that  case  Judge 
Green  says:  **The  evident  object  of  our  statute  was  to  re- 
compense members  of  a  family  for  certain  losses  sustained 
by  the  sale  or  furnishing  of  intoxicating  liquors  to  a  mem- 
ber of  the  family  in  violation  of  certain  specified  provisions 
of  the  statute,  and  it  w  as  not  intended  to  punish  the  vendor 
of  such  intoxicating  licpiors.''  This  is  on  the  theory  that  the 
legislature  understood  before  the  enactment  of  the  law  what 
definition  would  be  given  by  him  to  the  word  "exemplary," 
a  matter  of  impossibility.  But  it  is  quite  plain  that  the  leg- 
islature had  in  contemplation  the  very  ordinary  and  com- 
monly acceptcHi  meaning  of  the  word  **exemplary,"  and  it 
W'as  their  evident  intention  to  provide  both  civil  and  criminal 
punishment  for  the  willful  lawbreaker,  as  the  most  effectual 
means  to  prevent  the  evils  af  intoxication  or  excessive  drink- 
ing. Bean  V.  Oreen,  38  Ohio  St.  451;  Rawlins  v.  Tidvard.  34 
Hun.  209.  The  wrong  from  which  the  injury  results  being 
criminally  unlawful,  is  wanton,  and  therefore  a  proper  case 
for  the  imposition  of  exemplary  damages.  •  The  tendency 
of  the  earlier  decisions  in  sonie  states,  when  tlie  legislation 
on  the  subject  was  new  and  untried,  was  to  hold  that  aggra- 
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rating:  circumstances,  in  addition  to  the  proof  that  tl^e  sale 
was  unlawful  and  injurious,  were  nei'essary  to  be  shown  to 
justify  the  assessment  of  exemplary  daraaj^es  according  to 
the  common-law  rule.  Franklin  v.  Schermerhorn^  8  Hun.  115. 
But  the  later  and  better  considered  decisions  are  to  the  effect 
that  where  the  sale  is  shown  to  be  injunous  to  the  plaintiff 
in  person,  property  or  means  of  supjmrt,  the  fact  that  it  waii 
knowingly  made  in  direct  violation  of  the  statute,  without 
any  other  aggravating  circumstances,  furnishes  suflficient 
grounds  for  the  imposition  of  exemplary  damages.  Schni- 
der  V.  Hosin\  21  Ohio  8t.  98;  Bean  v.  Green.  X\  Ohio  St.  444; 
Duvis  V.  StandhJi,  2G  Hun.  015;  KairUns  v.  Vidvard,  'U  Hun. 
209;  Weifz  \\Etcen,  50  Iowa  .'^4;  Joekers  v.  Bonjman,  29  Kan. 
110.  Our  h'gislature  has  so  declared,  and  in  so  doing,  not 
having  exceeded  its  constitutional  bounds,  its  enactment  is 
beyond  the  pale  of  judicial  interference.  If  the  law  is  un- 
wise or  injudicious  or  operates  too  harshly  or  severely,  the 
responsibility  must  rest  with,  and  an  appeal  for  relief  must 
be  to,  the  legislature,  and  not  to  the  judiciary,  who  are  pow- 
erless to  alleviate  the  severity  of  any  constitutional  enact- 
ment. 

In  considering  the  motion  for  a  new  trial  it  is  the  well  set- 
tled rule  that  the  weight  of  the  testimony  is  for  the  jury,  and 
not  for  the  court;  and,  unless  the  verdict  is  plainly  contrary 
to  the  weight  of  the  testimony,  it  will  not  be  disturbed. 

Thus  viewing  this  case,  the  unlawful  sales  of  intoxicating 
liquors  injurious  to  the  plaintiff's  means  of  support  are  fully 
•established.  The  husband  had  become  an  habitual  drunk- 
ard, squandered  all  his  })roperty,  and  deserted  his  family, 
because  of  his  intemperate  habits,  leaving  the  wife  to  sup- 
port herself  and  children.  The  surviving  defendant  insists 
as  a  sole  objection  to  the  sufficiency  of  the  evidence  that  no 
knowledge  of  the  drinking  habits  of  the  husband  was 
brought  home  to  the  defendants.  There  might  have  been 
some  grounds  for  this  objec^tion  had  he  not  testified  himself 
with  regard  thereto,  and  given  as  his  reason  for  not  selling 
the  husband  anything  to  drink  that  he  knew  his  wife  did  not 
want  him  to  have  any,  and  knew  the  way  he  got  when  he  was 
next  door.     Evidently  the  jury  believcni  his  admissions,  and 
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gave  him  full  credit  therefor,  but  disbelieved  and  disregard- 
ed  his  testimony  denying  the  sales,  concerning  which  he  was 
contradicted  by  other  witnesses  in  the  case.  There  are  var- 
ious other  circumstances  shown  in  the  evidence  from  which 
the  jury  could  infer  he  had  full  knowledge  of  the  drunken 
habits  of  the  husband.  Their  verdict,  being  supported  by 
evidence,  can  not  be  disturbed,  although  the  court  might 
have  disagreed  with  their  finding  had  they  been  on  the  jury. 

As  to  what  would  be  a  proper  amount  to  assess  by  way 
of  punishment  for  the  private  wrong  done  to  operate  as  a 
warning  and  prevent  repetition  of  similar  wrongs,  many 
minds  might  well  differ,  and,  the  legislature  not  having  seen 
proper  to  fix  any  limit,  the  jury  become  the  sole  and  final 
judges,  unless  their  finding  evinces  passion,  prejudice,  par- 
tiality or  corruption;  and  the  court  can  not  invade  their 
province.  Under  the  law  as  applied  to  the  circumstances 
of  this  case,  seven  hundred  and  fifty  dollars  is  not  an  ex- 
cessive verdict.  Battrell  v.  Railway  Co.,  34  W.  Va.  232  (12 
S.  E.  Rep.  699) ;  Borland  v.  Barrett,  76  Va.  128. 

The  defendant  might  well  insist  that  the  punishment  is 
severe;  that  if  he  had  not  made  the  sales  complained  of, 
others  would  have  done  so;  and  that  the  sale  of  intoxicants 
being  a  legitimate  business,  there  were  divers  ways  in  which 
a  person  in  the  habit  of  drinking  to  intoxication  could  and 
would  obtain  the  means  to  satisfy  an  uncontrollable  thirst; 
and  that  he  should  not  be  made  the  scapegoat  or  sacrifice 
for  the  sins  of  others.  The  answer  suggests  itself  that  al- 
though the  law  licenses  drinking  as  a  source  of  revenue,  it 
seeks  to  prevent  and  suppress  intemperance,  with  its  long 
line  of  attendant  evils;  and  the  legislature,  with  this  end  in 
view,  has  authorized  the  infliction  of  exemplary  damages. 
That  the  spirit  and  manifest  intention  of  the  law  is  good, 
can  not  be  denied;  and  if  it  could  be  made  to  effect  the  ob- 
ject of  its  originators  it  would  confer  upou  society  a  boon  of 
inestimable  value;  and,  even  though  it  should  only  succeed 
in  diminishing  to  a  limited  extent  the  widespread  sorrow, 
poverty  and  misery  inflicted  on  the  helpless  and  innocent  by 
the  wretched  slaves  of  a  depraved  and  vicious  appetite,  its 
enactment  will  not  have  been  in  vain.    That  it  may  prove 
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entirely  abortive  is  not  a  valid  reason  why  the  court  should 
refuse  to  enforce  or  the  defendant  decline  to  obey  it,  although 
it  might  furnish  a  potent  reason  why  the  legislature  should 
amend  or  repeal  it. 

There  being  no  sufficient  error  to  justify  the  reversal  of 
the  judgment  of  the  Circuit  Courty  it  isi  affirmed. 


Brannox,  Judge: 

Judges  Holt,  English  and  myself,  lest  we  be  misunder- 
stood, conclude  that  a  short  note,  to  express  our  position, 
is  called  for  in  view  of  the  opinion  in  this  case.  In  consulta- 
tion we  suggested  that  we  did  not  feel  called  upon,  in  a  ju- 
dicial opinion,  to  assert  or  deny  any  particular,  distinctive 
Christian  creed  or  dogma.  Blackstone  is  referred  to  in  the 
above  opinion.  He  was  writing  law  for  a  government  in 
which  church  and  state  were  united,  a  particular  church 
and  its  creed  being  an  integral  part  of  that  government; 
but  it  is  our  boast  that  ours  is  a  government  in  which  church 
and  state  are  separated  by  the  letter  of  our  constitutions, 
by  governmental  adminsti'ation,  and  by  the  sentiment  of  our 
people.  In  this  land  every  one  may  worship  and  believe  as 
his  conscience  and  mind  approve.  Our  government  knows 
no  distinctive  Christian  or  other  creed,  merely  as  such,  but 
grants  absolute  tolerance  to  all  creeds  and  beliefs;  and  our 
population  is  composed  of  people  of  many  different  Christian 
denominations  and  of  other  creeds.  As  men  and  <ntizens 
they  are  equal  before  the  law,  the  government  and  the  pub- 
lic courts.  The  government  is  by  all,  for  all,  and  of  all  the- 
people.  This  Court  is  a  part  of  that  govern uieni.  fts  duty 
is  to  expound  alike  for  all  the  municipal  law  of  the  land,  and 
when  it  does  that  its  function  is  performed.  It  is  not  its 
duty  or  prerogative  to  expound  religious  principles,  or  ex- 
pressly or  impliedly  disparage  any  man's  belief.  While  we, 
as  individuals,  have  the  highest  regard  and  respect  for  Chris- 
tianity generally,  we  do  not  think  it  proper,  in  an  opinion  of 
this  Court,  to  appear  to  espouse  or  enforce  any  particular 
or  distinctive  Christian  creed. 
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CHARLESTON. 

State  v.  Williams. 

Submitted  January  29,  1895— Decided  March  27,  1895. 

1.    Criminal  Law— Reasonable  Doubt. 

The  twelfth  poinit  of  the  syllabus  In  the  case  of  State  v.  JRolh 
maon,   20  W.  Va.  714,  is  approved. 

*2,    Criminal  Law— Capacity  of  Defendant. 

Capacity  to  commit  crime  is  a  question  to  be  determined  by  the 
jury  from  the  age,  appearance  and  conduct  of  the  accused,  both 
at  the  time  o(f  the  commission  of  the  offense  and  at  the  time  of 
the  trial. 

3.  CkiminalLaw— Burglary— Dwelling  House 

The  criminal  law  of  this  state  includes  all  buildings,  as  either 
a  dwelling  house,  or  outhouse  adjoining  thereto  or  occupied  there- 
with, or  as  an  office,  shop,  warehouse,  banking  house,  or  building 
other  than  a  dwelling  house.  The  use  of  the  building  at  the  time 
of  the  offense  determines  its  character. 

4.  Criminal  Law— Burolary— Larceny 

The  third  and  fourth  points  of  the  syllabus  in  the  case  of  the 
Sfah.  V.  McClung^  35  W.  Va.  280,  are  approved. 

Alex.  Dulin  for  plaintiff  in  error,  cited  2  Am.  &  Enp. 
EncY.  Law,  672 ;  86  W.  Va,  729 ;  4  Am.  &  Eng.  Enc y.  Law,  (y^l 
(584;  Dest.  Or.  L.  §  22a;  1  Bish.  Cr.  L.  (7th  Ed.)  §§  370,  371; 
3  Gr.  Ev.  (15th  Ed.)  §  4;  13  Gratt  763;  2  Am.  &  Eng.  Ency. 
Law,  671-73 ;  2  East's  T  C.  496-99 ;  62  Miss.  781 ;  Bish.  Stat 
Cr.  §§  277-79;  Am.  Dig.  (1893)  355;  93  Mich.  46;  27  W.  Va. 
375;  2  Am.  &  Eng.  Ency.  Law,  697. 

Attorney  General  T.  S.  Kiley  for  the  state,  cited  20 
W.  Va,  713,  743;  27  W.  Va.  375. 

Dent,  Judue  : 

At  the  September  term,  1894,  of  the  Circuit  Court  of 
Braxton  county,  Abner  Williams,  a  boy  thirteen  years  of 
age,  was  found  guilty  of  a  felony,  and  sentenced  to  the  re- 
form school  of  this  state. 
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He  obtained  a  writ  of  error  of  this  Court,  and  relies  on 
the  following  assignment,  to  wit:  ^' First,  it  was  error  to 
give  the  five  instructions,  and  each  of  them,  asked  by  the 
state,  and  given  by  the  court  to  the  jury,  as  set  out  in  bill 
of  exceptions  No.  1.  Secondy  it  was  error  to  overrule  the 
motion  of  petitioner  to  set  aside  the  verdict  and  grant  him 
a  new  'trial  on  the  grounds  stated  in  the  record,  as  shown  by 
bill  of  exceptions  No.  2,  and  render  the  judgment  complain- 
ed of  herein." 

The  instructions  objected  to  are  as  follows,  to  wit:  No.  1. 
"If  the  jury  believe  from  the  evidence  that  the  house  men- 
tioned in  the  indictment  was  in  the  actual  or  constructive 
possession  of  John  B.  Morrison,  then  the  ownership  is  prop- 
erly laid  in  the  said  Morrison,  although  they  believe  from 
the  evidence  that  the  title  to  said  property  was  at  the  time 
in  W.  F.  Morrison,  John  Bryne  and  D.  A.  Berry's  heirs." 
No.  2.  '*If  the  jury  believe  from  the  evidence  that  John  B. 
Morrison  held  the  possession  of  Siiid  house  at  the  time  alleg- 
ed in  the  indictment,  and  that  he  used  and  occupied  said 
house  as  a  dwelling,  then,  in  contemplation  of  law,  said 
liouse  was  the  dwelling  house  of  John  B.  Morrison,  although 
he  may  iiave  absented  himself  therefrom  for  several  months, 
and  although  he  may  have  had  another  dwelling  house  dur- 
ing the  same  time."  No.  3.  "The  jury  is  instructed  that  al- 
though they  should  believe  that  no  dwelling  house  was 
broken  or  entered,  as  alleged  in  the  indictment,  yet  if  they 
believe  from  the  evidence  that  the  defendant  stole  and  car- 
ried away  any  of  the  goods  of  John  B.  Morrison,  as  alleged 
in  the  indictment,  then  they  should  lind  him  guilty  of  the 
larceny  of  said  goods."  No.  4.  "To  establish  capacity  to  com- 
niitcrimeinaperson  over  seven  and  under  fourteen  Aears,  it  is 
not  necessary  that  any  witness  shall  state  that  he  has  such 
capacity,  but  the  same  may  be  show^n  to  exist  by  the  ap- 
pearance and  general  conduct  of  the  accused,  and  by  his 
testimony  as  a  witness  before  the  jury."  No.  5.  "A  person 
is  amenable  to  punishment  for  crime  if  he  be  of  sufficient  un- 
derstanding to  be  able  to  distinguish  right  from  wrong." 

The  first,  second  and  third  instructions  are  objected  to 
for  failure  to  use  the  words  "beyond  a  reasonable  doubt," 
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although  the  court  had  instructed  the  jury,  at  the  instance 
of  the  prisoner,  that  they  must  believe  him  guilty  beyond 
a  reasonable  doubt,  or  acquit  him.  This  objection  is  com- 
pletely answered  by  the  twelfth  point  of  the  syllabus  in  the 
ease  of  State  v.  Robinson,  20  W.  Va.  714.  The  objection  to  the 
se(*ond  instruction  is  that  it  fails  to  inform  the  jury  that  they 
must  believe  from  the  evidence  that  John  B.  Morrison  left  the 
house  with  the  intention  of  returning  to  make  it  his  dwelling 
house.  The  instruction  does  inform  the  jury  that  they 
must  believe  from  the  evidence  that  John  B.  Morrison  used 
and  occupied  said  house  as  a  dwelling.  This  is  certainly  a 
sufficient  answer  to  the  objection  raised.  The  objection  to 
the  fourth  instruction  is  equally  untenable,  as  the  jury,  in 
passing  on  the  capacity  of  the  accused  to  commit  crime,  have 
the  right  to  take  into  consideration  his  appearance  and  con- 
duct  at  the  time  of  the  trial,  as  well  as  at  the  time  the  of- 
fense was  committed.  The  fifth  instruction  is  very  general 
in  its  terms,  but  the  jury  could  not  possibly  be  misled  there- 
by, especially  in  the  light  of  the  various  instructions  given 
for  the  accused. 

The  principal  reason  alleged  to  support  the  second  as- 
signment of  error  is  that  the  evidence  fails  to  establish  the 
house  in  question  to  be  a  dwelling  house  at  the  time  of  the 
offense.  Sections  11,  12,  chapter  145,  of  the  Code,  include 
all  buildings,  as  either  a  dwelling  house,  or  '^office,  shop, 
store-house,  banking-house,  or  any  house  or  building  other 
than  a  dwelling  house  or  out  house  adjoining  thereto  or  oc- 
cupied therewith."  The  house  in  question  was  built  and 
used  for  a  dwelling  house,  and  would  ordinarily  be  desig- 
nated as  such  to  distinguish  it  from  a  building  of  a  different 
kind.  Up  until  the  time  of  the  offense  charged,  it  had  been 
occupied'  by  John  B.  Morrison  with  his  goods  and  furniture, 
and  he  occasionally  slept  in  it.  And  it  would  be  drawing 
the  distinction  exceedingly  fine,  and  with  simply  technical 
precision,  to  hold  that  a  dwelling  house  was  a  building  other 
than  a  dwelling  house  for  the  reason  that  some  one  was  not 
staying  in  it  just  at  the  time  it  was  broken  into  and  the  oc- 
cupant's goods  were  stolen  therefrom.  If  it  had  been  de- 
s(  ribed  as  any  other  kind  of  building,  the>  accused,  no  doubt. 
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^ould  luive  recognized  it  to  be  a  dwelling  house,  for  the 
reason  that  the  occupant  still  had  his  goods,  and  waa  some- 
times sleeping  therein.  But  it  changes  character  accord- 
ing to  the  staxidpoint  from  which  it  is  viewed. 

The  indictment  charging  both  burglary  and  larceny,  the 
jury  could  find  the  accused  guilty  of  either,  and  a  general 
finding  is  considered  to  cover  the  burglary,  but  not  the  lar- 
ceny, according  to  the  holding  of  this  Court  in  the  case  of 
JState  V.  McClung.  85  W.  Va.  280  (13  S.  E.  Rep.  654)  to  which 
the  counsel  are  referred. 

No  error  appearing  in  the  record  prejudicial  to  the  ac- 
cused, the  judgment  is  affirmed. 


CHARLESTON. 


Trice  i\' Chesapeake  &  O.  Ry.  Co. 

Submitted  January  15, 1895— Decided  March  27, 1895. 

I .    Railway  Ticket— EjEcn ox  of  Passexg  fk— 1 ) amages. 

By  mistake  a  ticket  agent  selling  a  mileage  ticket  good  for  one 
year  stamps  upon  it,  as  the  date  of  issue,  4th  March,  1892,  Instead 
of  1893.  The  passenger  tenders  it  on  24th  April,  1893,  in  payment 
of  fare,  but  it  is  refused,  and  he  is  ejected  for  non-piymentof  fare. 
The  passenger  can  recover  damages. 

-2.    Railway  Ticket— Ejection  ok  Passenger— Damages. 

By  mistake  a  ticket  agent  selling  a  mileage  ticket  good  for  one 
year  from  issue  stamjps  upon  it,  as  the  date  of  issue,  4th  March, 

1892,  instead  of  1893,  and  after  the  figures  189 —  writes  the  figure 
3,  making  the  date  of  the  expiration  of  the  book  4th  March,  1893, 
and  then  corrects  the  latter  mistake  by  writing  over  the  3  the  fig- 
ure 4,  making  it  read  1894,  not  correcting  the  1892.    On  24th  April 

1893,  the  holder  tenders  this  book  in  payment  of  fare,  but  it  is  re- 
jected as  out  of  date,  and  he  is  ejected  from  the  train,  after  ex- 
plaining to  the  collector  that  the  agent  had  made  the  mistake,  and 
he  had  himself  not  altered  the  ticket,  and  asking  that  the  collector 
wait  until  the  train  reached  Huntington,  where  the  book  was  sold, 
80  that  the  collector  would  be  satisfied  that  the  book  had  not  been 
frandalently  altered ;  and  the  collector  made  no  inquiry  at  any  of 
several  telegraph  stations  of  the  railroad  company  as  to  it.  The 
passenger  can  recover  damages  of  the  company. 
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3.    Damages— Vbrdict  of  Jury 

Where  the  case  Is  one  of  Indeterminate  damages,  and  the  law 
gives  no  specific  rule  of  compensation,  the  decision  of  the  Jnry 
upon  the  amount  of  damages  is  generally  conclusive,  unless  the 
amount  is  so  large  or  small  as  to  induce  the  belief  that  the  jury- 
was  influenced  by  passion,  partiality,  corruption,  or  prejudice,  or 
misled  by  some  mistaken  view  of  the  case;  but,  if  so  excessive  as 
to  induce  such  belief,  it  will  be  set  aside. 

Sfmms  &  Enslow  for  plaintiff  in  error,  cited  34  W.  Va. 
Go;  Hutch.  Car.  (2di  Ed)  §  580,  p.  675;  Id.  §  380^;  20  U.  C.  Q.  B- 
24,  27;  11  Lea  (Tenn.)  08;  45  Iowa  69;  50  Iowa  79;  49  Mich. 
184;  36  W.  Va.  318. 

E.  W.  WiLscN  for  defendant  in  error,  cited  36  W.  Va.  318, 
and  39  W.  Va.  475. 

Brannon,  Judge: 

Trice  sued  the  Chesapeake  and  Ohio  Railway  (^ompany, 
in  Cabell  county,  for  dama^^es  for  his  ejectment  from  a 
train,  and,  on  demurrer  to  evidence,  recovered  judjj^inent  for 
five  hundred  and  fifty  dollars,  and  the  defendant  brought  the 
case  here. 

The  facts,  in  short,  are  as  follows:  Trice  boarded  a  pas- 
senger train  on  the  24tli  of  April,  1893,  at  Charleston,  to  go 
to  Huntington.  He  had  a  mileage  ticket  issued  for  one 
thouHaud  miles,  huvini;  remaining  unused  coupons  for 
forty  miles'  travel.  These  tickets  are  good  for  one  year  from 
issue.  This  one  had  stamped  upon  it  as  date  of  its  issue 
March  4,  1892.  For  date  of  expiration  thei*e  were  printed 
on  it  the  figures  189 — ,  to  be  filled  out  with  the  particular 
year  of  issue;  and  there  was  inserted  in  ink,  with  the  lyen, 
the  figure  three,  making  the  date  of  expiration  4th  March, 
1893;  but  over  the  three  was  written  with  pen  and  ink  the 
figure  4,  making  the  expiration  considering  the  figure  4  as 
the  right  one,  and  disregarding  the  figure  3,  4th  March,  1894. 
The  question  is,  when  was  this  ticket  issued?  When  fare 
was  demanded.  Trice  gave  the  collector  his  mileage  ticket 
as  paying  forty  miles'  fare,  and  fifty  cents  in  money,  which 
the  collector  accepted,  and  passed  on,  saying  that  there  was 
some  change  coming  to  Tince,  which  he  would  hand  him. 
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The  collector  soon  returned,  saying  to  Trice  that  his  ticket 
was  not  good,  because  out  of  date.  When  the  dates  on  the 
ticket  were  called  to  his  attention,  Trice  insisted  that  the 
ticket  was  good;  that  he  had  purchased  it  at  the  Huntington 
office  4th  March,  1893,  and  that  the  stamp  of  1892  as  the  date 
of  purchase  was  a  mistake  in  the  agent  who  sold  it  to  him; 
that  even  though  the  stamp  gave  the  date  of  1892  for  its 
purchase,  still  the  date  of  expiration  on  the  ticket  was  1894. 
Whereupon  the  collector  said:  "That  won't  help  you  any. 
That  four  has  been  made  there  since  you  bought  the  ticket. 
You  have  changed  that  three  to  a  four.  I  won't  accept  it" 
Trice  still  insisted  upon  the  correctness  and  validity  of  the 
ticket,  and  said,  if  there  was  any  mistake,  it  could  be  recti- 
fied at  Huntington,  and  the  collector  would  there  find  out 
that  it  was  genuine  and  correct,  to  which  the  collector  re- 
plied that  he  did  not  have  to  go  to  Huntington  to  ascertain 
about  it,  and  that  he  would  have  to  put  Trice  off,  and  told 
him  to  get  off  at  next  stop.  Trice  did  not  get  off  at  the  next 
stop,  Spring  Hill;  and,  after  the  train  left  Spring  Hill,  the 
<'()ll(»ct<)r  said  to  Tric(*  \hi\t  lie  would  have  to  i)ay  fare  or  get 
off  the  train,  and  handed  him  back  the  mileage  book  and 
fifty  cents.  Then  the  conductor  came  to  him,  inspected  the 
book,  said  the  collector  was  right  in  rejecting  it,  and  Trice 
would  have  to  get  off  at  St  Albans,  which  he  did  under  pro-, 
test  still  demanding  right  of  passage. 

Was  the  mileage  ticket  still  good  for  forty  miles'  travel? 
That  depends  on  whether  it  was  issued  in  1892  or  1893,  and 
this  depends  on  whether  the  stamp  date,  4th.  March,  1892, 
was  a  mistake  as  to  the  year,  or  was  right,  and  the  figure  4, 
written  over  the  figure  3  in  its  date  of  expiration,  was  wrong- 
fully put  there  by  forgery.  Trice  swears  he  purchased  the 
ticket  4th  March,  1893,  and  that  he  did  not  put  the  figure  4 
in  the  date  of  expiration,  but  that  the  agent  at  Huntington 
did.  There  is  no  evidence  to  the  contrary;  and,  even  if  we 
were  not  deciding  the  case  on  a  demurrer  to  evidence,  we 
would  be  required  to  say  that  the  facts  are  as  Trice  states 
them;  but  the  more  certainly  and  plainly  that  is  our  duty 
under  principles  governing  us  upon  a  demuiTer  to  evidence* 
Where  is  the  registry  kept  at  the  Huntington  office,  if  any 
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was  kept,  showing  sales  of  mileage  books  by  date  and  num- 
ber? Where  the  agent  who  sold  this  book?  They  are  ab- 
sent, and  their  absence  unaccounted  for.  No  alteration  in 
the  ticket  is  shown.  We  must  consequently  say  that  the 
stamped  date  of  issue  is  a  mistake  of  the  selling  agent,  as 
also  the  date  of  1893  for  expiration  a  mistake,  and  that  he 
discovered  it,  and  corrected  it  by  writing  the  figure  4  over 
the  figure  3  in  date  of  expiration,  and  omitted  to  change  the 
1892  in  date  of  issuance.  It  does  seem  strange  that  the  sell- 
ing agent  would  retain  as  late  as  4th  March,  18i)*^,  the  old 
stamp  of  1892,  and^  still  more  that  he  would  put  1893  in  date 
of  expiration  if  the  book  was  issued  in  1893,  making  two 
mistakes.  Did  this  happen  only  in  the  case  of  this  ticket? 
How  did  it  happen?  We  do  not  know.  But  the  evidence 
shows  mistaken  date  of  issuance.  The  collector  could  not 
say  that  the  date  1892  in  date  of  issue  was  infallibly  right, 
and  that  the  date  1894  in  date  of  expiration  was  wrong, 
unless  the  latter  was  forgery.  Indeed,  the  fact  that  the 
figure  4  was  written  in  ink  over  the  figure  3  would  indicate 
that  1892  was  erroneous  and  1894  right,  unless  forged,  and 
the  ink  of  the  figures  3  and  4  and  in  other  parts  seem  the 
same,  and  the  4  in  day  of  month  made  like  thtj  4  in  the 
year  1894.  Thus,  the  passenger  had  a  lawful  ticket,  and 
was  wrongfully  ejected.  There  is  nothing  forbidding  oral 
evidence  to  show  mistake  in  date.  The  mileage  book  is  a 
<-ontract,  but,  under  the  rule  that  error  in  mere  date  may  be 
shown,  I  take  it  the  true  date  can  be  ^hown.  The  defense 
is  only  that  the  collector  acted  under  a  rule  of  the  company 
directed  to  collectors,  saying  that  "a  ticket  bearing  any 
evidence  of  alteration  or  erasure  should  not  be  accepted  for 
passage,  unless  collectors  are  satisfied  that  the  same  has 
been  done  in  ignorance  and  contrary  to  instructions  by  agent 
w^ho  sold  the  ticket."  That  is  good  between  company  and 
collectors;  but  can  it  destroy  the  right  of  a  passenger  under 
a  ticket  which  in  fact  has  not  been  mutilated  or  changed? 
Suppose  the  collector  should  find  marks  of  mutilation  or  al- 
teration when  a  court  should  find  none.  Would  the  rights 
of  a  party  be  defeated  in  a  court  by  the  decision  of  the  col- 
lector?   The  rule  is  prudent;  but  if  an  instance  of  its  ap- 
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plication  is  one  of  misapplication  or  error,  and  thereby  one 
guilty  of  no  fault  is  injured,  the  company,  like  others,  mart 
answer  for  the  consequence  of  its  action  or  the  mistakes  of 
its  agents,  though  well  meant.  This  ticket  was  apparently 
good,  or  at  least,  as  apparently  good  as  apparently  bad;  more 
xipparently  good  than  bad. 

In  the  McKay  Case,  34  W.  Va.  65  (11  S.  E.  Eep.  737)  we 
held  that  where  a  railroad  company  agreed  to  sell  a  ticket 
for  passage  between  certain  points,  but  by  mistake  wrote 
the  ticket  for  passage  to  other  points,  the  passenger  could 
not  ask  passage  where  the  ticket  did  not  carry  him,  it  being 
apparently  not  good  for  the  passage  demanded;  and  the 
passenger  leaving  the  car,  at  the  command  of  the  conductor, 
but  without  force,  could  not  sue  in  tort,  but  must  sue  for 
breach  of  contract  by  the  company  in  agreeing  to  carry 
him  that  passage,  and  failing  therein  by  not  givinjj:  him  the 
ticket  contracted  for.  That  case  was  confessedly  somewhat 
close,  but  I  still  think  it  was  rightly  decided,  and  sustained 
by  cases  of  eminent  authority.  There  the  ticket  showed 
nothing  for,  and  all  against,  the  right  of  the  passenger  to 
ride,  which  he  claimed,  and  was  transparently  not  good — ^a 
mere  blank  or  nullity  as  to  the  ride  claimed;  while  here 
it  is  apparently  good,  more  apparently  good  than  bad,  and 
turning  out  in  the  end  to  be  good.  There  is  a  difference, 
though  it  cost  reflection  to  s(^e  it.  In  this  case  I  go  upon 
the  theory ,  which  I  think  is  correct,  that  the  plaintiff's  griev- 
ance is  not  a  breach  of  contract  in  agreeing  to  sell  him  a 
ticket  for  a  certain  passage,  and  giving  him  a  wrong  ticket, 
as  in  the  McCay  Case,  but  in  the  fact  that  he  had  a  ticket 
entitling  him  to  go  to  Huntington  as  he  demanded,  and  in 
its  wrongful  rejection  and  his  expulsion.  He  had  a  ticket 
turning  out  ultimately  to  have  been  good  from  the  start 
The  confusion  as  to  date  arising  from  the  agent's  error, 
without  fault  in  the  jmssenger,  does  not  change  its  valid- 
ity. In  Railroad  Co.  v.  RU^e,  64  Md.  63  (21  Atl.  97).  a  party 
had  a  ticket  for  a  round  trip  containing  two  coupons,  one 
«ach  way;  and  the  conductor  tore  off  the  wrong  one,  and 
left  the  other  one  with  the  passenger  for  return,  and  the 
<?ondactor  on  the  return  ejected  him,  and  he  recovered.    He 
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had  bought  a  ticket  good  on  its  face,  and  the  mistake  of  the 
conductor  could  not  change  it.  His  rights  depended  on  his 
ticket  good  from  the  first  as  issued,  not  on  the  conductor's 
error.  So  in  Railroad  Co.  v.  Fix,  88  Ind.  381,  where  con- 
ductor tore  off  wrong  coupon  in  round-trip  ticket  This 
passenger,  Trice,  made  explanation  as  to  the  ticket  to  the 
collector,  and,  what  showed  his  good  faith,  asked  the  collec- 
tor to  wait  until  they  got  to  Huntington,  where  any  mistake 
could  be  corrected.  This  was  a  reasonable  proposition  no 
doubt.  In  Hufford  v.  Railroad  Co,  (Mich.)  31  N.  W.  544,  it 
was  held  that  where  an  agent  hjid  made  a  mistake  in  sell- 
ing a  ticket,  the  conductor  ought  tc  rely  on  the  passensj-^r's 
htatoment  as  true,  until  found  to  be  untrue,  without  re«r;«rd 
to  words,  figures  or  other  marks  ou  the  ticket,  and  the  com- 
pany was  held  liable  for  ejection.  And  then  this  was  a  train 
stopping  at  all  stations,  nearly  a  dozen,  between  Charleston 
and  Huntington,  and  many  of  them  telegraph  stations,  set 
that  the  collector  could  have  ascertained  about  the  ticket 
by  inquiry  of  the  Huntington  office  without  cost  He  took 
no  steps  to  ascertain  the  truth,  but  assumed  a  forgery  on 
Trice's  part. 

Is  the  amount  of  damages  found  excessive?  While,  from 
the  first  I  have  had  no  doubt  of  the  plaintiff's  right  to  re- 
cover, my  inclination  was  to  think  that  the  jury  had  imi>ose<J 
too  heavy  a  hand  on  the  company,  and  compensated  Trice 
beyond  any  harm  or  loss  he  suffered.  Not  a  finger  was  laid 
upon  him  to  force  him  from  the  train,  but  he  got  off  of  his 
own  action,  under  protest.  It  does  not  appear  that  he  suf- 
fered from  w^eather.  He  got  off  at  a  regular  station.  It  is 
not  shown  that  he  was  greatly  delayed,  or  lost  anything 
thereby.  He  says  he  had  important  business  in  Hunting- 
ton, but  what,  or  whether  he  lost  anything,  he  does  not  say. 
There  is  no  evidence  that  he  was  exposed  to  public  humilia- 
tion, or  that  what  was  said  was  heard  by  other  passengers. 
The  appearance  of  the  ticket  might  well  suggest  a  doubt  to 
the  conductor.  Where  a  passenger  is  wrongfully  ejected 
from  a  train  by  a  conductor  for  non-payment  of  fare,  in  good 
faith,  in  execution  of  the  rules  of  the  company,  as  he  sup- 
poses, without  malicious  intent  or  circumstances  of  indignity 
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or  insult,  without  force,  there  ought  not  to  be  heavy  or  ex- 
emplary damages,  but  only  such  as  compensate  actual  loss. 
Boil  road  Co.  v.  Oainan,  47  Am.  Rep.  279;  Fitzgerald  v.  Rail- 
road Co.,  50  Iowa  79;  Car  Co.  v.  iJ^erf,  75  111.  125. 

But  here  the  collector  charged  upon  Trice  the  crime  of 
forgery,  and,  where  circumstances  of  insult  and  indignity  at- 
tend, that  fact  may  be  considered  fairly  by  a  jury  in  estimat- 
ing damages.  In  Railroad  Co.  v.  Fix,  supra,  w^here  the  ver- 
dict was  six  hundred  dollars,  a  distinguishing  feature  was 
the  conductor's  charge  that  plaintiff  wanted  to  cheat  the 
company.  This  ia  a  matter  considered  everywhere.  But 
as  is  said  in  3  Suth.  Dam.  §  953 :  ^'In  actions  for  personal 
injuries,  and  in  cases  generally  where  there  is  no  fixed  legal 
rule  of  compensation,  the  theory  of  the  law  is  that  the  decis- 
ion of  thr*  jury  is  conclusive,  unless  they  have  been  misled, 
or  their  verdict  has  been  influenced  by  corruption,  passion, 
or  prejudice.  I'nless  the  verdict  finds  an  amount  so  out  of 
pro])ortion  to  the  actual  injury  as  to  evince  such  misleading, 
or  tlie  presence  of  some  malign  influence,  it  will  be  sustain- 
ed, although  it  may  materially  differ  from  the  judgment  of 
the  court.  But  if  the  amount  of  the  verdict  so  far  exceeds 
or  falls  short  of  what  to  the  court  appears  to  be  just  com- 
I)ensation  as  to  induce  the  belief  that  the  jury  have  not 
given  the  case  a  fair  and  dispassionate  consideration,  it  will 
be  set  aside."  Our  own  authorities  are  the  same,  and  in 
such  cases  hold  that  the  finding  of  the  jury  governs,  unless 
so  <  xccsaive  as  to  induce  the  belief  thai  't  was*  ^ov.rned  by 
partiality,  corruption  or  prejudice,  or  misled  by  some  mis- 
taken view  of  the  merits  of  the  case.  Farish  rf  Co.  v.  Reigle, 
11  Gratt.  697;  Pegram  v.  Stortz,  31  W.  Va.  220  (6  R.  E.  Rep. 
485) ;  Bosier  v.  Railway,  36  W.  Va.  318  (15  R.  E.  Rep.  158) ; 
Sheets  V.  Railroad  Co.,  39  W.  Va-  475  (20  S.  E.  Rep.  566). 
Under  these  principles,  we  can  not  interfere  with  the  amount 
found.  In  a  note  to  Railroad  Co.  v.  Quinan,  13  Am.  &  Eng. 
R.  Cas.  41,  are  collected  cases  in  which  verdicts  have  been 
held  excessive  for  (ejection  of  passengers  and  others  where 
large  verdicts  have  been  sustained,  but  they  afford  no  gen« 
eral  guide.  Certainly,  where  the  conductor  is  honestly  exe* 
cuting  his  duty,  though  he  is  mistaken,  and  there  is  no  force, 
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insult,  or  harsh  treatment,  the  finding  ought  to  be  only  com- 
pensatory, not  punitive  and  heavy. 

We  think  this  verdict  heavy,  but  we  hesitate  to  interfere 
with  the  finding  of  the  jury.    Affirmed. 


CHARLESTON. 

Wilson  v,  Koss,  County  Assessor. 

,    ,^  ^Q.  Submitted  January  15,  1895— Decided  March  27,  1895. 

|e  51  103 

(__^i^     1.    Liquor  License— Town  Councii^. 

I  40    2^  The  act  of  February  24, 1869,  amending  the  charter  of  the  town 

'  of  Ceredo,  confers  upon  the  council  of  that  town  the  sole  power  to 

grant  or  not  grant  a  state  license  for  the  sale  of  intoxicating  liq- 
uors within  the  limits  of  said  town. 

2.    Liquor  License— Town  Council— CoNSTiTUTioNAii  Law. 

Such  act  is  not  repugnant  to  the  constitution  of  the  state  (see 
section  forty  six  of  article  six,  and  section  twenty  four  of  article 
eight,  of  the  state  constitution),  and  such  sole  power  to  grant  such 
license  or  not  is  recognized  by  section  eleven  of  chapter  thirty  two 
of  the  Code  as  vested  in  the  municipal  authorities  of  such  town. 

J.  S.  Marcim  forplaintiff  in  error,  cited  Acts  1869,  c.  52; 
Const.  1863,  Art.  VII,  s.  4;  27  W.  Va.  182;  38  W.  Va.  146. 

W.  W.  Marcum  and  Vinson  &  Thompson  for  defend- 
ant in  error,  cited  Acts  1869,  c.  52;  Const.  1863,  Art.  XI,  s. 
4;  27  W.  Va.  182;  33  W.  Va.  146. 

Holt,  President  : 

Upon  a  writ  of  error  to  a  judgment  of  the  Circuit  Court 
of  Wayne  county,  rendered  on  the  6th  day  of  June,  1894^ 
awarding  against  appellant,  J.  M.  Boss,  as  assessor  of  said 
county,  a  peremptory  writ  of  mandamus^  commanding  him 
to  deliver  to  the  defendant  in  error,  B.  F.  Wilson,  a  certifi- 
cate and  statement  of  the  amount  of  the  state  tax  assessed 
against  the  said  Wilson  as  a  retail  liquor  dealer. 

The  case  was  decided  upon  the  facts  as  they  appear  by 
the  pleadings.    The  facts  are  in  substance  as  follows:    Od 
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the  22d  day  of  May,  1894,  the  common  council  of  the  town 
of  Ceredo  granted  to  defendant,  B.  F.  Wilson,  a  license  to 
sell  at  retail  spiritnous  liquors  in  the  Millender  Block,  in 
that  town ;  and  thereupon  he  delivered  to  J.  M.  BosSy  the  as- 
sessor of  the  county,  a  copy  of  said  order,  and  demanded  a 
certificate  of  the  license  he  wished  to  obtain,  and  the  amount 
of  taxes  to  be  paid  thereon  to  the  state,  but  J.  M.  Boss,  the 
assessor,  refused  to  do  so. 

On  Wilson's  petition,  ^n  alternative  writ  of  mandamus  was 
awarded  against  Boss  aa  assessor  on  the  31st  day  of  May, 
1894,  reciting  the  foregoing  facts,  and  the  additional  fact 
that  under  and  by  virtue  of  the  laws  of  the  state  of  West 
Virgina,  and  of  the  power  thereby  granted  to  the  common 
council  of  the  town  of  Ceredo,  it  has  the  sole  right  to  grant 
permits  for  the  sale  of  intoxicating  liquors  within  its  cor- 
porate limits.  To  this  Boss  made  answer  admitting  all  the 
foregoing  facts  alleged,  except  the  sole  right  as  claimed  on 
behalf  of  the  common  council  of  the  town  of  Ceredo,  and  al- 
leging that  B.  F.  Wilson  had  not  applied  to  and  received 
from  the  County  Court  of  Wayne  county,  in  which  was  sit- 
u^ited  the  town  of  Ceredo,  iin  order  authorizmi^  the  issuance 
to  him  of  such  license,  and  that  said  council  did  not  have, 
under  section  11  of  chapter  32  of  the  Code,  the  sole  power  of 
granting  such  license.  On  demurrer  to  said  answer  and 
return,  the  court  held  the  same  insufScient,  and  awarded 
the  peremptory  writ. 

The  question  is,  does  the  common  council  of  the  town  of 
Ceredo  have  such  sole  power  to  grant  such  license?  The 
law  upon  the  subject  is  as  follows:  *'No  person  without  a 
Ntate  license  therefor  shall  ♦  ♦  •  ♦  sell  •  •  ♦  • 
Sfpirituous  liquora,  wine,  porter,  ale  or  beer,  or  any  drink  of  a 
like  nature."  See  Code,  c.  32,  s.  1.  **The  state  license  meii- 
ijoued  in  the  fii*t?t  section  shall  be  issued  only  whoi  au- 
thorized by  the  County  Court  of  the  coimty,  ♦  ♦  ♦  ♦ 
except  that,  where  the  act,  occupation,  or  business  for  vvhich 
such  state  license  is  necessary  is  to  be  done  or  carried  on  in  an 
incorporated  city,  village,  or  town,  the  license  shall  be  issued 
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only  when  autliorized  under  the  charter  of  said  city,  village, 
ov  town,  by  the  conn'il  thereof."     Id.  s.  10. 

The  constitutional  provisions  on  the  subject  are  as  follows: 
Section  46  of  article  6  provides  that  "laws  may  be  passed  re- 
gnlating  or  ])rohibiting  the  sah^  of  intoxicfttin*»:  liquors  with- 
in the  limits  of  tiiis  state.''  Section  24  of  article  S  provi<les 
that  the  County  (\yurts  shall  also,  under  such  regulations 
as  may  be  prescribed  by  law,  have  the  superintendence  and 
administration  of  the  internal  police  and  fiscal  affairs  of 
their  counties;  provided,  that  no  license  for  the  sale  of  in- 
toxicating liqiioi's  in  any  incorporated  city,  town  or  villnj^re 
shall  be  granted  without  the  consent  of  the  municipal  au- 
thorities thereof  first  had  j^.nd  obtained. 

These  provisions  were  construed  in  the  case  of  Mounds^- 
viUe  V.  Fomitain  I1JS85)  27  W.  Va.  182,  in  whi(»h  it  was  said 
(page  188)  that  the  legislature  may  confer  on  the  cities  and 
towns  the  exclusive  authority  to  regulate  or  prohibit  the  sale 
of  liquors,  which  is  understood  to  have  been  done  in  certain 
caw*s,  the  citic^s  of  Wheeling  and  Wellsburg  for  example. 

S(M-tion  11,  chai>ter  32,  Code,  1891,  p.  2:U,  recognizes  and 
provides  for  such  cases,  **wherein  the  municipal  authorities 
are  vested  with  tlu^  sole  power  of  granting  such  license." 

So  that  the  sole  question  here  is,  is  the  town  of  ('ere<lo 
in  such  cla«s?  Tluvt  is  to  be  ascertained  by  reading  its  char- 
ter in  connection  with  the  general  laws  upon  the  subject. 
The  charter  was  granted  by  act  passed  on  the  23d  day  ot 
February,  18(U;  (Acts,  18(1(5,  p.  40).  Section  21  reads  as  fol 
lows:  "When  anything  for  which  a  state  license  is  required 
is  to  be  done  within  the  said  town  the  council  may  recpiire 
a  town  license  to  be  had  for  doing  the  same,  and  may  impose 
a  tax  thereon  for  the  use  of  the  town,  and  the  council  may 
in  any  case  recpiire  from  the  person  so  licensed  a  bond  with 
sureties  in  su(*h  penalties  and  with  such  condition  as  it  may 
determine.'*  By  act  of  the  24th  of  February,  1869,  the  above 
section  was  amend(*d  and  re-enacted  so  as  to  read  as  fol- 
lows: "When  anything  for  which  a  state  license  is  required 
is  to  be  done  within  th(*  limits  of  said  town,  the  council  may 
decide  whether  such  license  may  be  granted  or  not,  and"  if 
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granted  it  shall  be  assessed  and  eoUerted,  the  same  as  if 
ii^ranted  by  the  supervisors  of  Wayne  county;  in  addition 
to  the  state  tax  for  suoh  license,  the  council  may  require  an 
additional  tax  for  the  use  of  the  town,  and  in  addition  to  tie 
bond  and  sureties  required  by  the  state,  the  council  may  re- 
quire  such  additional  bonds  and  sureties  as  they  may  de- 
termine." 

I)o  these  acts  invest  the  municipal  authorities  of  the  town 
of  Oredo  with  the  sole  power  of  pi'antinj?  sudi  license?  I 
can  not  st^  what  other  reasonable  construction  can  be  given 
them.  The  council  is  expivssly  given  the  i)ower  to  grant  or 
refuse  such  state  li<*ense,  and  that  such  power  does  not  need 
the  sanction  of  the  County  Court  is  m«ade  plain  by  what  im- 
mediately follows:  "And  if  granted  it  shall  be  assessed 
and  collected,  the  same  as  if  granted  by  the  supervisors  of 
Wayne  county;''  by  whom  it  was  not  gi'anted,  and  need  not 
be  granted,  being  a  plain  and  necessary  inference.  So,  also, 
it  is  an  inference  from  the  authority  given  to  take  the  bonds 
and  sureties  required  by  the  state,  and  makes  this  construc- 
tion still  plainer  by  j)roceeding  to  say  that,  *'in  addition  to 
the  state  tax  for  such  license,  the  council  may  require  an 
additional  tax  for  th(»  use  of  the  town,"  and  may  require  ad- 
ditional bonds  to  those  required  by  the  state.  This  charter, 
as  amended,  is  older  than  the  constitution  of  1872,  which 
for  the  first  time  gives  an  incorporated  city,  town  and  vil- 
lage a  constitutional  protection  against  the  licensed  sale  of 
intoxicating  liquors,  without  the  consent  of  their  municipal 
authorities,  and  was  evidently  designed  to  subserve  the  same 
purpose. 

The  question  remains,  has  the  charter  of  incorporation 
been  modified  in  this  regard  by  any  subsequent  law?  for  such 
municipal  charter  is  not  a  contract,  nor  of  the  nature  of  con- 
tntcts.  Therefore  it  can  not  have  the  obligation  of  a  con- 
tract, within  the  mcnning  of  se(*tion  10,  article  I,  of  the  con- 
stitution of  theT'nitedStntes,  and  of  section  4  of  article  III  of 
the  state  constituticm;  and  may  be  changed  at  pleasure,  when 
the  constitutional  rights  of  creditors  and  others  are  not  in- 
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vaded.     1  Dill.  Mun.  Corp.  §  63  (36);  Dartmouth  College  v^ 
Woodward  (1819)  4  Wheat.  518,  624,  708,  712. 

Section  46  of  article  VI  of  the  constitution  provides  that 
"laws  may  be  passed  regulating  or  prohibiting  the  sale  of 
intoxicating  liquors  within  this  state."    This  provision,  so- 
far  from  restraining  the  power  of  the  legislature  to  confer 
such  power  upon  the  town  as  to  granting  license,  would' seem 
to  grant  and  confirm  it;  and  subject  to  this  provision,  and 
under  such  regulations  as  may  be  prescribed  by  law,  the 
County  Courts  shall  have  the  superintendence  and  adminis- 
tration of  the  internal  police  and  fiscal  affairs  of  the  counties. 
See  Moundsville  v.  Fountain,  27  W.  Va.  182,  187.    Therefore 
it  can  not  be  said  that  the  constitution  of  1872  has  taken 
away  from  the  municipal  authorities  of  the  town  of  Ceredo- 
the  power  to  grant  such  state  license.    I  have  not  been  able 
to  find  any  statute  that  expressly  or  by  necessary  implica- 
tion takes  away  such  power.    On  the  contrary,  section  11,. 
chapter  32,  Code.  1891  plainly  recognizes  the  continued  ex- 
istence of  such  power  as  solely  vested  in  the  municipal  au- 
thorities of  the  town  in  question. 

This  being  so,  the  judgment  complained  of  is  right,  and- 
must  be  affirmed. 


CHARLESTON. 


Boyd  et  al,  i\  Woolwine  d  al. 


40  882  Submitted  January  23,  1895— Decided  March  30,  1895. 
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1.    Easement— Pkivate  Right  of  Way. 

A  private  right  of  way  is  the  right  of  going  over  another  man's- 

J^  3^1  land,  and  may  be  acquired  by  grant,  express  or  implied,  or  by  pre- 

S^282[  scrip  tion. 
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68  461  2.    Easement— Way  of  Necessity. 

^  _?^l  When  a  man  grants  land  to  another  in  the  middle  of  land  re- 
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^  00  400  tained,  he  impliedly  gives  the  grantee  a  way  to  come  at  it,  across 

^~~      '  the  land  retained.    This  is  an  instance  of  what  is  called  a  "war 

61     5iJ  of  necessity." 
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3.  EASEMENT/— Private  Right  op  Way— Uninterrupted  Use. 

A  private  right  of  way  by  prescription  may  be  acquired  by  a  vis- 
ible, continuous,  uninterrupted  use  for  twenty  years  under  a  bona 
fide  claim  of  right. 

4.  Easement— Passway— Continuous  Use— Highway. 

The  continuous  and  uninterrupted  use  of  a  passway  for  twenty 
years  or  more  by  the  people  generally,  though  with  the  knowl- 
edge and  consent  oif  the  owner  of  the  land,  will  not  constitute  it  a 
county  highway;  it  must  be  accepted  or  in  some  way  recognized  as 
such  by  the  county  court 

5.  Easement— Injunction— Private  W  %.y. 

A  mandatory  injunction  will  He  to  cause  an  obstructed  or  closed 
private  way  to  be  cleared  and  opened  for  the  use  of  the  owner. 
A  case  in  which  these  principles  are  applied. 

J.  J.  SwoPE  and  Jas.  II.  Miller  for  appellants,  cited 
33  W.  Va.  307;  36  W.  Va,  427;  37  Gratt.  892;  6  Law.  R.  R.  & 
P.  §  2776;  Wash.  Ease.  §  31;  33  W.  Va.  315;  29  Vt.  44;  19  Am. 

6  Eng.  Ency.  Law,  p.  9 ;  Wash.  Ease.  p.  114 ;  23  Iowa  511 ;  57 
Am.  Dec.  297;  Woolr.  Ways  19,  188;  3  Kent.  442;  Elliott's 
Roads  and  Streets  139;  2  Min.  Inst.  p.  558;  1  Lom.  Dig.  783; 

2  Min.  Inst  p.  560;  74  Am.  Dec.  629;  12  Id.  584 ;  44  Id.  41 ;  101> 
Ind.  586;  69  Wis.  613;  27  8.  Car.  549;  13  Atl.  Rep.  81 ;  13  Gray 
(Mass.)  188;  100  N.  Y.  455;  3  Nev.  361;  93  Am.  Dec.  409;  24 
X.  W.  440;  57  Am.  Dec.  294;  3  McCord  (S.  C.)  194;  10  Hisk 
(Tenn.)  329;  77  111.  570;  54  Ga.  233;  2  Min.  Inst  pp.  19,  20;  4 
Rand.  58;  3  Leigh  318;  3  Kent  441;  Code,  W.  Va,,  c.  104,  s.  1; 
11  Am.  Dec.  661,  663;  Wash.  Ease.  66;  20  Am.  Dec.  524.  525; 

7  Id.  193,  note;/Godd.  Ea«e.  p.  134;  36  W.  Va.  437;  18  W.  Va. 
454;  5  N.  Y.  9;  13  Am.  Dec.  741,  745;  19  Am.  &  Eng.  Ency. 
Law,  pp.  19,  20;  38  Am.  Dec- 61;  77  111.  570;  64  Am.  Dec.  76, 
49  Id.  99;  126  Mass.  145;  1  Barb.  Ch.  (X.  Y.)  353;  Wash.  Ease. 
259;  13  Am.  Dec  741 ;  94  Id.  260;  38  Id.  61 ;  35  How.  Pr.  N.  Y. 
139;  126  Mass.  445;  22  N.  Y.  217;  27  N.  H.  448;  59  Am.  Dec. 
3S7;  7  C.  &  P.  761;  69  (  al.  199;  19  Am.  &  Eng.  Ency.  Law  97; 

3  Taunt.  24;  85  Am.  Dec.  671;  117  111.  643;  19  Am.  &  Eng. 
Ency.  Law  106;  13  Am.  Dec.  741;  42  Ind.  44;  5  Uarr.  (2d)  21; 
1  Whar.  Ev.  §  264;  1  Green.  Ev.  §  113;  1  Whar.  Ev.  §  203;  i 
Green.  Ev.  §  109;  2  Man.  468. 

Thomas    G.    Manx    for  appellees,  cited  6  Rob.  Pr.  804;  3 
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Kent.  419  (top  page);  8  (Jratt  iui2;  1  Loinax  Dig.  524;  2  Miu. 
Inst.  20. 

Holt,  President: 

This  was  a  bill  of  injunction  in  the  Circuit  Court  of  Sum- 
mers county  to  protect  and  enforce  a  private  right  of  waj. 

On  the  23d  day  of  June,  1892,  the  injunction  waa  granted 
the  plaintiffs  restraining  the  defendant  Caroline  Woolwine 
and  the  other  defendants  from  obstructing  the  road  in  the 
bill  mentioned,  and  requiring  them  to  unlock  the  gates  and 
remove  all  other  obstructions  placed  in  the  road  by  defend- 
ants, and  leave  the  same  open  and  unobstructed  until  fur- 
ther order.  All  the  defendants  put  in  answers,  the  plaintiffs 
replied,  depo8iti(m8  were  taken,  exhibits  filed,  ajid  the  cause 
coming  bn  for  final  hearing  on  the  15th  day  of  September, 
1893,  before  a  special  judge,  the  injunction  was  dissolved, 
and  the  bill  dismissed,  with  costs,  and  from  this  decree  this 
appeal  was  allowed  the  plaintiffs. 

The  bill  was  demurivd  to.  Does  it  make  out  a  case  for 
relief?  The  plaintiffs  allege  that  they  are  the  owners  of 
valuable  real  estate  on  which  they  reside,  situate  in  Talcott 
district,  Summers  county,  on  the  waters  of  Eagle  branch,  a 
small  stream  flowing  into  Greenbrier  river;  that  defendantn 
are  owners  of  a  tract  of  land  below  on  said  branch; — ^this 
latter  tract  appears  to  have  been  conveyed  by  Augustus 
Gwinn  and  wife  to  defendant  Caroline  Woolwine  and  her 
children,  by  deed  dated  the  7th  day  of  April,  1883,  as  con- 
taining twenty  four  acres,  lying  on  Greenbrier  river,  and  iB- 
eluding  the  mouth  of  Eagle  branch; — ^that  when  plaintiffs 
bought  their  land  and  commenced  to  reside  upon  it,  twenty- 
four  years  ago,  there  was  an  open  and  notorious  way  run- 
ning up  said  branch  for  persons  to  pass  and  repass  from 
plaintiffs'  lands,  through  the  twenty  four  acres  now  belong- 
ing to  defendants,  to  the  public  highway;  that  it  has  been 
open  to  such  travel  time  out  of  mind.  Plaintiffs  also  allege 
that  they  own  an  easement  as  a  private  right  of  way  along 
said  Eagle  Branch  road;  that  for  twenty  four  years  they  have 
used  and  enjoyed  the  same  continuously  and  without  inter- 
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ruption,  openly  and  visibly,  and  claiming  the  same  as  a 
private  right  of  gate-way ;  that  they  have  worktd  upon  it  and 
kept  it  in  repair  without  abjection  or  molestation  on:  the  part 
of  the  defendants,  who  had  made  two  small  changes  in  that 
part  running  through  their  own  land,  after  having  fii'st  asked 
for  and  obtained  from  plaintiffs  permission  to  make  them; 
that  plaintiffs  have  no  other  way  through  their  own  prem- 
ises to  the  public  road;  that  this  easement  is  the  only  way 
they  own  by  which  they  can  have  accessi  to  the  public  high- 
way to  mill,  to  market  and  to  church,  and  that  there  is  a  pub- 
lic school  house  on  the  branch  called  "Boyd's  School  House;" 
that  they  are  informed  that  there  was  a  parol  agreement 
between  defendants  and  the  person  from  whom  defendants 
bought  their  land  that  this  way  an  easement  was  to  remain 
open  and  unobstructed  by  defendants;  that  on  the  1st  day 
of  June,  1892,  defendants  conspired  together  to  injure  and 
annoy  plaintiffs  by  preventing  their  use  of  this  pass-way, 
and  to  that  end  put  trees  and  other  obstructions  across  the 
same,  closed  and  locked  the  gates  and  refused  to  ox)en  them, 
or  to  permit  plaintiffs  to  pass  through,  though  they  were 
often  requested  to  do  so — by  all  which  plaintiffs  are  greatly 
damaged  and  annoyed.  Plaintiffs  prayed  for  the  injunction 
already  mentioned  as  temporarily  granted,  and  for  general 
relief. 

Such  is  the  substance  of  the  bill,  with  the  order  in  which 
the  facts  are  set  forth  slightly  changed.  Some  defects  are 
obvious,  such  as  the  allegation  made  on  information,  which 
plaintiffs,  perhaps,  did  not  believe  to  be  true.  The  plain- 
tiffs, however,  could  to  advantage  have  made  the  location 
and  title  of  their  own'  lands  more  definite  and  explicit,  but  I 
shall  take  for  granted  that  some  of  these  facts  suflftciently 
set  forth  make  out  a  prima  facte  case,  two  circuit  judges  hav- 
ing so  held,  and  nothing  to  the  contrary  being  claimed  in  de- 
fendants' brief. 

First.  As  to  the  public  right  of  way. 

I  can  scarcely  think  of  anything  a  private  right  of  way 
would  be  likely  to  em<brace  beyond  the  public  one  while  the 
latter  lasted;  yet  it  is  easy  to  see  that  the  two  are  not  nee- 
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>eBsarily  inconsistent,  and  that  the  former  may  be  coexistent 
with  the  latter,  and  so  it  has  been  held.  Brmcnlow  v.  Tom- 
limoUy  1  Man.  &  G.  -484.  The  proof  shows  that  this  road  has 
been  used  as  a  way  continuously  by  the  public,  in  the  sense  of 
being  traveled  by  any  and  all  who  saw  lit  to  paas  over  li, 
for  sixty  years  or  more,  going  back  to  a  time  when  all  these 
lands  were  in  a  state  of  nature,  uncleared  and  unfenced. 
When  the  tract  of  twenty  four  acres  was  first  fenced  and 
gates  put  across  the  road  does  not  appear,  but  it  does  ap- 
pear that  it  was  not  done  for  the  purpose,  and  did  not  have 
•the  effect,  of  putting  a  stop  to  its  use;  but  the  erection  of  the 
fiates  without  leave  of  the  county  court,  tends  to  show  that 
it  was  not,  or  at  least  was  not  regarded  as  a  county  road. 
It  does  not  appear  that  it  was  ever  a  thoroughfare.  It  is 
now,  and  has  long  been,  only  Sicul  de  sac  a  mile  or  so  long, 
opening  out  intol  the  highway  after  passing  through  the  land 
of  defendants.  Augustus  Gwinn  became  the  owner  of  the 
land  in  1858,  and  this  was  a  public  pass-way  then,  and  has 
been  ever  since.  He  sold  to  plaintiff  Taylor  and  his  father 
where  the  former  now  resides,  and  it  was  the  agreement  that 
plaintiff  was  to  have  the  right  to  use  this  road  as  an  outlet 
to  the  public  road,  but  there  was  no  evidence  in  writing  of 
such  agreement  or  of  such  sale.  Gwinn  afterwai-ds  sold  and 
conveyed  the  twenty  four  aci'es  to  defendants,  who  knew 
of  this  pjiiblic  pass-wjvv,  and  ap:reed  to  leave  it  open,  but  there 
was  no  reservation  thereof  in  the  deed,  or  any  contract  to 
that  effect  in  writing.  This,  together  with  such  long  user, 
is  the  evidence  of  dedication  to  the  public  of  this  right  of 
way.  No  acceptance  thereof  by  the  County  Court  appears, 
and  it  must  be  taken  that  none  was  ever  made,  as  the  County 
Court  si)eaks  only  by  record.  It  has  long  been  the  settled 
law  in  this  state  that  the  mere  user  of  a  road  by  the  public, 
for  however  long  a  time,  will  not  make  it  a  public  road.  On 
the  contrary,  the  mere  permission  by  the  owner  of  the  land 
to  the  public  to  pass  over  the  road  is,  without  more,  to  be 
regarded  as  a  license  revocable  at  his  pleasure.  A  road  ded- 
icated to  the  public  must  in  some  way,  directly  or  by  infer- 
.  ence,  be  accepted  by  the  County  Court  upon  its  records  be- 
fore it  can  become  a  public  county  road.     This  may  be  done 
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lyj  laying  it  off  into  precincts  or  road  districts,  by  appoint- 
ing: for  it  an  overseer  or  purveyor,  or  by  any  act,  formal  or 
Informal,  showing  plainly  that  it  claims  and  treats  the  road 
418  a  public  one.    And  if,  after  notice  of  snch  claim,  the  owner 
of  the  soil  i)ermitted  the  road  to  be  passed  over  for  any  time, 
the  road  might  well  be  inferred  to  be  a  public  road.    See 
Brander  v.  Justices  of  CTiesterfield,  5  Call.  548;  Clarke  v.  Mayo, 
4  Call  374;  Com.  t.  Kelly  (1851)  8  Gratt.  632;  Ball  v.  Cox,  29 
W.  Va.  407  (1  S.  E.  Kep.  673).    It  is  true  that  section  31, 
<;hapter  43,  of  the  Code,  by  change  of  language  made  in  1881, 
now  reads  as  follows:    "Every  road     •     •     ♦     used  and  oc- 
cupied as  a  public  road    ♦    ♦     ♦     shall  in  aJl  courts  and 
places  be  taken  and  (teemed  to  be  a  public  road     ♦     ♦     ♦ 
-whenever  the  establishment  thereof  as  such  may  come  in 
<inestion  ;'^  yet  the  Court  has  held  that  this  means  used  and 
occupied  njider  the  sanction  of  the  county  court  in  some  way 
expressed.     See  Ball  v.  Cox,  29  W.  Va.  407  (1  S.  E.  Rep.  673) ; 
Talhoft  V.  King.  32  W.  Va.  6  (9  S.  E.  Kep.  4>^);Yntes  v.  Tomt  of 
West  Grafton^  33  W.  Va.  507  (11  S.  E.  Rep.  8) ;  People  v.  Under- 
hiU.  114  X.  Y.  316  (39  X.  E.  Rep.  3:^3).     This  doctrine  and  this 
-construction  of  this  statute  find  their  reason  and  justification 
in  the  following  facts:    In  this  country  new  and  sparsely 
settled  as  it  is,  pass-ways  run  here  and  there  used  more  or 
less  during  more  tli  m  a  lifetime  of  one  generation  with  the 
silent  permission  of  the  owners  of  the  land,  but  without  the 
faintest  intent  on  their  part'to  dedicate,  or  thought  that  they 
were  thereby  dedicating,  a  right  of  way  to  the  public.    In 
-contemplation  of  our  law  of  county    police  and  economy, 
there  can  be  no  county  road  which  is  not  in  some  way  com- 
mitted to  the  care  and  supervision  of  some  road  surveyor, 
whose  duty.it  is  to  see  that  it  is  kept  open  and  free  from  ob- 
struction. Is  the  county  court  to  be  lield  liable  in  damages  to 
-any  person  who  has  sustained  an  injury  in  person  or  prop- 
erty by  reason  of  a  road  being  out  of  repair,  which  it  has  never 
in  any  way  accepted  or  recognized  as  a  jiublii*  county  road, 
-or  caused  to  be  occupied  as  such  by  its  road  officers.     See  sec- 
tion 53,  chapter  43,  of  the  Code.     But  the  question  remains, 
have  the  plaintiffs  shown  themselves  to  have  a  private  right 
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of  way.  This  is  quite  a  different  thing,  not  only  in  its  nature 
and  extent,  but  in  the  methods  of  its  creation  and  the  evi- 
dence of  its  existence.  It  falls  under  the  head  of  an  ease- 
ment, an  incorporeal  right,  is  of  many  varieties  and  with  vari- 
ous characteristics,  according  to  its  own  peculiar  facts,  which 
need  not  be  noticed  here  or  discussed  further  than  thev  are 
brought  into  question  by  this  record. 

Second.  It  is  claimed  that  plaintiffs  have  a  right  of  way 
through  defendants'  land  of  necessity. 

A  way  of  necessity  arises  as  an  incident  to  a  grant  of  land 
surrounded  wholly  by  that  of  the  grantor,  when  otherwise 
the  land  granted  would  not  be  accessible  and  the  granttv 
would  derive  no  benefit  from  the  grant.  It  is  an  instance  of 
the  maxim  that  one  is  ahvavs  understood  to  intend,  as  an 
incident,  to  grant  whatever  is  necessary  to  give  effect  thereto, 
which  is  in  the  grantor's  power  To  bestow.  2  Min<>r's  Inst. 
20;  Rogerson  v.  Shepherd,  33  W.  Va.  307  (10  S.  E!  Hep.  ri:i2); 
Nichols  V.  Luce,  (1834)  24  Pick.  102;  6  Rob.  Prac.  S04.  But 
these  plaintiffs  do  not  allege  in  their  bill  that  they  acquired 
their  lands  by  purchase  or  conveyance  from  Augustus  (iwinn 
or  from  any  other  person,  but  simply  say  that  they  are  the 
owners  of  the  land  on  which  they  reside,  without  alleging 
when,  how,  or  from  whom  they  acquired  title  thereto.  By 
their  evidence  they  make  out  la  very  clear  case  of  inaccessibil- 
ity into  their  homes,  and  out  to  the  mill,  market,  church  and 
courthouse  and  highway,  without  using  the  rojid  in  contro- 
versy; such  a  case  of  nec^e^sity  as  the  county  court  would  not 
hesitate  to  relieve  them  from  by  making  it  a  public  road 
if  addressed  to  that  body  (Letcis  v.  Washington,  5  Gratt.  265) 
but  they  produce  no  competent  proof  here  that  they  have  any 
title  at  all  to  their  lands  except  their  actual  possession,  which 
makes  them  prima  facie  owners  in  fee,  sufficient,  perhaps, 
for  the  purpose  of  this  case  in  other  aspects,  but  certainly 
giving  us  no  clue  as  to  how  or  why  they  own  this  way  as  a 
wjly  of  necessity.  They  also  claim  title  to  this  way  by  pre- 
scription. This  right  is  fully  set  forth  in  their  bill  and 
clearly  made  out  by  the  proof.  Augustus  Gwinn,  while  he 
was  still  the  owner  of  the  twenty  four  acres  at  the  mouth 
of  Eagle  branch,  agreed  verbally  that  plaintiff  Taylor  and 
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the  others  living  on  the  branch  should  have  the  use  of  the 
road  in  dispute  as  an  outlet  to  the  public  road.  Trueheart  v. 
Price  (1811)  2  Mun.  468;  McKenzie  v.  Elliott  (111.,  1890)  24  N. 
E.  Rep.  965.  Under  this  claini  of  right,  and  thus  claiming 
it  as  their  own,  they  have  visibly  and  continuously  used  and 
enjoyed  this  pass-way  without  interruption  for  more  than 
twenty  years,  working  it  and  keeping  it  in  some  sort  of  repair 
during  all  that  period,  with  the  help  of  some  of  the  defend- 
ants who  resided  on  it  where  it  runs  through  their  own  land. 
By  such  adversary  user  for  that  period  of  time  they  acquired 
a  right  to  the  unobstructed  use  of  said  way.  Rogerson  v. 
Shepherd,  33  W.  Va.  307  (10  S.  E.  Rep.  632) ;  Stokes  v.  Upper 
Appomatox  Co.  (1831)  3  Leigh  318;  Coaher  v.  Hunter  (1826) 
4  Rand.  58. 

If  such  is  the  right  of  the  plaintiff,  no  question  is  made 
that  this  is  their  proper  remedy;  in  fact,  their  only  plain, 
adequate  and  complete  remedy,  seeing  that  it  is  the  unob- 
structed use  of  the  road  they  are  after,  and  not  damages  for 
the  obstruction  of  it. 

Therefore  the  decree  of  September  15, 1893,  complained  of, 
must  be  set  aside,  and  the  temporary  injunction  awarded 
on  the  23d  day  of  July,  1892,  be  made  perpetual. 


CHARLESTON. 


Brady  v  Stiltner. 

Submitted  January  29,  1895--Declded  March  30,  1895. 

1.  Ckiminal  Law  —  Prbliminaby  Examination  —  Probable 

Cause. 

The  waiver  of  a  preliminary  examinaton  by  a  person  charged 
with  crime  Ib  prima  facie  evidence  ot  probable  cause. 

2.  CbiminalLaw— Probable  Cause— Preliminary  Examina- 

tion—Grand Jury. 

"The  discharge  by  a  justice  of  the  plaintiff  who  has  been 
arrested  and  brought  before  him  for  examination  or  the  refusal 
of  the  grand  Jury  to  indict  him  is  prima  facie  evidence  of  want 
of  probable  cause  but  it  is  liable  to  be  rebutted  by  proof."    When 
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the  refusal  of  the  ^and  Jury  to  Indict  is  opposed  to  the  refusal  of 
the  Justice  to  discharge,  one  rehuts  the  other,  so  as  to  render  nei- 
ther ftrima  facie  eyidence  of  the  existence  or  want  of  probable 
cause;  and,  if  the  plaintiff  manages  in  any  way  to  have  the  evi- 
dence for  his  defense  considered  by  the  grand  Jury,  their  finding 
is  tantamount  to  an  acquittal  by  a  petit  Jury,  and  is  not  prima 
facie  evidence  of  the  want  of  probable  cause  on  the  part  of  the 
prosecutor. 

W.  E.  K.  Byrne  for  plaintiff  in  error,  cited  1  Hill.  Torts, 
c.  16,  §  275;  2  Grei^n.  Ev.  §  455;  15  S.  E.  Rep.  591;  22  W.  Va. 
234;  4  Mun.  462;  3^  Am.  Dec.  228;  31  Id.  442;  14  Am.  &  Eng. 
Ency.  Law  03-70;  84  Va.  205;  10  Mo.  728;  (\H  Mo.  027;  51  (\\\. 
140;  41  Fed.  Rep.  89S. 

Dent,  Judge: 

This  is  a  case  of  malicious  prosecution  of  G.  L.  Brady, 
plaintiff,  against  F.  P.  Stiltner,  defendant,  from  the  Circuit 
-Court  of  Webster  county.    The  facts  are  as  follows,  to  wit : 

In  a  certain  suit  between  the  plaintiff  and  the  defendant 
the  matter  in  dispute  appears  to  hav^  been  whether  said  de- 
fendant agreed  to  charge  twenty  five  cents  or  fifty  cents  for 
the  effectual  services  of  a  certain  animal,  each  time  such  ani- 
mal was  used.    The  plaintiff  testified  that  the  defendant 
agreed  with. him  only  to  charge  him  twenty  five  cents.  There- 
upon the  defendant  made  the  necessary  affidavit  tliat  the 
plaintiff  had  sworn  falsely,  and  caused  a  warrant  to  issue, 
on  which  the  plaintiff  was  arrested,  and,  being  brought  be- 
fore the  justice,  waived  examination  on  the  charge,  and  gave 
a  recognizance  for  his  appearance  before  the  Circuit  Court 
to  answer  an  indictment    When  the  grand  jury  met  to  in- 
quire of  the  charge,  after  the  defendant's  evidence  had  been 
heard,  plaintiff  had  his  two  sons  and  attorney  sworn  and 
sent  before  the  grand  jury  to  testify  regarding  the  charge. 
The  grand  jury  failed  to  find  an  indictment  and  the  plaintiff 
was  discharged.     He  then  sued  the  defendant  for  malicious 
prosecution,  and  obtained  a  Judgment  for  six  hundred  dol- 
lars.   From  this  judgment  a  writ  of  error  was  granted  the 
defendant,  who  here  relies  on  the  following  errors,  to  wit: 

**Fir«/.  That  the  court  erred  in  giving  the  following  three 
instructions  fur  the  plaintiff:     *Xo.  4.  Tlie  court  instructs  the 
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jury  that  if  they  believe  from  the  evidence  that  P.  F.  Btiltner 
made  a  complaint  before  J.  A.  Howell,  justice,  accuBing  de- 
fendant G.  L.  Brady,  with  committing  perjury,  fuxd  if  the 
said  Brady  waived  an  examination  before  the  justice,  and 
was  required  to  enter  into  a  recognizance  to  appear  before 
the  Circuit  Court  to  answer  an  indictment  to  be  preferred 
against  him  by  the  grand  jury,  and  if  the  said  Stiltner  ap- 
peared before  the  grand  jury  as  a  witness  against  said  Brady, 
And  if  the  grand  jury  refused  or  failed  to  ftnd  an  indictment 
against  said  Brady  for  the  alleged  offense,  and  he  was  dis- 
charged by  the  court,  it  is  prima  fa<^i€  evidence  of  want  of 
probable  cause  on  the  part  of  said  Stiltner  in  making  the  ac- 
cusation against  said  Brady  and  procuring  his  arrest,  and  it 
throws  the  burden  of  proof  upon  said  Stiltner  to  show  that 
he  had  probable  cause  in  making  the  accusation  aforesaid, 
and  the  jury  have  the  right  to  infer  malice  on  the  part  of 
said  Stiltner  if  it  appeal's  that  there  was  want  of  probable 
cause.'  'No.  7.  The  court  instructs  the  jury  that  what  will 
or  will  not  amount  to  probable  cause  will  depend  upon  the 
circumstances  of  the  case,  and  the  discharge  of  the  plaintiff, 
Brady,  by  the  grand  jury  is  prima  facte  evidence  of  the  want 
of  probable  cause,  and  sufficient  to  throw  upon  the  defendant, 
Stiltner,  the  burden  of  proving  the  contiary.'  'No.  8.  The 
court  instructs  the  jury  that  it  is  the  duly  of  a  grand  jury 
to  indict  a  person  who  is  charged  with  an  offense,  and  re- 
cognized to  appear  before  the  Circuit  Court  to  answer  an  in- 
dictment to  be  preferred  against  liim ;  and  if  it  appears  by  the 
testimony  before  the  grand  jury  that  thei'C  is  probabie  cause 
of  the  guilt  of  the  person  it  is  the  duty  of  the  grand  jury  to 
indict  him,  and,  if  they  fail  or  refuse  to  indict,  it  is  prima 
fade  evidence  that  there  was  want  of  probable  cause.' " 

''Second.  The  court  orred  in  refusing  to  give  the  following 
instructions  for  the  defendant :  'No.  1.  The  jury  is  instructed 

that  if  they  believe  from  the  evidence  that  the  defendant  be- 
lieved, either  from  facts  within  his  own  knowledge  or  from  in- 
formationderivedfromothersthattheplaintiffmade  the  false 
statement  on  oath  as  stated  in  the  complaint  upon  which  the 
warrant  of  arrest  was  issued  by  the  justice,  theii  the  defend- 
ant had  probable  cause  upon  which  to  base  such  complaint, 
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and  the  jury  should  find  for  the  defendant'  'No.  2.  The 
jury  is  instructed  that  if  they  believe  from  the  evidence  that 
the  plaintiff  was  arrested  upon  a  warrant  issued  upon  a  com- 
plaint made  by  the  defendant,  and  taken  before  a  justice 
for  examination,  and  that  the  plaintiff  waived  such  exami- 
nation, and  entered  into  a  recognizance  to  answer  an  indict- 
ment upon  the  matter  charged  in  said  complaint,  then  such 
waiver  is  prima  facie  evidence  that  there  was  at  least  prob- 
able cause  suflScient  to  justify  the  defendant  in  making  the 
said  complaint'  'No.  4.  The  jury  is  instructed  that  if  they 
believe  from  the  evidence  in  this  case  that  there  was  proba- 
ble cause  sufficient  to  warrant  the  justice  in  holding  the 
plaintiff  to  answer  an  indictment  then  it  is  immaterial 
whether  the  grand  jury  found  such  indictment  or  not,  or 
whether  or  not  there  was  evidence  sufiQcient  to  warrant  the 
grand  jury  in  finding  such  indictment'  'No.  8.  If  the  jury 
believe  from  the  evidence  that  the  plaintiff  or  his  attorney 
went  before  the  grand  jury,  or  sent  any  witness  or  witnesses 
before  the  grand  jury,  to  prevent  the  finding  of  an  indict- 
ment against  the  plaintiff  upon  the  charge  set  forth  in  the 
declaration,  that  is  a  circumstance  bearing  upon  the  question 
of  probable  cause  proper  to  be  considered  by  the  jury.'  " 

The  real  question  involved  is  whether  the  defendant  had 
probable  cause  to  justify  him  in  his  prosecution  of  the  plain- 
tiff for  perjury.  "Probable  cause"  is  a  question  of  law,  to 
be  determined  from  the  facts  proven,  and  is  defined,  in  the 
case  of  Tinal  v.  CorCj  18  W.  Va.  2,  to  be  "a  state  of  facts  actu- 
ally existing  known  to  the  prosecutor  personally,  or  by  in- 
formation derived  from  others,"  "which,  in  the  judgment  of 
the  court,  would  lead  a  reasonable  man  of  ordinary  caution, 
acting  conscientiously  upon  these  facts,  to  believe  the  party 
guilty."  The  proof  of  want  of  probable  cause  is  with  the 
I»laintiff,  but  any  evidence  sufficient  to  raise  a  prima  facie 
case  is  all  that  is  required  to  overcome  the  weak  presumption 
of  its  existence,  and  to  cast  the  burden  of  proof  on  the  de- 
fendant. In  the  case  of  Yinal  v.  Core,  supra,  it  was  held  in 
the  sixteenth  point  of  the  syllabus  that  "the  discharge  by  a 
justice  of  the  plaintiff  who  has  been  arrested  and  brought  be- 
fore him  for  examination,  or  the  refusal  of  the  grand  jury  to 
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indict  him,  is  prima  facie  evidence  of  a  want  of  probable 
cause,  but  it  is  liable  to  be  rebutted  by  proof."  The  reason 
given  for  this  rule  in  Judge  Green's  opinion  is,  in  effect,  that 
the  only  question  piiesented  to  either  the  justice  or  the  grand 
jury  is  whether  there  is  probable  cause  of  the  guilt  of  the  ac- 
cused, and  a  discharge  of  the  accused  is  a  negative  determin- 
ation of  this  question  in  his  favor  sufiScient  to  raise  a  pre- 
sumption of  its  non-existence.  And  the  converse  of  the  pro- 
position has  also  been  held,  that  the  refusal  to  discharge 
raises  tlie  presumption  that  probable  cauHe  does  exist. 
Maddox  v.  Jackson,  4  Munf.  462;  Orant  v.  Deuel,  38  Am.  Dec. 
228;  Womack  v.  Circle,  29  (Jratt.  192.  And  it  has  also  been 
held  that  where,  on  examination,  the  justice  commits,  and  the 
grand  jury  fail  to  find  an  indictment,  the  action  of  one  merely 
off -sets,  neutralizes  or  destroys  the  other,  so  as  to  render  both 
or  either  of  them  valueless  to  establish  a  prima  facie  case 
either  for  or  against  the  plaintiff,  and  thus  leaves  the  want 
of  probable  cause  to  be  established  by  other  testimony.  Miller 
V.  Railway  Co,,  41  Fed.  898.  It  has  also  been  held  that  the 
waiver  by  the  accused  of  a  preliminary  examination  was 
prima  facie  evidence  of  probable  cause.  Vansickle  v.  Brown, 
68  Mo.  G27. 

In  determining  whetlier  the  prosecution  was  founded  on 
probable  cause,  the  existing  state  of  facts  must  be  viewed 
from  the  standpoint  of  the  prosecutor,  and  not  from  that  of 
the  accused.  For  this  reason  trial  and  acquittal  do  not 
raise  the  presumpti<m  of  the  want  of  probable  cause.  Griffin 
v.  Chtihh,  7  Tex.  603;  GriffiH  v.  Cellars,  2  Dev.  &  B.  492;  Bittvng 
V  Ten  Eyck,  82  Ind.  421;  Heldt  v.  ^yehstcr,  60  Tex.  207;  Wil- 
hams  V.  Van  Meter,  8  Mo.  339;  ^tone  v.  Crc^ker,  24  Pick.  81; 
Thomiu*on  v.  Eubbei  Co,  (Conn.)  16  Atl.  554 

Verdict  of  acquittal  may  be  given  notwithstanding  pro- 
bable cause,  because  there  is  noli  proof  of  guilt  beyond  a  rea- 
sonable doubt.  But  the  magistrate  and  grand  jury  have  the 
Tery  question  of  probable  cause  to  try,  and  the  evidence  on 
the  part  of  the  prosecution  is  alone  examined,  and  the  pro- 
ceeding is  entirely  ex  parte,  at  least  so  far  as  the  grand  jury 
is  concerned.  In  Wharton's  Criminal  Pleading  and  Practice 
(section  360)  the  law  is  stated  to  be:     **The  question  before 
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the  grand  jury  being  whether  a  bill  is  to  be  found,  the  gen- 
eral rule  is  that  thev  should  hear  no  other  evidence  but  that 
adduced  by  the  prosecution."  And  in  section  362,  quoting 
from  McKean,  €.  J.,  of  Pennsylvania:  "It  is  the  dutv  of  the 
grand  jury  to  inquire  into  the  nature  and  probable  ground 
of  the  charge;  but  it  is  the  exclusive  province  of  the  petit  jury 
to  hear  and  determine,  with  the  assistance  and  under  the  di- 
rection of  the  court,  upon  points  of  law,  whether  the  de- 
fendant is  or  is  not  guilty  on  the  whole  evidence  for  and 
against  him.  You  will  therefore  readily  perceive  that,  if 
you  examine  the  witnesses  on  both  sides  you  do  not  confine 
your  consideration  to  the  probable  grounds  of  charge,  but 
engage  completely  in  the  trial  of  the  cause;  and  your  re- 
turn must  consequently  be  tantamount  to  a  verdict  of  ac- 
quittal or  condemnation."  Therefore,  if  the  grand  jury,  by 
reason  of  misconduct  or  procurement  of  any  one,  hears  the 
evidence  both  against  and  for  the  accused,  their  examination 
ceases  to  be  confined  to  the  question  of  probable  cause,  and 
their  return,  as  quoted  above,  is  "tantamount  to  a  verdict 
of  acquittal  or  condemnation/' and^  in  case  of  acquittal,  should 
not  be  held  to  be  prima  facie  evidence  of  want  of  probable 
cause.  Such  is  the  rule  in  California,  where  the  accused  is 
permitted  to  appear  brfore  the  grand  jury  with  his  wit- 
nesses. Ganea  v.  Railroad  Co.,  51  Cal.  140.  So  it  might  be 
said  of  the  examination  before  the  magistrate,  who  hears  all 
the  evidence  both  against  and  for  the  accused,  and  deter- 
mines from  the  whole  evidence  whether  probable  cause  ex- 
ists. To  hold  that  a  discharge  by  him  is  prima  facie  evidence 
of  the  want  of  probable  cause  is  to  contravene  the  other  rule, 
which  is  just  as  binding,  that,  in  determining  whether  the 
prosecution  was  sustained  by  probable  cause,  the  facts  must 
be  examined  from  the  standpoint  of  the  prosecutor  at  the 
time  of  the  institution  of  the  prosecution.  A  magistrate 
might  well  say,  after  hearing  all  the  evidence,  that  there  wa» 
not  sufficient  cause  to  hold  the  accused,  while  the  facts  known 
to  the  prosecutor,  unexplained,  might  be  amply  sufficient  ta 
convict  the  accused  beyond  even  a  reasonable  doubt.  For 
instance,  a  man's  property  is  stolen.  It  is  found  in  the  posses- 
sion of  another  party,  who  refuses  to  it  give  up  or  tell  where 
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he  obtained  it.  He  is  arrested,  and,  on  examination,  proves 
that  he  came  by  it  from  a  third  party  honestly.  The  magis- 
trate discharges  him,  as  he  can  do  nothing  else.  Now,  should 
this  discharge  be  held  to  be  prima  facie  evidence  of  want  of 
probable  cause? 

The  rule  laid  down  in  the  case  of  Vinal  v.  Covey  supra,  is 
entirely  too  broad  to  fit  all  cases,  and  must,  therefore,  be  re- 
l?arded  as  a  general  rule,  subject  to  excepti(m  and  modifica- 
tion. Where  the  accused,  on  the  other  hand,  has  the  oppor- 
tunity of  introducing  his  evidence  before  the  magistrate,  and 
of  being  fully  heard,  and  he  waives  an  examination,  this  un- 
doubtedly raises  a  prima  facie  case  of  probable  cause;  for  the 
presumption  at  once  rises  that  a  reasonably  prudent  man, 
accused  of  a  crime,  wha  was  in  a  condition  to  show  that  the 
accusation  was  without  probable  cause,  rather  than  rest  un- 
der an  unjust  suspicion,  would  gladly  seize  the  very  first  op- 
portunity that  presented  itself  to  establish  his  innocence. 
His  failure  to  do  so^  is  a  matter  of  his  own  choosing,  and  for 
the  unfavorable  presumption  cast  upon  him  he  has  no  one 
to  blame  but  himself.  If,  in  so  doing,  he  acts  with  the  ma- 
licious intention  of  increasing  his  own  hardships,  expenses 
and  difficulties,  for  the  purpose  of  enhancing  any  prospective 
damages  he  may  seek  to  recover  from  his  accuser,  he  ought 
not  to  be  permitted  to  accomplish  his  purpose,  but  his  dam* 
ages  should  be  limited  to  the  unavoidable  results  of  the  pros- 
ecution.   King  V.  Colvin,  11  R.  I.  582. 

It  has  been  well  said  that  "actions  for  malicious  prosecu- 
tions are  regai'ded  by  the  law  with  jealousy.  Lord  Holt  said, 
a  hundred  and  fifty  years  ago,  that  they  *ought  not  to  be 
favored,  but  managed  with  great  caution.'  Their  tendency  is 
to  discourage  prosecnition  for  crimes,  as  they  expose  the  pros- 
ecutors to  civil  suits.  And  the  love  of  justice  may  not  al- 
ways be  strong  enough  to  induce  individuals  to  commence 
^prosecutions  when,  if  they  fail,  they  may  be  subjected  to  ex- 
(nmse  of  litigation,  if  they  be  not  mulcted  in  damages."  This 
action  should  therefore  "be  carefully  guarded,  and  its  true 
principles  strictly  adhered  to,  that  it  may  not,  on  the  one 
hand,  impede  the  free  course  of  public  justice,  nor,  on  the 
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other,  suffer  malicious  and  causeless  prosecutions  to  escape 
its  grasp."    Stone  v.  Crocker,  24'  Pick.  83. 

By  these  principles  this  case  must  be  determined.  The 
first  instruction  asked  by  the  defendant  was  properly  refused 
by  the  coui-t,  for  the  reason  that  it  assumes  as  a  fact  the  very 

m 

matter  in  issue,  to  wit,  that  the  statement  made  by  the  plain- 
tiff before  the  justice  was  false.  Plaintiff  did  not  deny  that 
he  made  the  statement,  but  he  did  deny  its  falsity. 

The  fourth  instruction  is  also  bad,  in  that  it  negatives  it- 
self, and  was  therefore  properly  refused.  It  tells  the  jury, 
"if  they  believe  from  the  evidence  there  was  probable  cause 
sufficient  to  warrant  the  justice  in  holding  the  plaintiff  to 
answer  an  indictment,  then  it  is  immaterial  whether  or  not 
there  was  evidence  sufficient  to  warrant  the  grand  jury  in 
finding  such  indictment;"  which,  under  the  law,  is  equivalent 
to  saying:  ^*If  there  was  probable  cause,  it  is  immaterial 
whether  there  was  probable  cause*  or  not,"  for  the  same  evi- 
dence that  would  warrant  the  justice  in  holding  the  plaintiff 
would  warrant  tlie  grand  jury  in  finding  an  indictment. 

The  defendant's  eighth  instruction  tells  the  jury  that  if 
they  believe  from  the  evidence  that  the  plaintiff  had  witnesses 
sent  before  the  grand  jury  to  prevent  an  indictment,  this 
circumstance  should  be  considered  by  them  upon  the  question 
of  probable  cause.  Under  the  law  as  heretofore  stated,  the 
fact  that  the  plaintiff'  had  witnesses  before  the  grand  jury 
to  prevent  the  finding  of  an  indictment  destroyed  such  finding 
as  prima  facie  evidence  of  want  of  probable  cause  as  against 
the  i)roseiuu)i*,  and  an  instruction  to  this  effect,  if  asked, 
should  have  beim  given;  and  therefore  the  instruction  under 
consideration  was  improper,  for  the  reason  that  the  fact  that 
the  i)laintiff  had  his  witnesses  before  the  grand  jury  could 
have  no  bearing  on  the  state  of  facts  existing  at  the  time  the 
prosecution  was  commenced. 

The  second  instruction  asked  by  the  defendant,  to  the  ef- 
fect that  plaintiff's  waiver  of  examination  before  the  justice 
was  prima  facie  evidence  of  probable  cause  at  least,  pro- 
pounds the  law  correctly,  and  should  have  been  given.  On 
no  other  reasonable  theory  can  plaintiff's  waiver  be  account- 
ed for  than  that  he  believed  the  evidence  against  him  would 


Brady  r.  Stiltner.  297 

l>e  Huflicient  to  justify  the  justice  in  holding  him  to  answer 
an  indictment;  and,  while  the  presumption  arising  may  not 
be  held  to  be  conclusive,  it  is  at  least  prima  facie  correct,  and 
if  not  rebutted  or  explained,  would  be  conclusive. 

The  three  instructions,  Kos.  4,  7  and  8,  given  for  the  plain- 
tiff over  the  objection  of  the  defendant,  are  all  founded  on  the 
finding  of  the  grand  jury;  and  as  it  is  admitted  that  plaintiff 
had  his  witnesses  sent  before  the  grand  jury,  and  by  their 
testimony  prevented,  as  must  have  nec(*ssarily  been  the 
c-ase.  the  finding  of  an  indictment  against  himself,  and  ac- 
<)i]ittal  as  to  the  accusation  against  him,  he  is  precluded  b}' 
his  own  conduct  from  relying  on  such  acquittal  as  prima  fa^ie 
evidence  of  the  want  of  probable  cause,  as  the  state  of  facts, 
testified  to  and  explained  by  plaintiff's  witnesses  could  not 
have  been  otherwise  than  materially  different  from  the  state 
of  facts  existing  and  unexplained  and  known  to  the  defendant 
at  the  institution  of  the  criminal  proceedings.  If  not,  why 
did  the  plaintiff  have  his  witnesses  before  the  grand  jury? 

For  the  foregoing  reasons  the  judgment  is  reversed,  the 
verdict  of  the  jury  set  aside,  and  a  new  trial  awarded. 


Note  by  Holt,  President  : 

1  do  not  think  the  Circuit  Court  erred  in  refusing  to  in- 
struct the  jury  that  *'the  waiving  of  a  preliminary  examina- 
tion by  the  plaintiff,  when  charged  with  crime,  was  prima 
facie  evidence  that  there  was  at  least  jirobable  cause  suffi- 
cient to  justify  the  defendant  in  making  the  complaint." 

1.  Now,  when  the  modem  tendency  is  to  cut  loose  from 
artificial  rules  of  evidence  already  created,  as  hampering  the 

■ 

due  adminstration  of  justice,  I  can  see  no  good  reason  why 
we  should  overrule  the  circuit  judges,  who  have  daily  ex- 
perience of  these  evils,  for  refusing  to  create  or  apply  new 
ones.  **These  artificial  presumptions  have  no  other  effect 
than  to  disturb  and  obscure  the  judgment  of  juries  in  deal- 
ing with  the  evidence.  Instead  of  dealing  with  the  evidence  in 
the  natural  way,  according  to  their  conscience  and  exper- 
ience,  and  deciding  according  to  common  sense,  they  are  told 
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to  go  according  toi  some  artificial  rule  of  evidence  which  they 
understand  but  dimly,  if  at  all,  and  may  be  thus  induced  to- 
decide  wrongly."    See  1  Thomp.  Torts  9. 

2.  The  only  case  cited  for  it  is  Vansickle  v.  Brown  (1878)  ^ 
Mo.  627,  637.  When  we  turn  to  the  case  we  find  thftt  Henry^ 
Judge,  dissented,  and  Hugh,  Judge,  in  delivering  the  opinion 
of  the  court,  says:  **If  the  finding  of  the  magisti-ate  on  the 
facts  proved  before  him  makes  a  prima  fucie  case,  such  waiv- 
ing an  examination,  and  voluntary  entering  into  a  recogni- 
zance, amounts  to  a  confessing  by  the  accused  that  there  is 
probable  cause'' — citing  State  v.  Railetf,  below.  To  us  it  is  a 
clear  case  of  7ion  sequitury  and,  on  turning  to  the  case  referred 
to  (State  V.  Ra  iley  [  1861  ]'35  Mo.  1G8)  we  find  that  the  docket  of 
the  justice  is  as  follows :  ''State  of  Missouri  v.  Leicis  (\  Railey 
The  defendant  appeared  before  me,  and  waived  an  examina- 
tion, and  admitted  that  he  did  shoot  H.  E.  W.  McDearman  on 
the  11th  day  of  May,  1861,  with  intent  to  kill,  and  entered  in- 
to bonds,  etc.  And  Judge  Bates,  delivering  the  opinion  on 
this  point,  says:  "The  justice's  docket,  though  not  showing 
an  adjudication  by  the  justice,  shows  an  actual  admission 
of  the  defendant  that  the  crime  had  been  committed,  and  not 
merely  that  there  was  probable  cause  to  believe  him  guilty  of 
it,  but  a  direct  and  unequivocal  admission  of  his  guilt''  On 
the  other  hand,  m  Schoonover  v.  Myers  (1802)  28  111.  308,  it  was 
held,  in  efl'ect,  that  such  waiver  was  not  an  admission  of 
probable  cause.  It  might  be  well  enough  said  that  as  the 
examining  magistrate  hears  evidence  and  inquires  into  the 
facts  and  circumstances,  and  is  presumed  to  be  a  fair  mind- 
ed man  of  common  sense,  when  he  reaches  the  conclusion  that 
the  offense  has  been' committed,  and  there  is  probably  cause 
to  believe  the  accused  to  be  guilty,  and  he  sends  the  jmrty 
on,  such  finding  is,  at  least,  prima  faeie  evidence  thereof* 
Here  the  presumption  is  not  artificial,  but  it  by  no  means 
follows  that  because  the  accused  waives  lui  examination, 
such  waiver  has  the  same  significauie.  The  magistrate 
makes  no  examination;  heai's  no  evidence;  decides  nothing 
except  the  suttlciency  of  the  recognizance.  The  accused  ad- 
mits nothing;  certainly  he  does  not  suppose  himself  to  ad- 
mit that  there  is  probable  causi'-  for  making  the  charge,  when 
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he  knows  that  it  is  without  the  sli|(htest  foundation,  but  i& 
the  result  of  the  promptings  of  the  malice  or  avarice  of  some 
secret,  false,  or  open  enemy  to  get  possession  of  the  thing  in 
controversy;  to  force  the  payment  of  a  false  claim;  to  ward 
off  a  suit  of  prosecution,  or  for  some  other  private  end  or  sin- 
inster  motive  of  personal  hate  or  personal  gain.  And  to 
have  this  artificial  non  seqtdtur  forced  upon  him  may  be  doing 
him  gi'eat  injustice  in  so  important  a  matter;  and,  although 
he  is  not  likely  to  sue,  he  does  not  wish  to  rest  under  such 
an  imputation. 

3.  The  plaintiff  opens  his  case  weighted  with  the  burden  of 
making  the' negative  proof  that  the  chai*ge  was  made  without 
reasonable  probable  cause.  Is  not  that  enough?  Is  he,  in 
addition,  to  be  handic4ipped  with  an  unnatural  inference^ 
drawn  by  an  artificial  rule  of  evidence  from  conduct  that 
can  be  reasonably  exi)lained  and  accounted  for  in  other 
ways?  He  wishes  to  expose  some  blackmailer;  to  avoid  the 
charge  of  buying  off  his  accuser;  to  show  clearly  that  the 
charge  is  wantonly  made  for  some  sinister  motive  of  personal 
gain;  he  wishes  to  have  himself  vindicated  by  the  action  of 
the  grand  jury  or  court,  or  to  have  the  matter  practically  end- 
ed once  for  all;  he  acts  under  the  advice  of  counsel,  and  for 
some  one  or  many  reasons,  which  imply  no  guilt,  does  not 
wish  at  that  stage  to  expose  his  hand.  Such  artificial  infer- 
ence, drawn  from  waiver,  has  no  analogy  to  preliminary  ex- 
amination and  commitment.  To  give  it  the  same  effect  is 
not  in  accord  with  the  general  mode  of  regarding  it.  The 
rule  is  not  called  for  by  public  policy  or  general  convenience. 
It  subserves  no  useful  purpose  in  the  adminstration  of  jus- 
tice. Waiver  is  a  circumstance  in  its  own  peculiar  case; 
nothing  more.  To  give  it  weight  and  efficiency  as  proof, 
w^hich  it  does  not  have  in  and  of  itself,  is  certain  to  bewilder 
in  some  degree  those  whose  course  ought  to  be  made  practi- 
cally plain,  and  is  likely  to  mislead  those  who  are  expecting 
•  to  be  guided  aright,  as'far  as  they  are  guided  at  all. 
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CHARLESTON. 

Clark  et  al.  v.  Perdue. 

Submitted  January  19,  1895— Decided  March  30,  1895. 

1.  Evidence— Copy  of  Deed. 

An  o£Qlce  copy  of  a  deed  improperly  admitted  to  record  is  not 
competent  evidence. 

2.  EvTD^NCB— Ejectment— PossRssTON— Former  Recover y. 

Where  an  action  of  ejectment  Is  brought  by  an  adverse  claim- 
ant a^lnst  a  tenant  to  recover  possession  of  the  premises,  and 
judg:ment  Is  rendered  for  such  plaintiff  against  the  tenant  by  de- 
fault, and  a  writ  of  possession  Is  executed  by  which  the  plaintiff 
Is  placed  in  actual  possession,  the  possession  Is  thereby  changed, 
and  the  landlord  is  thereby  actually  turned  out — ^in  a  second  ac- 
tion of  ejectment  by  plaintiffs,  who  derive  title  from  the  plaintiff 
In  the  first  suit,  against  such  landlord,  sued  as  defendant,  the 
record  of  the  recovery  in  the  former  suit  is  competent  evidence  on 
behalf  of  the  plaintiffs  in  the  latter  suit  as  showing  or  tending  to 
show  that  the  defendant's  possession  at  that  time  was  ended  and 
changed  by  the  execution  of  such  writ  of  possession. 

J.  S.  Clark  and  A.  W.  Reynolds  for  plaintiffs  in  error, 
cited  32  Gratt  107, 113;  27  W.  Va.  762;  11  Gratt  172;  1  Gratt. 
211;  26  W.  Va.  370;  54  Pa.  284;  105  Pa.  47;  144  Pa.  613;  160 
Pa.483,  492;162Pa.  114. 

Okey  Johnson  and  A.  C.  Davidson  for  defendant  in 
error,  cited  27  W.  Va.  762;  11  Gratt.  172;  4  Manf.  382;  6  Munf, 
433;  Code  1868,  c  90,  s.  35. 

Holt,  President  : 

This  is  an  action  of  ejectment  brought  in  the  Circuit 
Court  of  Mercer  county  on  the  12th  day  of  March,  1890,  in 
which  there  was  a  trial  on  plea  of  not  guilty,  and  verdict  * 
for  defendant.  Perdue;  motion  by  plaintiffs  to  set  the  same 
aside  and  award  a  new  trial  overruled,  and  final  judgment 
for  defendant  on  the  15th  day  of  January,  1892,  to  which 
this  writ  of  error  was  allowed. 
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The  plaintiffs  assigned  as  grounds  for  new  trial  seven 
rulings  made  by  the  court  during  the  progress  of  the  trial, 
which  they  claimed  to  be  erroneous,  and  to  their  prejudice. 
Two  of  these  grounds  are  relied  upon  in  argument  here: 
^'First.  In  the  course  of  the  trial  the  plaintiffs  offered  in  evi- 
dence the  record,  including  the  judgment,  writ  of  posses- 
sion, and  return  endorsed  thereon,  in  the  action  of  ejectment 
of  W.  H.  Witten  v.  Silas  Perdue  et  ah,  in  connection  with  the 
testimony  of  R.  C.  Christie,  clerk  of  the  Circuit  Court,  and  of 
W.  H.  Witten. 

^'Second,  Plaintiffs  also  offered  in  evidence  as  a  part  of  their 
claim  of  title  and  as  color  of  title  a  certain  deed  from  Jamea 
Hector  to  Obadiah  Belcher,  and  a  deed  from  Obadiah  Belch- 
er to  Chrispianos  Belcher.  The  court  refused  to  allow  the 
re<*ord  and  the  two  deeds  to  be  read  in  evidence  to  the  jury, 
and  plaintiffs  excepted." 

The  plaintiff  in  an  action  of  ejectment  must  recover  on 
the  strength  of  his  own  title,  and  the  defendant  is  not  called 
upon  to  give  up  the  possession  to  any  one  who  does  not  show 
himself  to  be  the  legal  owner,  unless  he  is  in  possession  under 
the  plaintiff's  title,  or  has  entered  upon  and  ousted  the  plain- 
tiff without  title  or  authority. 

The  commonwealth  being  the  fountain  head  fi'om  which 
ownership  of  land  is  mediately  or  immediately  derived,  the 
plaintiff  generally  begins  by  tracing  back  his  title  to  the 
laud  in  controversy  to  that  source;  and  land  in  a  state  of 
nature  of  which  no  actual  possession  has  been  had  he  can,  in 
general,  recover  in  no  other  way.  But  where  the  land  has 
been  held  in  actual  possession  by  himself,  or  by  some  pre- 
decessor under  whom  he  claims,  long  enough  to  make  the 
title  good  by  adversary  possession,  he  may  show  himself 
entitled  to  recover  without  being  able  to  connect  himself 
with  the  commcHiwealth.  The  order  in  which  he  introduces 
his  claim  of  paper  title  is  a  matter  generally  left  to  his  own 
convenience,  and,  although  he  may  not  be  able  to  trace  the 
legal  title  back  from  himself  to  the  commonwealth  by  rea- 
son of  the  defective  acknowledgment  of  some  deed,  or  from 
any  other  cause,  he  is  permitted  nevertheless  to  go  back  as 
far  as  he  can — in  fact  to  introduce  any  and  all  the  paper 
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titles  he  may  have  to  the  land  in  controversy — for  the  pur- 
pose of  showing  the  nature  of  his  claim,  and  the  commenre- 
ment  and  extent  of  his  possession. 

The  first  deed  offered  by  plaintiffs  and  ruled  out  by  the 
Circuit  Court  is  a  copy  of  a  deed  from  James  Hector  to 
Robert  Belcher,  dated  the  llth  day  of  May,  1842,  purporting 
to  sell  and  convey  a  certain  boundary  of  land  supposed  to 
contain  one  thousand  five  hundred  acres,  signed,  sealed  and 
delivered  in  the  presence  of  three  witnesses;  but   it  was 
proved  before  the  clerk  by  but  two  of  the  witnesses,  whereas, 
as  the  law  then  was,  it  was  necessary  to  be  proved  before 
the  clerk  or  court  bv  the  three  witnesses  before  it  could  be 
properly  admitted  to  record.     See  1  Rev.  Code  1819,  p.  362, 
§§  1-6.    The  deed,  therefore,  not  having  been  duly  admitted 
to  record,  a  copy  from  such  record  was  not  competent  evi- 
dence.   The  second  copy  of  a  deed  excluded  by  the  court 
was  of  a  deed  made  by  James  Hector  to  Obadiah  Belcher, 
dated  the  11th  day  of  May,  1842,  for  two  thousand  five  hun- 
dred acres,  executed  in  the  presence  of  three  witnesses,  but 
admitted  to  record  on  the  11th  day  of  July,  1845,  after  being 
proved  before  the  clerk  of  the  County  Court  of  Mercer  coun- 
ty by  the  oaths  of  but  twoi  of  them.     Such  copy  was  properly 
rejected  as  incompetent  evidence  for  the  same  reason  as  the 
first,  there  being  no  law  authorizing  it  to  be  admitted  to 
record  on  i)roof  by  less  than  three  witnesses.    The  Code  of 
1849,  taking  effect  on  the  first  day  of  July,  1850,  was  the 
first  statute  to  reduce  the  number  to  two.     iSee  Code,  1849 
(Ed.  1800)  p.  509,  c.  121,  s.  2.    Tlie  next  paper  ofl'ered  in  evi- 
dence by  plaintiffs  was  an  office  copy  of  a  deed  dated  May  12, 
1842,  from  Obadiah  Belcher  to  Chrispianos  Belcher  for  one 
thousand  five  hundred  acres,  admitted  to  record  on  the  Otli 
day  of  February,  1846,  on  proof  before  the  clerk  by  but  two 
of  the  three  subscribing  witnesses,  which  was  also  properly 
ruled  out  for  the  same  reason.    And,  even  if  competent,  there 
is  nothing  to  show  that  they  were  relevant,  for  there  is  noth- 
ing on  their  face  showing  that  they  covered  in  whole  or  in 
part,  the  land  in  controversy;  nor  was  any  such  proof  offered, 
nor  any  statement  made  that  plaintiffs  expected  to  follow 
them  up  with  any  such  evidence. 
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Did  the  court  err  in  ruling  out  the  record  of  recovery  in 
ejf^ctment  of  Witfcti  v.  fdlaa  Perdue  et  aL  had  by  judgment 
-entered  on  the  5th  dav  of  Mav,  1873?  That  recovery  bv 
William  H.  Witten  of  Silas  Perdue  embraced  the  land  in  con- 
troversy. It  was  followed  by  a  writ  of  possession,  issued 
on  the  19th  day  of  May,  1873,  which  was  executed  on  the  12th 
day  of  July,  1873,  by  the  deputy  sheriff  of  Mercer  county, 
placing  the  plaintiflP,  William  H.  Witten,  in  possession  of  the 
land.  There  was  evidence  tending  to  show  that  when  that 
suit  was  brought  by  filing  the  declaration  and  proof  of  the 
service  of  notice  on  defendant  Obadiah  Belcher  on  the  27th 
dav  of  Januarv,  1873,  and  on  defendant  Silas  Perdue  on  the 
28th  day  of  January,  1873,  Silas  Perdue  was  in  actual  pos- 
session of  the  premises  as  tenant  of  George  W.  Perdue,  the 
•defendant  here;  and  that  George  W.  Perdue  had  actual  notice 
of  the  bringing  of  that  suit  against  his  tenant.  Defendant 
George  W.  Perdue  claimed  under  a  deed  from  Zachariah 
Perdue  to  him  for  fifty  acres,  dated  25th  March,  18G8,  being 
part  of  a  junior  grant  to  Zachariah  for  four  hundred  and 
fifty  acres,  dated  31st  day  of  May,  1849;  and  his  claim  was, 
and  his  own  evidence  tende<l  to  show,  that  under  this  deed 
for  fifty  acres  he  took  actual  possession  of  the  land  in  con- 
troversv  in  1868,  and  so  held  the  siime  contiuuouslv  until 
this  suit  was  brought.  There  is  certainly  one  ground  upon 
which  this  record  was  relevant,  and  admissible  in  evidence: 
1.  It  tended  to  show  that  defendant  George  W.  Perdue 
had  not  had  continuous,  uninterrupted  possession  of  the 
land  since  1868;  and  (2)  it,  with  the  accompanying  evidence, 
tended  to  show  that  there  had  been  a  judgment  against  him 
in  favor  of  Witten,  under  whom  these  plaintiffs  claim. 
Whether  it  is  conclusive  against  him  as  to  such  title  and 
right  of  possession  may  admit  of  grave  doubt.  Our  statute 
on  the  action  of  ejectment  (cliapter  90,  Codes  1868,  1891) 
abolishes  the  writ  of  right,  and  molds  into  the  one  action 
<?alled  "ejectment,"  simple  and  comprehensive,  all  the  sub- 
stantial provisions  of  former  law,  with  such  improvements 
as  were  found  to  be  proper  to  disentangle  justice  from  nets 
of  form,  preserve  all  the  benefits  of  the  writ  of  right  and  of 
the  action  of  ejectment,  as  well  as  of  all  other  actions,  posses- 
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sory  and  droitural,  and  is  also  made  comprehensive  enough 
to  try  the  mere  right  to  real  property,  as  well  as  the  right  of 
possession,  and  to  determine  it  finally,  being  substantially 
a  writ  of  right  as  much  as  an  action  of  ejectment.  See  Re- 
port of  Revisors  of  Code  1849,  p.  691,  note.  Such  statutory 
remedy  prevails  now  pretty  much  everywhere  throughout 
common-law  countries,  and,  except  whe>e  a  second  trial  is 
given,  is  a  cpnclusive  and  final  determination  as  to  the  title 
or  right  of  possession  established  in  such  action  upon  the- 
party  against  whom  it  is  rendered,  and  against  all  persons 
claiming  from,  through,  or  under  such  party  by  title  ac- 
cruing after  the  commencement  of  such  action,  except  as 
thereinafter  mentioned  (see  section  35,  chapter  00,  Code); 
and  such  conclusiveness  and  finality  applies  as  mudi  to  a 
judgment  by  default  as  to  one  rendered  on  verdict  found  on 
issue  joined,  for  section  12,  chapter  90,  says:  "And  if  the 
defendant  fail  so  to  appear  and  plead,  his  default  shall  be 
entered  and  judgment  given  against  him."  Section  5,  chap- 
ter 90,  prescribes  that  "the  person  actually  occupying  the 
premises  shall  be  named  defendant  in  the  declaration.'-  If 
they  be  not  occupied,  the  action  must  be  against  some  x)erson 
exercising  acts  of  ownership  thereon,  or  claiming  title  there- 
to, or  some  interst  therein,  at  the  commencement  of  the  suit. 
If  the  lessee  be  made  defendant  at  the  suit  of  a  party  claim- 
ing against  the  title  of  his  landlord,  such  landlord  may  ap- 
pear, and  be  made  a  defendant  with,  or  in  the  place  of,  his 
lessee.  It  is  conceded  that  the  action  of  ejectment  of  1873 
was  governed  by  the  law  as  it  was  under  the  Code  of  1808, 
and  it  was  held  under  the  law  as  it  then  was  (prior  to  the 
act  of  1877)  that  the  action  could  be  brought  only  against  the 
party  in  possession  when  the  premises  were  occupied.  John- 
ston V.  Mann,  21  W.  Va,  15.  It  was  optional  with  the  land- 
lord, George  W.  Perdue,  whether  he  would  appear  or  not. 
The  plaintiff  could  not  make  him  a  defendant,  as  the  pre- 
mises were  then  occupied  by  his  tenant,  Silas  Perdue,  as  the 
plaintiffs  in  this  suit  claim,  and  as  their  evidence  tends  to 
prove;  for  the  term,  "actually  occupying  the  premises,''  as 
used  in  the  statute,  is  not  confined  to  one  who  has  his  home 
and  dwelling  place  upon  the  premises,  but  embraces  one  who 


Clark  r.  Perdie.  805 

18  in  actual  poBseasion  bj  the  ordinary,  continuing  acts  of 
ownership  which  has  produced  a  change  in  their  condition^ 
giving  them  the  appearance  of  being  used.    So  the  t«rm  is 
used  in  the  cases  of  Taylor  v.  Burnsides,  1  Gratt.  165;  Overton 
V.  I)aris8on,Id.  211.     And  such  actual  possession  once  taken 
•and  held  by  fencing  a  field  and  cultivating  crops  is  presum- 
■ed  to  continue  until  the  contrary  appears;  throughout  the 
winter  season — the  month  of  January,  for  example,  as  in 
this  case — although  no  visible  use  may  then  be  made  of  the 
I)remise8  other  than  the  fact  of  having  it  inclosed  or  fenced 
in.     These  plaintiffs  claim  by  title  regularly  derived  from 
William  H.  Witten  bv  convevances  made  since  his  recoverv 
of  the  land  in  controversy  by  the  judgment  rendered  on  de- 
fault against  Silas  Perdue  in  1873.    In  that  action  of  eject- 
ment William  H.  Witten  complained  and  averred  that  on  the 
1st  day  of  January,  1878,  he  was  seised  and  possessed  in  fee 
simpleof  a  certain  tract  of  land,  giving  the  metes  and  bounds, 
which  includes  the  land  here  and  now  in  controversy;  and, 
being  so  seised  and  possessed,  the  defendants  Obadiah  Belch- 
er and  Silas  Perdue  afterwards  to  wit,  on  the  dav  and  vear 
aforesaid,  entered  upon  said  premises,  and  unlawfully  with- 
held the  said  premises  from  the  said  plaintiff.    The  plea  of 
not  guilty  would  have  put  these  facts  in  issue,  and  would 
have  put  plaintiff  to  the  proof  of  such  right  to  the  possession 
of  the  premises  at  the  time  of  the  commencement  of  the  suit, 
and  such  proof  would  have  been  necessary  to  uphold  and 
justify  such  verdict  and  judgment.    And  the  judgment  by 
default  against  Silas  Perdue  was  attended  by  the  same  legal 
consequences  of  conclusiveness  as  if  there  had  been  a  verdict 
for  the  plaintiff  (see  1  Freem.  Judgm.  §  330)  for  such  is  the 
language  of  our  statute.    It  makes  no  distinction.      See 
Chreen  v.  Hamilton,  16  Md.  317;  77  Am.  Dec.  295,  notes. 
George  AV.  Perdue  being  the  landlord,  was  the  real  party  in 
interest,  who  could  not,  as  the  law  then  was,  have  been  made 
a  defendant,  who  would,  however,  have  been  the  real  party 
benefitted  had  there  been  a  defense  and  judgment  in  favor  of 
his  tenant,  or  had  he  made  himself  a  defendant,  and  obtained 
Buch  judgment.    Such  a  one,  having  an  opportunity  to  make 
defense,  and  standing  by  and  letting  judgment  against  his 
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tenant  go  by  default,  would,  under  our  then  statute,  seem 
to  be  as  mucU  bound  and  concluded  as  his  tenant  in  poeses- 
flion  (there  being  no  fraud  or  collusion  which  vitiates  such 
judgments)  for  the  plaintiff  could  not  make  him  a  defendant, 
but  he  could  enter  himself  as  such,  and  make  defense,  if  he 
saw  fit  But  the  law  has  been  changed,  and  now  permits  the 
plaintiff  to  make  the  landlord  a  co-defendant.  See  section 
5,  chapter  90,  Code  (Ed.  1891/  p.  699. 

Can  it  be  said  that  this  record  is  res  inter  alios  dcia,  when 
the  law  did  not  permit  the  plaintiffs  to  make  him  a  defend- 
ant,  but  did  give  the  landlord  such  right,  and  the  notice  of 
the  suit  gave  him  the  opportunity  to  controvert  the  plaintiffs' 
claim,  and  resist  their  demand?  Still  such  a  judgment  by 
default  against  the  tenant  is  so  obviously  dangerous,  sls  be- 
ing exceptionally 'open  to  the  temptation  of  abuse  with  seri- 
ous consequences,  that  if  it  were  necessary  to  decide  it,  I 
should,  as  now  advised,  be  reluctant  to  hold  the  landlord 
to  have  been  a  party  to  such  first  suit,  within  the  meaning 
of  the  term  as  used*  in  the  statute,  as  this  could  only  be  done 
by  construing  the  tenn  "party,"  as  used  in  'section  35  of 
chapter  90,  to  comprehend  the  party  in  interest,  and  that  the 
landlord  in  this  case  was  a  party  by  representation.  But, 
without  giving  it  a 'conclusive  effect,  there  ai'e  other  grounds 
upon  which  the  competency  of  the  excluded  record  can  be 
safely  rested,  and  among  them  the  one  first  noted,  viz.:  that 
it  proves  Witten's  possession  and  defendant  George  \V.  Per- 
due's  want  of  possession  in  1873,  when  the  writ  of  possession 
was  executed.  See  3  Herm.  Estop,  p.  224,  citing  Clarkson  v. 
Stanchfieldy  57  Mo.  573;  3{itch^ll  v.  Davis,  23  Cal.  381;  Chirac 
V.  Reinicker,  11  Wheat.  280;  Jackson  v.  Hill,  8  Cow.  294. 

The  evidence  tends  to  prove  that  Silas  Perdue  was  the 
tenant  of  George  W.  Perdue;  and  the  judgment  and  writ  of 
possession  executed  against  Silas,  putting  the  plaintiff  Wit- 
ten,  w^ho  claimed  in  fee  simple  for  himself,  into  possession, 
at  least  had  the  effect  of  interrui)ting  and  changing  the  char- 
acter of  the  possession;  and  such  record,  as  already  stated, 
was  to  that  extent  and  for  that  purpose  relevant  and  ma- 
terial.    See  2  Black.  Judgm.  §  577,  citing  Stridde  v.  Haroni, 
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21  Wis.  175;  Read  v.  Allen,  58  Tex.  380;  Chant  v.  Rej^noUs, 
49  Cal.  213;  Read  v.  Allen,  5«  Tex.  170. 

The  pleadings  in  ejectment  are  broad  and  indefinite.  They 
contain  no  recital  of  title.  The  plaintiffs'  chain  of  title  shows 
that  they  claim  under  Witten,  the  plaintiif  in  the  former 
action;  and  it  is  competent  to  show  by  parol  that  Silas  Perdue 
claimed  as  tenant,  and  was  in  possession  under  George  W. 
IVrdue,  at  the  time  of  Witten's  recovery  against  Silas^ 
for  in  no  other  wayrthan  by  such  parol  helping  evidence  can 
the  judgment  be  applied  to  its  proper  subject-matter,  or 
what  was  decided  be  ascertained,  and  given  its  true  legal 
effect,  if  any,  between  the  parties  to  this  suit. 

For  the  reason  given,  I  am  of  opinion  that  the  record  in 
the  action  of  ejectment  of  Witten  v.  Silas  Perdue  and  the  evi- 
dence of  the  witness  Witten  were  improperly  excluded,  to 
the  prejudice  of  the  plaintiffs.  Therefore  the  judgment  com- 
plained of  must  be  set  aside,  and  a  new  trial  be  awarded. 


CHARLESTON. 

Greenbrier  Industrial  Exposition  v.  Squires. 

Submitted  January  23,  1895— Decided  March  30,  1895. 

Corporations— EsTOPPELr-P A  YMENT  of  Stock  Subscription. 

A  party  who  takes  part  in  the  meeting  of  stockholders  for  the 
organization  of  a  corporation  under  chapter  fifty  four  of  the  Code, 
and  votes  therein  as  a  stockholder  for  directors,  and,  wthen  called 
upon  by  order  of  the  directors,  pays  an  assessment  on  his  stocky 
can  not  deny  the  existence  of  the  cor];>oration  when  sued  for  hia 
stock,  and  is  liable  therefor. 

Alex'r  F.  Mathews  for  plaintiff  in  error,  cited  37  W.  Va. 
7:^8 ;  1  Cook  Stock,  S.  &  Corp.  Law,  §  186,  note  1 ;  6  S.  E.  Rep. 
3(M);  37  W.  Va.  753;  1  Cook  Stock.  S.  &  Corp.  Law,  §  07,  note 
12. 

John  W.  Harris  for  defendant  in  error,  cited  1  Mor. 
Corp.  §  74 ;  1  Cook.  Stock  S.  &  Corp.  Law,  §  52;  37  \V.  Yix,  738; 
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88  Mich.  386;  40  111.  303;  54  Md.  161;  1  Cook  Stocks  S.  &  Corp. 
Law,  p.  96  n. ;  36  K  H.  545 ;  1  Mor.  Corp.  §  63 ;  1  Cook  Stock 
S.  &  Corp.  Law,  p.  160;  Id.  §  55;  1  Mor.  Corp.  §  75;  21  W.  Va. 
172;  41  Me.  512;  21  Atl.  540. 

Brannon,  Judge: 

The  Greenbrier  Industrial  Exposition,  as  a  corporation, 
obtained  a  judgment  in  the  Circuit  Court  of  Greenbrier  coun- 
ty against  L.  W.  Squires,  based  on  a  subscription  by  him 
to  its  capital  stock,  and  Squires  obtained  this  writ  of  error. 

Squires  depends  on  the  theory  that  there  never  was  a  legal 
corporation  as  to  him,  and  that  the  subscription  which  he 
made  to  its  stock  is  not  binding.  The  formation  of  this  al- 
leged corporation  was  under  chapter  fifty  four  of  the  Code. 
The  preliminary  agreement  constituting  the  first  step  and 
basis  in  the  process  of  formation  of  the  corporation  was 
signed  by  Squires,  but  not  acknowledged  by  him.  The  cer- 
tificate of  incorporation  issued  colorably  under  it.  By  the 
agreement  the  proposed  corporation  was  to  expire  December 
1,  1910,  while  the  certificate  of  incorporation  fixes  the  date 
of  its  expiration  December  1,  1919.  By  reason  of  non-ac- 
knowledgment of  agreement  and  variance  between  it  and  the 
certificate  of  incorporation,  Squires  would  not  be  liable  for 
his  subscription  made  by  said  preliminary 'agreement,  had  he 
done  nothing  more,  as  this  Court  decided  in  Industrial  Ex- 
position V.  Rodes,  37  W.  Va.  738  (17  S.  E.  Kep.  305.)  That 
statutory  requirements  as  to  preliminary  steps  in  the  organi- 
zation of  a  corporation,  to  bind  signers  of  the  agreement, 
must  be  complied  with,  I  refer  to  1  Lawson,  Rights,  Rem. 
A  Prac.  §§  436,  437;  CJiilds  v.' Smith,  55  Barb.  45.  The  case  of 
Real  Estate  Co.  v.  Totcer,  161  Mass.  10  (36  N.  E.  Rep.  680) 
holds  the  right  of  one  signing  preliminary  articles  to  with- 
draw before  organization,  and  is  a  full  discussion  of  how  he 
may  withdraw.  See  Tavern  Co.  v.  Burkhard,  87  Mich.  182  (49 
]N^.  W.  Rep.  562).  This  case,  however,  differs  from  the  Rodes 
Case  in  its  facts.  Rodes  did  not  acknowledge  the  agreement, 
though  he  signed  it,  and  took  no  part  in  the  organization  of 
the  company,  did  nothing  but  sign  the  agreement.     Squires 
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si{]:ned  the  agreement,  and,  thoiij;h  he  did  not  acknowledge 
it,  he  attended  the  organization  meeting  held  by  stock- 
holders on  25th  November,  181)0,  after  the  issue  of  the  certi- 
ficate, and  voted  as  a  stockholder  for  the  directors  then  elect- 
ed, and  when,  after  the  directors  had  made  a  call  for  the 
payment  of  ten  per  cettt.  on  the  stock,  payment  of  the  assess- 
ment was  asked  of  him^  he  paid  twenty  dollars,  the  ten 
per  cent. OTkhiB  two  shares  of  stock,  and  an  account  was  opened 
on  the  books  of  the  corporation,  charging  him  with  tw^o 
shares  of  stock,  and  crediting  him  with  the  twenty  dollars. 
In  June,  181)1,  after  further  calls  had  been  made  upon  stock- 
holders, the  assistant  secretary  addressed  mi  official  letter 
to  Squires,  informing  him  of  the  action  of  the  directors  in- 
curring cost  in  the  erection  of  buildings  and  race  course, 
and  asking  payment  of  Squires'  assessments,  to  which  he 
wrote  a  reply,  dated  July  24,  1891,  stating  that  his  under- 
standing was  that  he  was  only  taking  one  hundred  dollars  of 
stock,  and  was  only  to  pay  fifty  dollars,  and  that  if  that 
suited  the  directors,  it  was  all  right,  and  if  not,  he  wished  his 
money  returned,  and  he  w  ould  not  pay  the  amount  demand- 
ed- Thus  he  recognized  the  directory  of  the  corporation, 
and  that  he  had  subscribed  stock,  and  on  a  certain  basis 
would  pay  as  a  stockholder,  differing  only  as  to  amount  of 
subscription,  a  matter  outside  of  the  question  of  his  charac- 
ter as  stockholder,  and  governed  by  the  evidence  bearing  on 
it,  the  agreement.  In  the  Case  of  Rodes,  supra,  it  is  stated 
incidentally — not  as  a  point  necessary  to  the  decision  in  the 
case — that  as  to  subscribers  before  the  issue  of  the  charter, 
those  becoming  so  by  executing  the  agreement  preliminary, 
if  they  acquiesced  in  the  mode  of  incorporation  by  subse- 
quent acts  by  payment  of  installments,  or  otherwise  treat  it 
as  a  corporation,  they  can  not  set  up  that  the  corporation 
was  not  legally  incorporated.  I  have  taken  pains,  by  exam- 
ination of  authorities  cited  and  some  others,  to  ascertain 
whether  this  position  is  correct,  and  I  find  it  so.  I  find  it 
laid  down  in  the  very  recent  work  (1  Thomp.  Corp,  §  528) 
which,  judging  from  the  two  volumes  now  out,  will  prove  an 
invaluable  work  on  that  all-important  subject.  In  Rikoof  v. 
Maehine  Co.,  68  Ind.  [iSS,  it  was  held  that  payment  of  part  of 
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stock  npon  assessment  and  promise  to  pay  balance,  ''involved 
a  clear  admission  of  the  full  and  complete  organization  of 
the  corporation,  and  of  the  existence  of  every  fact  necesfsary 
to  such  organization."  Railroad  Co.  v.  Bowner,  48  Pa.  St. 
'2\K  held  that  when,  after  subscription  of  stork  uu'Jer  an  act 
requiring  a  certain  amount  before  incorporation,  a  later  a<*t 
lessened  M,  the  chani;^  would  not  rt^lease  the  subscrib<'r  who 
voted  at  the  organization  and  in  the  election  of  directors  in 
right  of  his  subscription.  In  BelVs  Appeal,  115  Pa.  St.  SS  (8 
Atl.  177)  it  was  held  that  one  who  subscribed  in  view  of  and 
for  purposes  of  organization,  and  paid  part  of  the  stock,  was 
estopped  from  denying  his  liability.  In  the 'Supreme  Court 
of  Missouri,  in  Hotel  Co,  v.  Hunt  57  Mo.  12r),  the  opinion  says 
it  is  well  settled  that  a  defect  in  the  certificate  is  not  availa- 
ble to  a  stockholder,  who,  by  his  conduct,  has  waived  the  de- 
fect. The  court  also  said:  "The  cases  in  regard  to  this 
point  have  all  been  examined,  and  they  all  agree  that,  wiiei-e 
the  subscription  has  been  acquiesced  in,  either  by  payment  of 
part  of  the  subscription,  or  by  becoming  a  director,  or  by 
atteviding  meetings  of  stockholders,  or  by  any  other  act  in- 
dicating an  acquiescence  in  the  validity  of  his  subscripticm. 
his  defense,  based  on  mere  technical  objections,  will  be  dis- 
regjirded.  But  the  present  case  is  peculiar,  in  that  it  sliows 
nothing  but  the  bare  act  of  subscribing.  ♦  ♦  ♦  it  i^,. 
pears  that  the  ten  per  cent,  required  by  the  articles  of  asso- 
ciation to  be  paid  on  subscription  was  never  paid;  that  the 
defendant  never  took  any  part  in  the  company's  acts,  ex- 
cept to  subscribe."  The  Alabama  court  says:  "A  sub- 
scriber to  stock  may,  like  any  other  person,  be  estopped  from 
disputing  the  de  facto  existence  of  a  corporation,  especially 
as  against  creditors,  where  he  attends  meetings  of  stock- 
holders, or  otherwise  participates  in  the  business  of  the 
company,  thereby  inducing  others  to  act  upon  the  faith  of 
his  admissions,  to  their  prejudice."  Schloss  v.  Trade  Co.,  87 
Ala.  414  (6  South.  .360).  In  Bridge  Co.  v.  Chapin,  6  Cush.  50, 
it  is  admitted  that  if  a  subscriber,  knowing  the  whole  capi- 
tal had  not  been  subscribed,  but  attended  meetings,  and 
participated  in  the  business  of  the  company,  he  would  be  es- 
topped to  deny  his  subscription.    In  Association  v.  Walker,  8:^ 
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Mich.  aSC)  (47  X.  W.  Rep.  338)  uttendinp  meeting  and  voting 
Rt<)<*k  was  held!  to  be  a  waiver'of  objection  to  an  increase  of 
stock.  Presence  of  a  party  at  organization  of  a  company  as 
a  corporation,  his  election  as  president,  and  signature  as 
«nch  to  a  note  is,  in  effect,  an  admission  of  the  existence  of 
the  corporation,  and  that  he  was  a  stockholder.  Hai/nes  v. 
Broicn,  3G  N.  H.  545.  I^ayment  of  calls  \^  an  admission  that 
subscription  is  binding.  Bogijn  v.  Olcott,  40  111.  304;  Mus- 
4/rarr  v.  Morrison,  54  Md.  1(51.  Such  acts  waive  irregularity 
of  subscription.  Railroad  Co.  v.  McPherson,  SO  Am.  Dec.  128 
iind  note. 

It  is  contended  that  a  coi-jM)ration  was  formed,  but  not  the 
<-<>rporation  contemplated.  It  is  the  sjune  name,  different 
only  as  to  date  of  expiration  from  the  agreement.  We  can 
not  say  this  makes  it  another  corporation.  It  is  the  same  in 
all  other  aspects.  **Even  where  articles  of  asso<'iation  are 
altered,  or  an  attempt  is  made  to  transfer  a  subscription 
to  a  new  company,  the  subscriber  will  be  liable  if  he  consent- 
ed to  the  change,  either  by  word  or  act  indicating  acquies- 
<ence.''  Hammond  v.  Straus,  53  Md.  1,  10;  1  Mor.  Priv.  Corp. 
§  63.  ^*If  any  question  could  arise  as  to  the  identity  of  the 
corporation  organized  as  the  one  mentioned  in  the  subs<n'ip- 
tian  paper,  it  must  be  held  to  have  been  waived  by  the  de- 
fendant when  he  appeared  at  its  meetings,  and  took  part  in 
the  discussion  of  questions  there  raised,  and  voted  his  stock." 
Opinion  in  Association  v.  Walker,  83  Mich.  303  (47  N.  W.  Rep. 
-338).  There  is  not  a  shadow  of  evidence  that  any  other  cor- 
poration of  anything  like  the  siime  name  existed,  and  it 
seems  to  me  that  it  i«  utterly  impossible  to  say  that  Squires, 
in  his  acts  of  participation,  in  fact  meant  any  otlier,  or  that 
the  law  would  say  they  are  not  referable  solely  to  the  corpor- 
ation contemplated  by  the  agreement  which  he  signed.  It 
was  the  same.  The  mere  variance  above  spoken  of  between 
agreement  and  certificate  did  not,  for  the  purpose  of  the 
question  now  spoken  of,  make  it  another  company;  it  did  not 
change  identity.  The  frame,  the  business,  the  nature  of  the 
corporation  made  by  the  certificate  are  the  same  as  those  of 
the  one  contemplated  by  the  article,  so  that  Hquires'  acqui- 
escence or  waiver  would  surely  apply  to  the  corporation  made 
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by  the  certificate.  Where,  even,  there  is  a  material  depar- 
ture fi*om  the  original  plan,  the  cases  agree  that  action  such 
as  that  of  the  subscriber  in  this  case  will  bind  him.  Note  in 
Machine  Co.  v.  Davis  (Minn.)  26  Am.  &  Eng.  Corp.  Caa  69  (41 
N.  W.  Rep.  1026).  The  case  of  Manufacturing  Co.  v.  Hockaday^ 
89  Va,  557  (16  S.  E.  Rep.  877)  while  holding  that  a  material 
change  in  the  purposes  of  a  corporation  will  release  a  stock- 
holder,  admits  in  the  opinion  that  attendance  on  meetings, 
or  paying  subscriptions,  is  a  waiver  of  the  objection.  The 
rule  of  release,  meet  it  where  you  will,  is  always  stated  with 
this  qualification.  Railroad  Co.  v.  Wilsonf  22  Conn.  435,  i» 
strong  to  same  point.  See,  on  this  estoppel  subject,  Glass  Co, 
V.  Alexander^  9  Am.  Dec.  102. 

But  it  is  argued  that  when  Squires  did  the  acts  of  acqui- 
escence he  did  not  know  of  the  variance.  The  certificate  of 
incorporation  was  read  aloud  at  the  organization.  He  say& 
he  did  not  hear  it  read.  No  one  was  charged  with  the  duty 
to  inform  him  of  it.  It  was  his  own  duty  to  look  to  that,  and 
means  were  open.  In  Railroad  Co.  v.  Bowser,  48  Pa,  St.  29, 
it  was  argued  as  here,  that  ta  bind  the  subscriber  by  acqui- 
escence he  must  know  of  the  change.  An  instruction  to  the 
jury  that  if  he  did  not  know  of  it,  he  w^as  not  bound,  was 
held  erroneous.  The  opinion  said  that  after  the  act  of  the 
legislature  reduced  the  capital,  "the  company  was  organized, 
and  the  defendant  voted  in  right  of  his  subscription  at  the 
organization  and  at  the  election  of  directors  Upon  this  state 
of  facts  the  court  instructed  the  jury  that  unless  the  de- 
fendant knew  when  he  voted  that  the  required  subscription 
to  the  capital  stock  had  been  reduced  by  law  fram  one  hun- 
dred  and  fifty  thousand  dollai*s  to  twenty  five  thousand  dol- 
lars, the  change  released  him  from  his  subscription ;  that  the 
presumption  of  law  would  be  that  he  knew  of  the  change  in 
the  charter,  but  that  wiiether  he  did  or  not  the  jury  should 
determine.  In  tliis,  we  think,  there  was  error.  By  voting, 
the  defendant  admitted  himself  still  a  corporator,  and  the 
general  principle  of  law  is  that  a  corporator  must  be  held 
cognizant  of  his  own  charter.  There  was  no  evidence  to  re- 
but this  legal  presumption,  even  if  it  was  capjuble  of  rebut- 
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tal.  •  •  *  The  change  in  the  charter  could  not  relieve 
the  defendant.  After  it  was  made  he  had  contributed  to  in- 
volve his  co-corporators  in  the  venture,  encouraged  the  crea- 
tion of  debts,  and  it  was  no  longer  for  him  to  deny  his  lia- 
bility to  pay  his  own  subscription." 
We  affirm  the  judgment. 


CHARLESTON. 


4. 


Hale  i\  Town  of  Weston. 

Submitted  January  29,  1895— Decided  March  30,  1895. 

Municipal  Cobpobations— Damages— Street. 

Under  section  fifty  three  of  chapter  forty  three  of  the  Code,  any 
j>er8on  who  sustains  a  direct  injury  to  his  person  or  property — ^for 
instance,  having  a  limb  broken  or  a  horse  disabled — by  reason  of 
a  street  In  a  town  being  out  of  repair,  may  recover  damages  for 
such  injury  by  an  appropriate  action,  in  a  court  of  competent  ju- 
risdiction, against  said  town. 

MunicipalCobpobations— Damages— Streets. 

One  who  suffers  an  injury  only  in  his  business  from  a  street  being 
out  of  repair  can  not  recover  damages  therefor  from  a  city  or  town 
under  section  fifty  three  of  chapter  forty  three  of  the  Code. 

MitnicipalC/Obpobations— Damages— Stbkets. 

The  proprietor  of  a  brickyard  who  is  engaged  in  the  manufac- 
ture of  brick  in  the  vicinity  of  a  city  or  town,  and  in  the  erection 
of  houses  in  said  town  or  city,  who,  in  common  with  others,  is  in- 
jured in  his  business  by  reason  of  the  municipal  authorities  there- 
of flailing  to  keep  a  street  in  repair  which  constitutes  the  highway 
fromaaid  town  passing  said  brickyard,  can  not  maintain  an  action 
for  damages  against  said  city  or  town  for  losses  sustained  by  him 
in  his  business. 

Jurisdiction— Splitting  Action. 

A  person  who  asserts  a  claim  to  a  specific  amount  of  damages 
for  an  alleged  injury  sustained  in  his  business  will  not  be  allowed 
to  split  up  his  claim  in  order  to  reduce  it  to  the  jurisdiction  of  a 
justice,  and  to  bring  consecutive  suits  before  a  justice  for  such 
claim. 
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A.  Edmiston  and  W.  W.  Braxnon  for  plaintiflf  in  error: 
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In  an  action  for  damarjes  the  -plaintiff  can  not  manufacture  a 
jurisdiction  before  a  justice  by  splitting  up  his  demand . — 
Const,  of  W*.  Va.  Art.  VIII,  s.  28;  bode  of  W.  Va.  c. 
50,  8.  8;  83  W.  Va.  88;  Sedg.  on  Dam.  (8  Ed.)  vol.  1, 
^  84;  88  W.  Va.  289;  2  Va.  Cas.  42;  77  Va.  225;  4  Mi- 
ner's Inst.,  part  1,  266;  15  Am.  Dec.  682;  Haweson  Jur. 
of  Cts.  8  10. 

In  West  Virginia,  cities  and  towns  are  not  liable  in  civil  ac- 
tions for  damages  resulting  to  individuals  by  failure  to  keep 
roadSy  streets  and  alleys  in  repair . — Code  of  W.  Va.  c. 
48,  8.  58;  6  W.  Va.  812;  16  W.  Va.  807;  23  W.  Va.  14; 
81  W.  Va.  384;  80  W.  Va.  657;  84  W.  Va.  299;  2  Sher. 
ARedf.onNeg.  (4  Ed.)  S  871;  Sher.  &  Redt.  on  Neg. 
(Ed.  1869)  186;  Sedg.  on  Meas.  of  Dam.  (Ed.  1847)  34; 
46  Tex.  525;  17  III.  143. 

W.  B.   M rG A RY  for  defendant  in  error: 

English,  Judgk; 

ThisAvasa  suit  bronjjht  by  P.  M.  Hale  on  the  *W  day  of  June, 
1890,  before  R.  L.  Mason,  a  justice  for  the  county  of  Lewis, 
against  the  town  of  Weston,  in  whi(*h  the  plaintiff  churned 
and  recovered  three  hundred  dollars  damages.  The  case 
was  removed  to  the  Circuit  Court  on  certiorari,  and  was 
again  tried  in  that  Court,  resulting  in  a  verdict  for  the  plain- 
tiff, and  judgment  for  three  hundred  dollars.  During  the 
trial  of  said  action  in  the  Circuit  Court  the  defendant  ex- 
cepted to  various  rulings  and  instructions  given  by  the  court, 
and  after  the  evidence  for  the  plaintiff  w'as  all  in,  the  defend- 
ant, by  its  counsel,  moved  the  court  to  strike  out  the  plain- 
tiff's evidence,  and  exclude  the  same  from  the  jury,  which 
motion  the  court  overruled,  and  permitted  the  said  evidence 
to  remain  before  the  jury,  and  the  defendant  excepted. 

The  action  appears  to  have  been  predicated  upon  the  fol- 
lowing state  of  facts:  The  plaintiff  was  the  owner  and 
operator  of  a  brickyard  in  the  vicinity  oft  the  town  of  Wt^ston 
in  the  fall  and  winter  of  1889-90,  and  in  order  to  reach  said 
brickyard  from  said  town  with  fuel  to  be  used  by  him  in 
burning  his  brick,  and  to  caiTy  his  brick,  when  ready  for  use, 
to  such  places  as  he  needed  them  in  the  town,  he  was  com- 
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pelled  to  pass  over  a  certain  street  of  said  town,  which  was  in 
bad  condition,  and  which,  althoup^h  the  town  autliorities 
liad  attempted  to  re])air  it  by  scraping  dirt  into  the  holes, 
was  ahnost  impassable,  on  account  of  the  wet  season  which 
followed,  and  bv  reason  of  the  condition  of  this  street  he 
was  unable  to  haul  fuel  to  his  kiln,  which  was  ready  to  burn ; 
that  the  brick  were  injured  by  drawing  dampness,  and  lie 
was  damaged  thei*eby  to  the  amount  of  one  thousand  dol 
lars. 

The  plaintiff  was  asked  the  question  whether  he  divided  up 
his  suits  and  sued  for  three' hundred  dollars  at  different 
times,  and  replied:  **Yes,  sir;  I  did,  so  I  could  get  them 
tried.  After  suing  first  time,  and  obtaining  judgment  I  wait- 
ed, thinking  the  town  authorities  would  fix  up  the  stre**!, 
and,  after  their  failure  to  do  so,  sued  again,  and  in  like  man- 
ner, after  waiting  a  second  time  after  judgment,  sued  the 
third  time/*  The  defendant  moved  to  strike  out  the  plain- 
tiff's evidence,  to  set  aside  the  verdict,  and  award  it  a  new 
trial,  because  the  same  was  not  founded  on  suCRcient  evi- 
dence, because  it  was  contrary  to  the  law  and  the  evidence, 
and  because  the  same  was  contrary  to  the  court's  instru<»- 
tions,  which  motion  having  been  overruled,  the  defendant 
excepted,  and  set  out  all  the  evidence  offered  before  the  jury 
in  a  bill  of  exceptions,  and  applied  for  and  obtained  this  writ 
of  error. 

The  first  error  assigned  and  relied  upon  is  the  refusal  of 
the  court  to  strike  out  the  plaintiff's  evidence,  lender  this 
assignment  of  error  the  question  is  presented  whether  or  not, 
■everything  being  proven  in  the  case  which  the  evidence  tends 
to  prove,  the  plaintiff  is  entitled  to  recover;  in  other  words, 
does  the  fact  that  the  street  or  road  complained  of  durmg 
the  wet  season  and  winter  of  the  vears  1889-90,  became  im- 
jmss^ible  for  teams,  render  the  town  of  Weston,  through  a 
portion  of  which  said  liighway  passes  liable  in  damages  to 
the  plaintiff,  who  was  engaged  in  the  manufacture  and  sale 
of  brick  in  the  localitv  shown  bv  the  evidence? 

Vnder  the  heading  "Public  Wrongs,''  Sedg.  Dam.  (5th  Ed.) 
p.  32,  says :  "To  this  general  principle,  that,  where  loss  and 
Jegal  injury  unite,  relief  will  be  given  by  suit,  the  law  recog- 
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nizes  but  one  exception — that  where  the  wrong  is  on  so  great 
a  scale  that  the  whole  community,  or  a  large  portion  of  them, 
suflPer  from  it.    *Here,'  says  Blackstone,  *I  must  premise  that 
the  law  gives  no  private  remedy  for  anything  but  a  private 
wrong.'    And  so  the  lav  is  laid  down  by  Ix>rd  Coke  in  repard 
to  nuisances  on  highway:     M  man  shall  not  have  an  acrion 
on  the  case  for  a  nuisance  done  in  the  highway,  for  it  is  a 
common  nuisance;  and  then  it  is  not  reasonable  that  a  par- 
ticular person  should  have  the  action,  for,  by  the  same  rea- 
son that  one  person  might  have  an  action  for  it,  by  the  same 
reason  every  one  might  have  an  action,  and  then  he  would  be 
punished  a  hundred  times  for  one  and  the  same  cause.'     Tn 
such  a  case  the  remedy  is  by  indictment.'     So,  also,  in  the 
case  of  Quincy  Canal  v.  Netccomh,  7  Mete.  (Mass.)  27(5,  it  was 
said  that  if  a  party  had  suffered  damage  from  the  filling  up 
of  a  canal,  and  want  of  cleansing,  by  means  of  which  he  was 
unable  to  enter  it,  it  would  have  been  a  damage  suffered  in 
common  with  all  other  members  of  the  community,  and  there- 
fore  redress  must  be  sought  by  a  public  prosecution.    Where 
one  suffers  in  common  with  all  the  public,  although  from 
his  proximity  to  the  obstructed  way,  or  otherwise,  from  his 
more  frequent  occasion  to  use  it,  he  may  suffer  in  a  greater 
degree  than  others,  still  he  can  not  have  an  action,  because 
it  would  cause  such  multiplicity  of  suits  as  to  be  itself  an 
intolerable  evil.    But  where  he  sustains  a  special  damage, 
differing  in  kind  from  that  which  is  common  to  others,  as 
where  he  falls  into  a  ditch  unlawfully  made  in  a  highway, 
and  hurts  his  horse  or  sustains  a  personal  damage,  then  he 
may  bring  his  action."    2  Shear.  &  R.  Neg.  §  371,  states  the 
law  upon  this  question  as  follows:    ^*He,  and  he  only,  am 
maintain  an  action  for  a  defect  in  a  highway  who  has  sus- 
tained some  damage  peculiar  to  himself,  his  trade  or  call- 
ing.    A  private  action  will  not  lie  for  an  injury  caused  by 
the  non-repair  of  a  highway,  if  all  other  persons  passing  suf- 
fer in  the  same  kind,  even  though  in  far  less  degree.     ♦     »    • 
Thus  the  mere  fact  that  one  is  delaved  bv  an  obstruction, 
and  is  obliged  in  common  with  every  one  else  who  attempts 
to  use  the  highway,  either  to  pursue  his  journey  by  a  less 
direct  road,  or  else  to  remove  the  obstruction,  will  not  entitle 
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liim  to  maintain  an  action  for  damages.  And  although  an 
obstruction  in  a  highway  may  make  it  diflBcult,  or  indeed  im- 
possible foi*  a  merchant  to  deliver  goods  at  his  store,  or  for 
-a  farmer  to  gather  his  crops,  or  for  a  landlord  to  rent  his 
houses,  yet  if  the  whole  neighborhood  suffer  damages  from 
the  same  cause,  similar  in  kind,  eren  if  less  in  degree,  no 
•damages  are  recoTerable.  Upon  this  principle,  no  one  can 
recover  damages  for  being  depriA'ed,  with  the  rest  of  the 
community,  of  the  use  of  a  highway  by  its  total  obstruction, 
as,  for  example,  by  a  great  fall  of  snow."  And  in  note  1  it  is 
said:  "An  action  can  not  be  maintained  against  a  town 
for  damages  alleged  to  have  been  caused  to  the  plaintiff  by 
the  obstruction  of  a  road  by  snow,  by  reason  whereof  he 
was  prevented  from  traveling  on  the  road  with  his  cattle  and 
teams  and  on  foot,  and  from  transporting  his  logs  and  tim- 
ber to  a  saw-mill,  and  from  otherwise  working  on  his  wood 
lot  and  about  his  logs  and  wood,  and  a  declaration  setting 
forth  such  a  cause  of  action  is  bad  on  demurrer;"  citing  Hoi" 
man  v.  Toicnsend,  i;3  Mete.  (Mass.)  297,  etc. 

It  is  difficult  to  distinguish  between  the  consequences  and 
liability  resulting  from  a  fall  of  snow  on  a  highway  and  the 
fall  of  rain  upon  a  street  or  roadway  which  has  been  recently 
repaired,  and  the  holes  filled  with  loose  dirt,  as  the  result 
would  be  the  simie  in  both  instances.  A  case  very  similar 
in  its  circumstances  to  the  one  under  consideration  is  that 
of  Gold  V.  City  of  Philadelphia,  reported  in  8  Atl.  386,  in  which 
it  is  held  by  the  Supreme  Court  of  Pennsylvania  that  "a  mu- 
nicipal corporation  chai'ged  with  the  duty  of  keeping  high- 
ways in  repair  is  not  liable  to  the  owner  or  occupier  ot  prop- 
erty' fronting  thereon  for  a  consequential  loss  to  his  busi- 
ness resulting  from  the  neglect  of  such  duty."  The  facts  in 
this  case  as  disclosed  by  the  report  of  the  referee,  appear 
to  have  been  that  the  plaintiff  was  the  lessee  and  proprietor 
of  an  inn  situated  in  the  suburbs  of  the  city  of  Philadelphia, 
at  which  farmers  and  drovers  were  in  the  habit  of  stopping, 
with  their  cattle,  and  sheds  had  been  erected  for  their  ac- 
<;ommodation,  and  the  patronage  of  the  house  was  such  that 
it  was  a  source  of  considerable  profit.  The  inn  fronted  on 
the  road  leading  into  the  city,  which  road  was  under  the 
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supervision  of  the  city  authorities.    The  road  had  t)een  neg- 
lected for  several  years,  and,  as  a  natural  result,  was  in  bad 
rejmir;  and  in  the  fall  of  1880,  the  city  graded  Gowen  avenue, 
at  Mt.  Airy,  some  distance  below  the  inn  of  the  plaintiff,  and, 
from  the  cuttings  made  necessary  by  that  grading,  obtained 
a  quantity  of  red  or  yellow  earth  or  loam,  which  was  spread 
upon  portions  of  the  road  in  question,  with  the  intention  of 
grading  it.     During  the  winter,  after  this  red  earth  wa* 
put  upon  the  road,  the  condition  of  it  was  very  bad ;  the  r uta 
and  holes,  which  had  been  allowed  to  grow  deeper  in  the  old 
roadbed,  were  covered  and  hidden  from  sight  by  the  soft 
earth  spread  over  them ;  and  when  the  rains  came,  and  tliia 
soft  earth  was  converted  into  mud,  these  old  holes  served  as 
pitfalls  for  travelers,  who,  by  reason  of  the  covering  of  the 
mud,  were  unable  to  see  them,  and  the  custom  at  the  plain- 
tiff's inn  was  greatly  decreased  by  the  condition  of  this  road. 
One  of  the  defenses  relied  on  by  the  city  was  that  the  obli- 
gation imposed  upon  the  city*  to  keep  the  road  in  repair  was 
a  public  duty,  a  neglect  to  perform  which  was  punishable  by 
indictment,  and  that  no  one  was  entitled  to  a  private  action 
for  negligence  against  the  city,  unless  he  could  show  some 
injury  peculiar  to  himself,  and  different  in  kind  from  that 
which  was  suffered  by  the  general  public.      The  learned 
judge,  in  concluding  his  opinion  in  this  case,  says:     "When 
a  duty  is  imposed  upon  a  municipal  corporation  for  the  ben- 
efit of  the  public,  no  benefit  or  consideration  is  received  by 
such  municipality,  as  in  the  case  of  a  trading  corporation; 
hence  no  implication  arises  of  liability  to  the  individual  citi- 
zen foV-any  injury,  which  he  has  suffered  in  common  with 
other  citizens,  resulting  from  a  neglect  of  such  duty.    To 
sustain  a  contrai*y  doctrine  would  be  disastrous  to  municip- 
alities, and  consequently  to  the  general  public.    If  we  once 
throw  open  the  door  to  a  recovery  in  such  cases,  how  are  we 
to  measure  the  extent  to  which  a  public  highway  may  be 
out  of  repair,  in  order  to  entitle  owners  of  property  abutting 
thereon  to  recover  damages?    Such  questions  would  have 
to  be  referred  to  a  jury,  whose  standard  of  duty  would  be  as 
shifting  as  their  verdicts  would  be  uncertain,  and  in  many 
instances  oppressive."    Mr.  Bigelow,  in  his  note  to  Rose  v. 
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Miles  (Lead.  Cas.  Torts  471)  atates  the  general  principle  thus: 
**If ,  then,  the  right  invaded  or  impaired  is  a  common  or  public 
one,  which  every  subject  of  the  state  may  exercise  and  enjoy, 
such  as  the  use  of  a  highway  or  canal,  or  a  public  landing 
place  or  a  common  watering  place  upon  a  stream,  in  all  such 
cases  a  mere  deprivation  or  obstruction  of  the  use,  wjiich  ex- 
cludes or  hinders  all  persons  alike  from  the  enjoyment  of  tlie 
common  right,  and  which  does  not  cause  any  special  or  pe- 
culiar damage  to  any  one,  furnishes  no  ground  of  action  in 
favor  of  an  individual."  See,  also,  'Willard  v.  Cambridge,  3 
Allen  574,  the  syllabus  of  which  case  reads  as  follows:  ^'Xo 
action  lies  to  recover  damages  for  the  obstruction  of  a  high- 
way, against  a  city  which  is  bound  to  keep  it  in  repair,  by  an 
individual  whose  place  of  business  thereby  becomes  more 
difiScult  to  reach,  his  business  injured,  the  delivery  of  articles 
which  he  has  sold  and  the  gathering  of  his  crops  more  ex- 
pensive, his  houses  less  desirable  for  tenants,  and  his  rents 
diminished  in  value,  if  other  persons  suffer  damages  from 
the  same  cause,  similar  in  kind,  though  less  in  degree."  Also 
Hill  v.  City  of  Boston,  122  Mass.  344,  in  which  Chief  Justice 
Gray,  after  carefully  reviewing  the  English  decisions  on  this 
subject,  concludes  that  ^'the  result  of  the  English  authori- 
ties is  that  when  a  duty  is  imposed  upon  a  municipal  corpor- 
ation for  the  benefit  of  the  public,  without  any  considera- 
tion or  emolument  being  received  by  the  corporation  it  is 
only  where  the  duty  is  a  new  one,  or  is  such  as  is  ordi- 
narily performed  by  trading  corporations,  that  an  inten- 
tion to  give  a  private  action  for  a  neglect  of  its  perform- 
ance is  to  be  presumed." 

The  failure  to  keep  a  road  or  street  in  repair  is  not  an  of- 
fense against  a  single  individual,  but  against  the  whole  com- 
munity. It  is  a  public  offense,  and  is  therefore  punishable 
by  indictment.  Many  individuals  might  complain  with  pro- 
priety of  a  public  offense,  but  the  law  does  not  delegate  the 
punishment  of  such  an  offense  to  each  individual  that  could 
reasonably  complain,  nor  does  it  allow  him  to  recover  private 
satisfaction,  in  the  shape  of  damages,  unless  he  has  received 
a  personal  injury,  or  some  direct  damage  to  his  property. 
To  allow  every  man  who  is.  injured  in  his  calling  or  business 
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by  reason  of  the  bad  condition  of  the  roads  and  streets  with- 
in the  limits  of  a  municipal  corporation  to  sustain  an  action 
against  the  town  or  city,  and  receive  compensation  m  dam- 
ages, would  lead  to  disastrous  results.    It  would  be  difficult 
to  say  what  degree  of  perfection  in  paving  and  draining  its 
streets  would  give  such  a  corporation  immunity.     The  far- 
mer, the  furnisher  of  fuel,  stone  or  brick,  and  in  fact  every 
one  having  occasion  to  pass  over  the  street,  could  furnish  a 
grievance;  and  the  degree  of  perfection  in  the  highway  which 
would  be  acceptable  to  one  might  be  entirely  unsatisfactorv 
to  another,  so  that  if  the  door  is  thrown  open,  and  every  per- 
son who  has  a  real  or  supposed  cause  of  complaint  on  account 
of  the  condition  of  the  streets  can  recover  damaares  asrainst 
the  city  or  town,  it  would  lead  to  a  multiplicity  of  suits 
which  would  be  disastrous.    This  question  was  discussed  at 
some  length  by  Judge  Green  in  the  cafee  of  Watkins  v.  Countp 
Court  J  30  W.  Ya.  657  (5  S.  E.  Rep.  654) ;  and  after  commenting 
on  our  statute  (section  53  of  chapter  43  of  the  Codej  which 
provides  that  any  person  who  sustains  an  injury  to  his  per- 
son or  property  by  reason  of  a  public  road  or  bridge  in  a  coun- 
ty, or  by  reason  of  a  public  road,  bridge,  street,  sidewalk  or 
alley  in  an  incorporated  city,  village,  or  town,  being  out  of 
repair,  may  recover  all  damages  sustained  by  him  by  reason 
of  such  injury,  etc.,  he  says:     "This  being  the  extent  of  the 
liability  in  damages  to  any  person,  imposed  by  statute,  for 
neglect  of  duty  in  reference  to  the  public  roads,  either  by  the 
county  court,  or  by  a  surveyor  of  roads  appointed  by  the 
county  court,  can  the  county  court  be  subject  by  suit  to  the 
payment  of  damages  in  any  other  case  than  that  specified  in 
the  statute?"  etc.    And  it  will  be  perceived  that  streets,  side- 
walks or  alleys  in  an  incorporated  city  or  town  being  out  of 
repair  stand  in  the  same  category.     He  saj's  also  on  page 
660,  30  W.  Ya.,  and  page  654,  5  S.  E.  Rep.:     "But  it  would 
seem  to  follow  from  the  fact  that  as  counties,  or  county 
courts,  or  other  political  corporations  who  manage  their 
affairs,  are  created,  not  for  any  private  advantage,  but  almost 
exclusively  with  a  view  to  the  policy  of  the  state,  and  charg- 
ed with  the  superintendence  and  administration  of  the  local 
affairs  ol  a  county,  as  a  mode  of  carrying  out  such  public 
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policy,  they  would  not  be  liable  in  damages  for  any  neglect 
of  a  public  duty  to  any  individual  who  had  directly  suffered 
an  injury  from  such  neglect,  unless  the  statute  has  expressly, 
or  by  necessary  implication,  made  them  responsible  as  coi- 
porations.  At  common  law,  such  political  corporations  or 
such  county  would  not  be  liable  in  any  civil  suit  for  dam- 
ages resulting  from  a  neglect  of  duty  And,  in  accordance 
with  these  views,  it  has  been  almost  universally  held,  both  in 
England  and  in  this  country,  that  neither  a  county  nor  a  po- 
litical corporation,  managing  its  local  affairs,  causing  pub- 
lic roads  and  bridges  to  be  made  and  kept  in  repair,  public 
school  houses  to  be  built  and  kept  in  repair,  and  other  public 
duties  to  be  perform:»d,  are  ever  liable,  as  corporations,  to  be 
sued  by  any  individual  for  damages  sustained  by  their  neg- 
lect to  perform  such  duties,  or  by  the  neglect  of  public  offi- 
cers or  agents  appointed  by  them  to  perform  such  duties,  ex- 
cept when  they  are  made  responsible  as  corporations,  either 
expressly  or  by  necessary  implication,  for  damages  resulting 
froni  neglect  of  duty." 

1  Shear.  &  R.  Neg.  §  253,  in  speaking  of  municipal  corpora- 
tions as  state  agencies,  says:  "The  governmental  powers 
of  the  state  are  further  exercised  by  a  great  number  of  muni- 
cipal and  quasi  municipal  organizations,  such  as  cities,  towns, 
counties  and  boards,  to  which,  for  purposes  of  government, 
and  for  the  benefit  and  service  of  the  public,  the  state  dele- 
gates portions  of  its  sovereignty,  to  be  exercised  within  par- 
ticular portions  of  its  territory,  or  for  certain  well-defined 
public  purposes.  To  the  extent  that  such  local  or  special 
organizations  possess  and  exercise  governmental  powers, 
they  are,  as  it  were,  departments  of  state.  As  such,  in  the 
absence  of  any  statute  to  the  contrary,  they  have  the  privilege 
and  immunity  of  the  state.  They  partake  of  tlie  state's  pre- 
rogative of  sovereignty,  in  that  they  are  exempt  from  private 
prosecution  for  the  consequences  of  their  exercising,  or  neg- 
lecting to  exercise  the  governmental  powers  the}'  possss.  To 
the  extent  that  they  exercise  such  powers,  their  duties  are  re- 
garded as  due  to  the  public,  not  to  individuals.  Their  offi- 
cers are  not  agents  of  the  corporation,  but  of  'the  greater 
public,'  the  state.    No  relation  of  agency  existing  between: 
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the  corporation  and  its  oflBcers  with  respect  to  the  discharge 
af  these  governmental  duties,  the  corporation  is  not  respon- 
sible for  the  acts  of  omission  of  its  officers  therein.  This  is 
nothing  more  than  an  application  and  proper  extension  of  the 
rule  that  the  state  is  not  liable  for  the  misfeasance  of  its  afli- 
cera" 

And  again,  under  the  heading,  "The  Damage  Must  be  Spe- 
cial to  Plaintiff,"  the  same  authars  sav  in  section  24:  **It 
is  not  only  essential  to  the  maintenance  of  an  action  for  neg- 
ligence that  some  damage  should  have  been  suffered,  but 
that  damage  must  have  been  suffered  by  the  plaintiff,  or  he 
has  no  cause  of  action.  If,  bv  reason  of  a  breach  of  dut? 
owed  to  the  public,  he  has  suffered  no  especial  damage — that 
is,  no  damage  other  than  such  as  every  other  member  of  ttie 
community  has  suffered  in  equal  measure — a  private  citizen 
has  no  right  to  sue."  See,  also,  note  2:  "The  fact  that  a 
citizen's  route  to  his  market  is  interfered  with  by  obstruc- 
tions placed  in  the  highway  is  not  such  a  special  injury  as 
will  entitle  him  to  maintain  an  action;"  citing  Brant  v. 
Plumer,  64  Iowa  33  (19  N.  W.  Rep.  842)  and  Sohn  t.  Camhern. 
106  Ind.  302  (6  N.  E.  Rep.  813). 

My  interpretation  of  our  statute  (section  53  of  chapter  43 
of  the  Code)  is  that  any  person  who  sustains  a  direct  injury 
to  his  person  or  His  property,  as,  for  instance,  having  a  limb 
broken  or  a  horse  disabled,  by  reason  of  the  street  or  road 
being  out  of  repair,  may  recover  damages  for  such  injury 
by  an  appropriate  action  in  a  court  of  competent  jurisdic- 
tion; but  it  was  not  intended  by  said  statute  that  a  person 
who,  in  c(Hnmon  with  the  community,  suffers  in  his  business 
relations  by  reason  of  the  bad  condition  of  the  streets,  should 
recover  damages  from  the  city  or  towa  for  such,  mjvry. 
Therefore,  my  conclusion  is  that  the  court  erred  in  ref usiiig 
to  strike  out  the  plaintiff's  evidence. 

Another  question  is  raised  by  counsel  for  the  plaintiff  ki 
error,  and  that  is  whether  the  plaintiff  could  split  mp 
or  separate  his  deniand  so  as  to  bring  it  within  the  jurisdic- 
tion of  a  justice.  The  plaintiff,  in  his  testimony^  stated  that 
he  divided  up  his  suits,  and  sued  for  three  hundred  doUars 
at  different  times.    He  says.:    ''^After  suing  flrst  time,  and 
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obtaining  jadgment,  I  waited,  thinking  the  town  authori- 
ties would  fix  up  the  street,  and,  after  their  failure  to  do  so, 
sued  again,  and  in  like  manner,  after  waiting  a  seeond  time, 
after  judgment,  sued  the  third  time."  Our  statute  (Code, 
c.  50,  8.  8)  provides  that  "a  justice  shaJl  hare  jurisdiction 
of  all  civil  actions  for  the  recover}^  of  monev  or  the  posses- 
sion of  property,  including  actions  in  ^irhich  damages  are 
claimed  as  compensation  for  an  injury  or  wrong,  provided 
the  amount  of  money  or  damages  or  the  value  of  the  property 
claimed  does  not  exceed  three  hundred  dollars,  exclusive  of 
interest  and  costs,"  etc.  Prof.  Minor,  in  his  Institutes  (vol- 
ume 4,  part  1,  p.  200)  Siijs:  ''Where  an  entire  claim  ex- 
ceeds twenty  dollars  and  has  been  divided  into  several 
parts,  each  not  exceeding  tv\'enty  dollars,  and  separate  se- 
curities are  taken  therefor,  and  all  are  due,  it  seans  the 
better  opinion,  in  this  case,  that  the  courts  of  record  can 
not  thus  be  deprived  of  their  jurisdiction,  nor  the  defend- 
ant to  his  right  of  trial  by  jury,  and  that  a  writ  of  prohibi- 
tion will  be  awarded  by  the  circuit  court  in  order  to  pre- 
vent the  usurpation ;"  citing  Hutson  v.  Lowry,  2  Va.  Cas.  45. 
The  question  raised  in  this  case  is  not  whether  the  justice 
had  jurisdiction  in  this  particular  case,  but  whether  the 
plaintiff  had  a  right  to  divide  up  his  claim  so  as  to  bring  it 
within  the  jurisdiction,  and  then  bring  successive  suits.  In 
the  case  of  Steicart  v.  Railroad  Co.,  33  W.  Va.  88  (10  S.  E. 
Kep.  26)  this  Court  held  that,  "in  determining  the  question 
of  jurisdiction  in  tlie  action Jbef ore  a  justice  for  a  wrong,  the 
amount  claimed  in  the  summons,  not  the  damages  shown 
bv  the  testimonv,  must  control.''  In  the  case  of  Aulick  v. 
AdaniSy  12  B.  Mon.  104,  it  was  held  that  "in  actions  of  tort 
the  damages  claimed  usually  determined  the  jurisdiction, 
ai*  to  amount."  In  the  case  under  consideration,  however, 
three  successive  suits  appear  to  have  been  brought  for  the 
seme  cause  of  action,  for  three  hundred  dollars  each;  and 
the  plaintiff  states  that  his  object  was  to  avoid  the  jurisdic- 
tion of  the  Circuit  Court,  and  bring  his  claims  within  the 
jurisdiction  of  a  justice.  He  states  that  his  claim  was  one 
thousand  dollars.  If  his  claim  was  ex  amPraetUy  Hihere  could 
be  no  question  th^t  k  would  not  be  allowed;  and  where  the 
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claim  he  asserts  is  definite,  as  it  was  in  this  instance,  I 
should  think  the  same  rule  should  be  applied  as  in  the  case 
of  contract  The  right  to  divide  his  claim  into  three  parts 
would  imply  the  right  to  divide  it  into  ten,  and  there  would 
be  no  end  to  litigation  and  costs.  In  the  case  of  Bodley  v. 
Archibald,  33  W.  Va.  229  ( 10  S.  E.  Rep.  392)  this  Court  held 
that  prohibition  would  lie  to  prohibit  justices  and  other  petty 
tribunals,  which  are  limited  by  law  to  the  decision  of  contro- 
versies  where  the  amount  falls  within  a  specified  sum,  from 
exercising  a  jurisdiction  wholly  beyond  their  authority,  even 
after  judgment,  but  before  the  judgment  has  been  fully 
carried  into  effect,  "and  in  such  cases  the  want  of  jurisdiction 
may  be  made  to  appear  by  matters  dehors  the  record  of  the 
proceedings  before  such  inferior  tribunals."  If  the  plain- 
tiff in  this  case  had  sued  for  his  whole  claim,  one  thousand 
dollars,  bef(^e  the  justice,  we  could  not  hesitate  as  to  want 
of  jurisdiction.  Can  he  be  allowed  to  do  the  same  thing — 
effect  the  same  result — by  three  or  four  suits?  We  say  not. 
The  judgment  must  be  reversed,  and  the  cause  remanded 
with  costs. 


CHARLESTON. 

Mack  et  al.  v.  Prince  et  al. 

Submitted  January  16,  1895— Decided  March  30, 1895. 

Judgment  by  Conpession— Assignment— Insolvent  Debtor. 

A  Judgment  confessed  by  an  insolvent  debtor,  together  with  the 
execution  issued  thereon,  is,  in  effect,  an  assignment  of  the  debt- 
or's property  to  the  extent  of  the  lien  or  levy  of  such  execution,  is 
void  as  a  preference  under  section  two  of  chapter  seventy  four  of 
the  Code,  and  inures  to  the  benefit  of  all  the  insolvent's  creditors. 

Couch,  Flournoy  &  Price  for  appellant,  cited  37  W. 
Va.  562;  Code,  1891,  c.  74,  b.  2;  Id.  c.  125,  s.  43;  Id.  c.  141,  »• 
2;  Id.,  c,  140,  8.  5;  Id.,  c.  74,  b.  1;  22  W.  Va,  357-365;  2  Butcher 
148;42Mi8S.  1;  Dwarris  on  Statutes  p.  695;  I  Bouv.  Law  Diet. 
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222;  1  Rop.  Leg.  446?  4  Vin.  Ab.  449;  1  Supp.  Veaey  Jr.  309; 
2  Id.  31;  1  Veni  45,  411;  4  East  Rep.  501;  4  Ves.  815. 

SiMMs  &  Enslow  for  appellees,  cited  37  W.  Va.  552;  50 
N.  W.  Rep.  1030;  21  Wall.  500;  102  U.  S.  263;  11  S.  E.  Rep. 
337;  129  U.  S.  330;  27  N.  E.  Rej).  10(i5;  10  Id.  903. 

Dent,  J  udgb  : 

The  facts  are  as  follows  to  wit:  On  the  17th  day  of  June, 
1893,  the  defendant  D.  H.  Nugen,  in  the  clerk's  office  of  the 
Circuit  Court  of  Cabell  county  confessed  a  judgment  in 
favor  of  P.  H.  Noyes  &  Co.  for  the  sum  of  three  hundred 
and  ninety  seven  dollars  and  thirty  four  cents,  on  which 
execution  was  forthwith  issued,  and  placed  in  the  hands 
of  the  sheriff  of  said  countv,  and  was  levied  on  a  certain 
stock  of  store  goods  belimging  to  said  Xugen.  Befoi'e  said  ex- 
ecution, said  Nugt^n  m.idea  sale  of  said  goods  to  the  defendant 
Walter  Wilson  at  the  price  of  one  thousand  two  hundred  dol- 
lars, to  be  paid  on  a  debt  due  himself,  and  said  judgment  of 
P.  H.  Noyes  &  Co.,  and  a  debt  due  Mack,  Stadler  &  Co. 

Several  parties  then  sued  out  attachments  and  levied  on 
said  goods;  among  them  Prince,  Dunn  &  Co.  and  Sehon, 
Blake  &  Co.,  who  join  in  this  appeal  but  have  made  no  as- 
signment of  error.  Mack,  Stadler  &  Co:  then  filed  their  bill 
in  chancery,  convening  all  the  parties  in  interest,  and  pray- 
ing that  the  sale  to' Wilson  be  held  a  general  assignment  for 
the  benefit  of  all  the  creditors  of  said  Nugen,  and  the  pro- 
ceeds be  distributed  accordingly.  An  answer  w^as  filed  by 
P.  H.  Xoyes  &  Co.,  claiming  the  right  to  have  their  judg- 
ment and  execution  paid  in  full;  also  by  the  attachment 
<;reditors,  claiming  the  benefit  of  their  attachment  liens. 
The  cause  was  referred  to  a  commissioner,  and  on  the  com- 
ing in  of  his  report  the  various  defendants  excepted  thereto. 
On  the  13th  day  of  December,  1893,  the  court  entered  a  de- 
cree overruling  the  exceptions  to  the  commissioner's  report, 
confirming  the  same,  and  distributing  the  net  proceeds  of 
the  property  among  all  the  creditors  pro  rata;  from  which 
decree  P.  H.  Noyes  &  Co.  appeal,  and  assigning  the  follow- 
ing errors:    First,  overruling  petitioner's  exceptions  to  the 
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commissioner's  report;  second,  setting  aside  and  annulling 
petitioner's  judgment,  and  the  execution  thereon,  and  re- 
fusing to  give  it  priority  of  payment  out  of  the*  funds  derived 
from  the  sale  of  said  goods;  thirdy  distributing  said  funds 
pro  rata  among  all  the  creditors  of  said  D.  H.  Nugen. 

Exceptions  to  report  are  as  follows:  "P.  H.  Noyes  &  Co., 
except  to  within  report  (1)  because  the  commissioner  fails  to 
report  their  writ  of  fieri  facias  against  D.  H.  Nugen  as  a  first 
lien  on  the  stock  of  goods  of  D.  H.  Nugen;  (2)  because  the 
commissioner  reports  the  judgment  in  their  favor  against 
D.  H.  Nugen  as  void  j  and  for  other  reasons  apparent  on  the 
face  of  the  report." 

The  only  question  raised  by  these  exceptions  and  present- 
ed for  thei  consideration  of  the  court  is  whether  the  language 
used  in  section  2,  chapter  74,  of  the  Code,  includes  within  its 
meaning,  according  to  legislative  intent,  a  confession  of  judg- 
ment and  execution  thereon.  In  other  words,  whether  the  stat- 
ute is  rendered  abortive  bv  the  failure  to  embrace  confesst*d 
judgments  therein;  for,  if  such  be  the  case,  all  an  insolvent 
debtor  will  have  to  do  to  entirely  evade  the  provisions  of  fue 
statute  is  to  go!  into  the  circuit  court  clerk's  office,  and  con- 
fess judgments  to  his  favored  creditors,  according  to  the 
priority  on  which  he  wants  them  paid;  thus  defeating  the 
very  object  of  the  law,  and  accomplishing  as  complete  a 
preference  among  his  creditors  as  if  made  by  sale,  assign- 
ment, or  transfer,  and  just  as  expeditiously.  The  word 
"chai*ge"  has  a  specific  technical  and  also  a  broad  legal 
meaning,  under  which  it  includes  any  lien  on  property  of 
any  description.  In  construing  a  word  susceptible  of  two 
meanings,  the  court  will  give  it  such  construction  as  will 
render  the  law  effective  and  not  nugatory.  8  Am.  &  Eng. 
Enc.  Law  118,  note  3;  23  Am.  &  Eng.  Enc.  Law  319,  362,  364; 
1  Cooley  Bl.  59,  61,  note  21.  The  section  under  considera- 
tion provides  that  **every  gift,  sale,  conveyance,  'assignment 
transfer  or  charge,  made  by  an  insolvent  debtor  to  a  trustee, 
assignee  or  otherwise,  giving  or  attempting  to  give  a  priori- 
ty or  preference  to  a  'creditor  or  creditors  of  such  insolvent 
debtor,  or  which  provides  or  attempts  to  provide  for  the 
payment  in  whole  or  in  part,  of  a  creditor  or  creditors  of 
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such  insolvent  debtor,  to  the  excliision'or  prejudice  of  other 
creditors,  shall  be  void  as  to  such  priority,  jn-eference  or 
payment  so  made;  and  all  such  gifts,  sales,  conveyances,  as- 
signments, transfers  and  charges,  shall  be  deemed  void  as  to 
such  priority,  preference  or  payment;  and  every  such  gift, 
sale,  conveyance,  assignment,  transfer  or  charge  shall  be 
deemed,  taken  and  held  to  be  made  for  the  benefit  of  all  the 
creditors  of  such  debtor  except  as  heretofore  provided ;  and 
all  the  estate,  property  and  assets,  given,  sold,  conveyed,  as- 
signed, ti'ansferrd  or  charged  as  aforesaid,  shall  be  applied 
upon  the  debts  and  paid  to  the  creditors  of  such  insolvent 
debtor  pro  rata;  provided  that  nothing  in  this  section  shall 
be  taken  or  construed  to  change,  impair  'or  affect  any  prior 
lien,  priority  or  encumbrance  acquired  by  a  creditor  on  the 
real  estate  of  such  debtor  in  any  manner  now  prescribed  by 
law,"  etc.  The  plain  intention  of  this  enactment  was  to 
prevent  preferences  among  the  creditors  of  an  insolvent  deb- 
tor, and  secure  a  pro  rata  distribution  of  his  assets.  The  gist 
of  the  whole  matter  is  whether  the  debtor,  recognizing  his 
insolvency,  is  aiding,  abetting,  or  colluding  with  the  creditor 
to  secure  to  liim  payment  of  his  debt  in  priority  or  prefer- 
ence of  his  other  creditors;  and  any  way  in  which  this  could 
be  accomplished  is  included  within  the  intent  of  the  statute; 
and,  if  the  language  used  can  be  construed  so  as  to  cover  this 
intent,  it  is  the  duty  of  the  court  so  to  construe  it. 

The  appellants  are  here  claiming  the  benefit  of  a  prefer- 
ence forbidden  by  the  statute,  and  the  reason  urged  in  sup- 
port of  their  claim  is  that  they  have  discovered  an  oversiglit 
of  the  legislature,  which  has  enabled  them  to  evade  its  en- 
actment, i>rovided  they  can  convince  the  court  that  it  is 
contrary  or  derogatory  to  the  common-law,  and  should  be 
strictlv  construed.  While  this  mav  be  true,  vet  the  statute 
should  not  be  abrogated  or  annulled  or  rendered  absurd. 
Equality  is  equity,  and  the  legislature  was  seeking  to  pro- 
duce equality  among  the  creditors  of  an  insolvent  debtor, 
and  put  it  beyond  his  power,  if  possible,  to  turn  his  assets 
over  to  preferred  creditors,  when  the  rights  of  all  his  cre- 
ditors should  be  regarded  as  equal,  and  each  entitled  to  an 
equal  share  in  assets  insufficient  in  amount  to  satisfy  all  in 
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full.    The  debtor  has  a  peculiar  knowledge  of  his  o\v^n  in- 
solvency, Qnd  it  is  not  equitably  right  that  he  should  be* 
permitted  to  use  this  knowledge  in  such  way  as  to  advance 
the  interest  of  some  to  the  detriment  and  loss  of  other  creil- 
itors;  and  the  law,  to  prevent  this  injustice,  deprives  the 
creditor  of  any  advantage  gained  by  him  through  the  con- 
nivance of  the*  debtor,  and  places  all  cre^ditors  on  an  equal 
footing  as  to  such  advantage.    And  yet  it  does  not  prevent 
a  creditor  acting  entirely  independent  of  the  debtor  from 
gaining  any  possible  preference  or  priority  of  payment 
against  any  estate,  real  or  personal,  of  the  debtor,  in  any 
manner  prescribed  by  law;  but  it  is  the  debtor's  hands  aiid 
conscience  it  seeks  to  bind  according  to  the  rules  of  com- 
mon honesty  and  fair  dealing  among  men,  and  therefore, 
when  he  seeks  to  give  an  undue  preference  to  one  of  his 
creditors,  the  law  holds  it  to  inure  to  the  benefit  of  all  in- 
discriminately.    The  good  intent  of  the  debtor,  which  must 
be  deduced  from  the  circumstances  surrounding  the  transac- 
tion,  is  involved ;  and  if  it  reasonably  appear  from  the  trans- 
action that  he  was  not  endeavoring  to  give  the  creditor  an 
undue  priority  or  preference  over  others,  but  was  simpij 
securing  a  just  debt,  then  the  statute  w^ould  not  destroy  the 
security.    The  language  used  is,  "giving  or  attempting  to 
give,"  or  "provides  or  attempts  to  provide,"  "to  the  exclu- 
sion or  prejudice  of  other  creditors."    If  he  is  not  insolvent 
the  law  does  not  apply;  but,  if  he  is  insolvent,  he  must  treat 
all  alike. 

In  this  case  personal  property  is  alone,  affected  and  it  is 
unnecessary  to  discuss  the  effect  of  a  judgment  lien  as  to 
real  estate,  and  it  would  be  improper  to  review  the  decis- 
ion in  the  case  of  Refining  Co.  v.  Quinn,  39  W.  Va.  535  (20 
S.  E.  Rep.  57G)  the  same  questions  of  law  not  being  presented. 
While  the  provisions  of  the  section  are  derogatory  to  the 
common-law,  tney  are  remedial  in  their  nature,  and  there- 
fore should  be  liberally,  and  not  strictly,  construed,  "so  as 
to  prevent  the  mischiefs  at  which  it  is  aimed."  White  v. 
Cotzhausen,  129  U.  S.  329  (9  Sup.  Ct.  309);  Hudler  v.  GoUen, 
36  N.  Y.  446;  Hart  v.  CUis,  8  Johns.  41. 

In  the  case  of  Richardson  v.  Th\irha\  104  N.  Y.  610  (11  N. 
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E.  Rep.  133)  it  is  said :  "The  word  ^aBsignment'  may  some- 
times have  reference  to  the  instrument  which  affects  the 
transfer,  and  sometimes,  to  the  transfer  itself,  considered  as 
a  legal  effect  or  result;''  and  '*in  such  cases  the  context  or 
theapparentmeaningdeterrainesthe  sense  in  which  the  word 
is  used."  And  the  same  may  be  said  of  the  words  "trans- 
fer" or  "charge."  In  the  section  under  consideration  it  is 
the  "legal  effect  or  result,"  rather  than  the  instrument, 
which  the  legislature  had  in  contemplation  in  using  the 
words  "assignment,"  "transfer,"  or  "charge,"  and  it  in- 
tended to  cover  thereby  and  include  therein  any  transaction, 
of  whatever  kind  or  character,  which  an  insolvent  debtor 
might  use  or  attempt  to  use  to  secure  an)  appropriation  of  his 
property,  or  a  part  thereof,  for  the  benefit  of  one  creditor, 
to  the  exclusion  or  prejudice  of  his  other  creditors.  The 
judgment  confessed  and  execution  issued  and  levied  operat- 
^  in  effect  as  an  assignment  and  transfer  of  the  debtor's 
property  to  the  extent  of  the  levy  as  completely,  to  all  in- 
tents and  purposes,  as  any  other  mode  of  assignment  or 
transfer  could  have  done. 

In  the  case  of  White  v.  Coizhausen.  129  U.  S.  342  (9  Sup. 
Ct  309)  Justice  Harlan  says:  "We  only  mean  by  what  has 
been  said  that  when^  an  insolvent  debtor  recognizes  the  fact 
that  he  can  no  longer  go  on  in  business,  and  determines  to 
yield  the  dominion  of  his  entire  estate,  and  in  execution  of 
that  purpose,  or  with  intent  to  evade  the  statute,  transfers 
All,  or  substantially  all,  his  property  to  a  part  of  his  credi- 
tors, in  order  to  provide  for  them  in  preference  to  other 
creditors,  the  instrument  or  instruments  by  which  such 
transfers  are  made  and  that  result  is  reached,  whatever  the 
form,  will  be  held  to  operate  as  an  assignment,  the  benefit 
of  which  may  be  claimed  by  any  creditor  not  so  preferred 
who  will  take  appropriate  steps  in  a  court  of  equity  to  en- 
force the  equality  contemplated  by  the  statute."  And  on 
page  344,  129  U.  S.,  and  page  309,  9  Sup.  Ct,  he  quotes  ap- 
provingly from  the  opinion  of  Judge  Treat  in  Freund  v.  Yae- 
jfferman,  26  Fed.  812,  814,  as  follows:  "You  may  call  it  a 
mortgage,  or  you  may  make  a  confession  of  judgment,  or  use 
any  other  contrivance,  by  whatever  name  known;  if  the  pur- 
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pose  is  to  dispose  of  an  insolvent  debtor's  estate,  whereby  a 
preference  is  to  be  effected,  it  is  in  violation  of  the  statute.'* 
And  he  continues  on  the  same  page  (344, 129  U.  B.,  and  page 
309,  9  Sup.  Ct):  **Surely  the  mere  name  of  the  particular 
instruments  by  which  the  illegal  result  is  reached  ought  not 
to  be  permitted  to  stand  in  the  way  of  giving  the 
relief  contemplated  in  the  statute.  Courts  of  equity 
are  not  to  be  misled  by  mere  devices,  nor  baffled  by 
mere  forms."  Berger  v.  Varclmann,  127  X.  Y.  281  (27  >^'  E. 
Rep.  1065);  Preston  v.  Spaulding,  120  111.  208  (10  X.  E.  Rep. 
903);  Miners'  National  Bank's  Appeal,  57  Pa.  St.  193;  Winner 
V.  Hoyt,  66  Wis.  227  (28  N.  W.  Rep.  380) ;  Wilks  v.  Walker,  22 
S.  C.  108,  111;  Wright  v.  Fergus  Falls  Nat.  Bank  (Minn.)  50 
N.  W.  Rep.  1030. 

The  conclusion,  therefore,  is  that  the  judgment  confessed, 
together  with  the  execution  and  levy,  was,  in  effect,  an  as- 
signment, made  by  the  debtor,  giving  or  attempting  to  give 
a  priority  or  preference  to  a  creditor,  to  the  exclusion  or 
prejudice  of  other  creditors,  and  therefore,  to  the  extent  of 
the  property  levied  on,  was  void,  and  operated  as  an  as- 
signment of  such  property  for  the  benefit  of  all  the  creditors 
of  the  debtor. 

The  judgment,  however,  was  not  void  in  toto,  but  remain- 
ed good  as  between  the  debtor  and  the  creditor,  and  the  ef- 
fect of  the  decree  complained  of  is  to  so  hold.  The  court  re- 
ferred the  case  to  the  commissioner  to  ascertain  whether 
or  not  the  said  judgment  was  and  is  void  under  the  statute 
in  such  case  made  and  provided.  The  commissioner  re- 
ported that  it  was  so  void.  And  the  court,  in  confirming 
said  report,  decreed  that  the  said  confessed  judgment,  and 
execution  issued  thereon  be  set  aside,  annulled,  and  held  to 
be  of  no  effect,  so  far  as  the  same  gave  or  attempted  to  give 
a  preference  to  the  creditor;  thereby  simply  annulling  the 
preference  as  to  the  property  in  conti'oversy,  and  leaving 
the  judgment  and  execution  in  full  force  and  effect  in  all 
other  resi>ects — that  is  to  say,  to  the  extent  they  operated 
as  an  assignment  contrary  to  law,  they  were  void,  other- 
wise not. 

The  attaching  creditors  who  join  in  this  appeal  do  not 
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assign  errors,  nor  hare  they  filed  briefs,  and  it  is  apparent 
they  have  abandoned  their  pretensions  that  the  sale  from 
the  debtor,  Nugen,  to  defendant  Wilson  was  absolutely 
void,  as  having  been)  made  with  intent  to  delay,  hinder  and 
defraud  creditors;  for  it  is  plain  that  it  was  a  mere  attempt 
on  the  part  of  the  debtor  to  prefer  favorite  creditors,  which 
he  would  have  had  the  right  to  do  prior  to  the  enactment 
of  section  2,  chapter  74,  of  the  Code,  and  that  by  virtue  of 
the  provisions  of  this  section  it  inured  to  the  benefit  of  all 
the  creditors.  But  the  ccmfessed  judgment  and  execution 
operated  as  a  general  assignment  for  the  benefit  of  all  the 
creditors,  prior  to  the  sale  to  defendant  Wilson,  as  to  all 
the  property  on  which  said  execution  was  a  lien  or  levied, 
and  hence  the  subsequent  sale  could  not  affect  the  status  of 
the  property. 

The  partial  conduct  of  the  insolvent  debtor  in  attempting 
in  violation  of  the  law  to  secure  a  preference  to  any  one  of 
his  creditors  amounts  to  such  a  fraud  as  to  deprive  Tiim  of 
further  control  of  the  property  involved,  and,  there  being  no 
other  administrative  tribunal  provided,  at  the  instance  of 
any  interested  party  a  court  of  equity  will  assume  the  re- 
responsibility. 

Xo  error  appearing  in  the  decree  prejudicial  to  the  ap- 
pellants, it  is  affirmed. 


CHARLESTON. 

Maynard  v.  Norfolk  &  W.  R.  Co. 

Submitted  January  16,  1896— Decided  March  30,  1895. 

1.    Bailboad  Companies— Livb  Stock— Negligence. 

In  order  to  charge  a  railroad  company  with  damages  for  killing 
stock  straying  upon  its  track,  negligence  on  the  part  of  the  com- 
pany must  appear,  and  the  burden  of  showing  it  rests  upon  the 
plaintiff. 

3.    RAHiBOAi)  Companies— Cattle  Guabds. 

The  provision  of  section  fourteen  of  chapter  forty  two  of  the 
Code,  reg:uiring  railroad  companies  to  construct  and  maintain  cat- 
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tie  guards  upon  land  condemned,  is  for  the  benefit  of  the  land- 
owner; and  therefore  the  mere  omission  to  do  so  will  not  entitle 
another  party,  whose  stock  is  injured  while  straying  upon  the 
railroad  track,  by  trains,  to  recover  damages,  though,  but  for  the 
want  of  it,  the  stock  would  not  have  been  where  it  was  injured. 

E.  E.  Williams  and  Campbell  &  Holt  for  plaintiff  in 
error,  cited  Code,  1801,  c.  42,  s.  14;  15  W.  Va.  270;  1  Redf. 
Eailw.  (4th  Ed.)  465;  25  Ver.  150;  42  Ver.  375;  Redf.  Am.  Rv. 
Cas.  351,  note;  34  W.  Va-  206;  35  W.  Va-  565-6 

R.  H.  HoYLE,  B.  H.  OxLEY  and  E.  W.  Wilson  for  defend- 
iint  in  error,  cited  35  W.  Va.  438. 

Brannon,  Judge: 

In  an  action  brought  by  Maynard  against  tbo  Norfolk 
&  Western  Railroad  Company  before  a  justice  and  carried 
by  a  writ  of  certiorari  to  the  Circuit  ('ourt  of  Logan  county, 
IMaynard  recovered  one  hundred  and  forty  dollars  damages 
for  killing  his  horse — the  recovery  beinj:,  not  by  verdict,  but 
on  a  finding  of  the  court  in  lieu  of  a  jury — and  the  company 
sued  forth  this  writ  of  error.  ' 

It  is  settled  that  to  charge  a  railroad  company  for  killing 
stock  straying  upon  its  track,  the  owner  of  the  stock  must 
prove  negligence  on  the  part  of  the  company.  There  are 
BO  many  cases  heretofore  decided  by  this  Court  holding 
this  principle  and  'discussing  this  subject  that  it  would  be 
a  waste  of  time  to  further  discuss  it  here.  Blaine  v.  Railroad 
Vo.y  9  W.  Va.  262;  Baylor  v.  Railroad  Co.,  Id.  270;  Hawker  v. 
Railroad  Co.,  15  W.  Va.  628;  Washington  v.  Railroad  Co.,  17 
W.  Va.  190;  Layne  v.  Railroad  Co.,  35  W.  Va.  438  (14  8.  E. 
Rep.  123);  Hoge  v.  Railroad  Co.,  35  \V.  Vii.  562  (14  S.  E.  Rep. 
152.  1 

■ 

Johnson  v.  Railroad  Co.,  25  W.  Va.  570,  pointedly  holds, 
as  those  cases  in  effect  do,  that  the  burden  to  show  negli- 
gence is  upon  the  plaintiff. 

It  is  uselessi  here  to  recite  the  evidence,  as  it  would  be  no 
precedent  for  future  practice,  and  it  is  necessary  only  to 
state  legal  principles  arising  from  the  facts  as  they  appear 
to  us.    We  think  there  is  a  failure  to  show  negligence  on 
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the  defendant's  part — a  clear  inadequacy  of  evidence  to  sus- 
tain the  action  on  that  basis. 

There  is  another  question  of  law  proper  to  be  decided. 
Touchingit  I  make  the  following  extract  from  brief  of  counsel 
which  I  regard  a  fair  statement  of  facts  pertinent  and  nec- 
essary for  the  understanding  of  the  question,  and  as  a  pre- 
sentation of  the  law  of  that  question:  "In  order  that  the 
second  question  may  be  clearly  understood,  it  will  be  nec- 
essary to  call  attention  to  the  location  of  the  place  where 
the  accident  occurred.  The  plaintiff  lived  a  short  distance 
east  of  the  town  of  Williamson.  To  the  east  of  him,  and 
following  the  railroad  track,  the  witness  James  Gary  lived. 
And  still  further  eastward,  and  entirely  disconnected  from 
the  plaintiff's  place,  is  what  is  known  as  the  ^Widow  Lawson 
Farm.'  Through  the  latter  farm  the  railroad  company  con- 
demned its  right  of  way,  and  the  place  was  cleared  and 
fenced  at  the  time  of  condemnation ;  and  it  became  the  duty 
of  the  company,  in  consequence  of  section  fourteen  of  chap- 
ter forty  two  of  the  Code,  to  fence  both  sides  of  its  track, 
and  put  in  suitable  cattle  guards  through  the  land  so  con- 
demned, and  it  did  construct  the  required  fences,  and  place 
a  cattle  guard  at  the  eastern  line  of  the  Lawson  place,  but 
omitted  to  put  one  at  the  western  line  thereof.  This  made 
an  inclosure  on  three  sides,  with  an  opening  at  the  west,  in- 
to which,  presumably,  the  plaintiff's  horse  strayed  from  the 
commons  below ;  and  the  question  is,  does  the  omission  on  the 
part  of  the  railroad  company  to  put  in  Mrs.  Lawson's  cattle 
guard  render  it  liable  for  the  plaintiff's  horse,  killed  on  a 
part  of  its  right  of  way  from  which  such  a  guard  would 
have  excluded  it?  It  will  be  observed  that  leaving  the  guard 
out  simply  extended  and  increased  the  size  of  the  common 
through  which  the  railroad  ran,  and  upon  which  the  horse 
was  already  grazing.  The  absence  of  the  guard  did  not 
admit  the  animal  to  the  railroad  track.  He  was  already 
grazing  ui>on  an  inclosed  portion  of  it,  and  the  cmiission  of 
the  guard  simply  enabled  him  to  change  his  position  on  the 
track,  and  make  choice  of  a  place  in  which  to  die.  For 
whose  benefit  is  section  fourteen  of  chapter  forty  two  intena- 
ed?    That  portion  of  the  section  involved  reads  as  follows: 
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^And  in  all  cases  when  the  property  taken  under  this  diap- 
ter  is  by  a  railroad  company,  and  is  land  which  has  been 
cleared  and  fenced,  the  said  railroad  company  shall  con- 
struct and  forever  maintain  suitable  farm  croesings^  cattle 
guards  and  fences  on  both  sides  of  the  land  thus  taken.'     The 
very  terms  of  this  statute  indicate  pretty  clearly  the  object 
of  the  legislature.    It  only  required  certain  portions  of  Ihe 
track  to  be  fenced,  and  those  portions  are  located  and  de- 
termined by  the  manner  in  which  the  title  thereto  ^v^as  ac- 
quired, whether  by  condemnation  or  not,  and  the  character 
of  the  land  at  the  time  of  its  acquisition,  whether  fenced  and 
cleai*ed  or  not.    No  right  of  way  purchased  or  donated,  or 
that  runs  through  unimproved  land,  whether  condemned  or 
not,  need  be  fenced.    What  is  the  meaning  of  such  a  re- 
stricted requirement?    Why  did  not  the  legislature  require 
railroad  companies  to  fence  their  tracks  from  end  to  end? 
Why  not  compel  them  to  fence  through  woodland,  through 
cleared  but  unfenced  common,  through  cleared  and  fenced 
lands  donated  or  purchased?    Had  it  been  the  object  of  the 
legislature,  by  this  act,  to  benefit  or  protect  any  one  but 
the  adjoining  proprietor — that  is,  the  public  at  lar;j^e — \t 
would  have  required  fences  wherever  that  public  was  likely 
to  come  in  contact  with  the  track.    The  public  and  its  prop- 
erty is  just  as  likely  to  come  upon  the  right  of  way  where 
it  has  been  puixhased  or  donated  through  improved  lands^ 
or  where  it  has  been  condemned  through  wild  lauds*  or 
open  common,  as  it  is  at  a  point  where  it  has  been  condeuined 
through  improved  land.    If  the  legislature  had  for  its  ob- 
ject the  protection  of  the  public  and  its  property  by  the  con- 
struction of  fences,  is  it  not  a  little  peculiar  that  it  should 
require  one  mile  of  track  to  be  fenced,  and  permit  ten  miles 
to  lie  open?    The  inference  from  this  is  almost  irresistible 
that  the  legislature  did  not  have  the  community  at  large 
in  mind  at  all.    It  did  not  even  contemplate  the  greater 
safety  of  passengers  upon  railroad  trains.    It  simply  under- 
took, by  this  restricted  requirement,,  to  make  railroad  com- 
panies place  the  landowner,  whose  cleared  and  fenced  land 
they  had  taken  by  eminent  dcmiain,  back  in  the  position  is 
which  they  found  him,  or  as  nearly  so  as  practicable.  Here 
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he  was  not  giving,  but  resisting,  and  without  an  opportuni- 
ty  to  impose  conditions;  refusing  to  sell,  and  in  consequence 
without  opportunity  to  stipulate  for  fences.  His  wheat 
field  is  split  in  two,  and  a  strip  from  eighty  to  a  hundred 
feet  wide  taken  thereout.  Before  he  had  one  field,  inclosed 
upon  all  sides.  Now  he  has  two,  each  of  which  is  open  upon 
one  side,  and  his  crops  are  at  the  mercy  of  the  ^raaor  back.' 
Tlie  law  has  permitted  this  to  be  done  without  the  owner's 
consent,  and,  furthermore,  directed  the  cixnmissioners  who 
assessed  his  damage  not  to  take  the  cost  of  fences  made 
necessary  by  the  taking  into  consideration  at  all;  providing 
in  lieu  thereof,  however,  as  above  quoted,  that  the  com- 
pany condemning  shall  inclose  the  two  newly  made  fields 
by  fencing  both  sides  of  its  track  clear  through — thus  by 
statute  giving  back  to  a  man  his  fences,  whose  fences  had 
been  by  statute  taken  without  his  consent.  Unquestionably 
the  obligation  is  imposed  for  his  benefit  alone.  No  one  else 
would  seem  to  have  any  interest  in  the  matter  whatever. 
So  far  as  any  one  else  is  concerned,  the  company  may  leave 
its  track  open,  and  that  person  may  let  his  cattle  run  at 
large.  The  company  is  simply  required  to  exercise  ordinary 
care  to  avoid  injury  to  cattle  so  running  at  large  when  they 
•come  upon  its  track,  and  the  owner  thereof,  so  permitting 
them  to  run  at  large,  takes  the  risk  of  injury  to  them  from 
unavoidable  accident.  Bayilor  v.  Railroad  Co.,  9  W.  Va.  270. 
The  intention  of  the  legislature  in  the  passage  of  this  stat- 
ute would  appear  to  be  so  manifest  as  to  dispense  with  the 
citation  of  authorities  in  support  of  our  view ;  but,  as  there 
has  been  more  or  less  discussion  of  the  subject  before  our 
Circuit  Courts,  it  might  be  well  to  indulge  in  a  few :  1  Bedf . 
R.  R.  (4th  Ed.)  p.  465,  par.  3;  Jackmm  v.  Railroad  Co.,  25  Vt. 
150;  Bemis  v.  Railway  Co.,  42  Vt  375;  Redf.  Am.  Ry.  Cas. 
note«  p.  351.  The  latter  part  of  the  paragraph  first  above 
cited  from  Redfield  on  Railways  read  as  follows.  ^The  ob- 
ligation  to  make  and  maintain  fences,  both  at  common-law 
and  under  the  statute,  applies  only  as  against  the  owners 
or  occupiers  of  the  adjoining  close.'  Chief  Justice  Redfield, 
in  the  case  of  Jackson  v.  Railroad  Co.,  supra — an  extract 
from  which  is  appended  as  a  note  to  page  351  of  his  American 
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Railway  Cases,  above  cited — used  the  following  language: 
*We  can  not  conceive,  then,  how  any  one  can  be  said  to  be 
directly  interested  in  the  maintaining  of  fences  upon  a  rail- 
way, beyond  the  adjoining  proprietors  of  land,  and  those 
who  may  travel  upon  the  road,  either  as  passengers  or  work- 
men. And  in  regard  to  this  latter  class  of  persons,  who  are 
only  interested  in  this  matter  temporarily,  for  the  purpose 
of  their  own  security  while  upon  the  road,  we  have  no  occa- 
sion to  speak  here.  The  adjoining  proprietors  certainly  are 
primarily  and  principally  interested  in  the  maintaining  of 
fences  upon  the  line  of  railways.  There  is  no  doubt  a  remote 
incidental,  and  contingent  interest  in  all  the  citizens,  in 
having  such  roads  carefully  fenced.  One's  teams,  cattle,  and 
children,  even,  are  thereby  rendered  less  likely  to  receive 
damage  by  reason  of  the  running  of  such  roads.  But  this 
is  an  interest  of  so  remote  and  contingent  a  character  as 
scarcely  to  be  supposed  to  form  the  basis  of  so  extensive 
and  expensive  a  charge  upon  such  companies  by  the  legis- 
lature. Certainly  it  should  not  be  so  held,  unless  so  ex- 
pressed in  totidem  verbis^  or  by  the  most  obvious  implica- 
tion.' The  above  observations  of  Judge  Redfield  were  made 
upon  a  statute  that  required  the  railway  company  'to  build 
and  maintain  sufficient  fence,  upon  each  side  of  their  rail- 
way, through  the  whole  route  thereof."  How  much  stronger 
then  is  the  case,  like  the  one  at  bar,  where  only  portions  of  the 
track  was  required  to  be  fenced." 

In  Hoge  v.  Railroad  Co.,  35  W.  Va.  566  (14  S.  E.  Rep.  152) 
Judge  Holt  expressed  the  opinion  that  cattle  guards  are  for 
the  benefit  of  the  landowner  on  whose  lands  they  are.  So  I 
do  not  regard  the  omission  to  put  this  cattle  guard  in  as 
alone  sustaining  the  action. 

For  these  reasons  we  reverse  the  judgment  and  finding, 
and,  rendering  such  judgment  as  the  Circuit  Court  ought  to 
have  rendered,  we  enter  judgment  for  defendant 
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Submitted  January  28,  1895-— Decided  April  3,  1895. 

1.  Bill  of  Review. 

A  person  is  not  entitled  to  file  a  bill  of  review  who  is  not  a  party 
to  the  original  suit,  and  whose  rights  are  In  no  manner  affected  by 
the  decree  sought  to  be  reviewed. 

2.  Bill  of  Review— Waiver. 

A  Joint  owner  of  property,  who,  being  a  party  to  a  suit,  allows 
his  undivided  interest  in  such  property  to  be  sold  to  satisify  judg- 
ment liens  thereon,  can  not  file  a  bill  of  review  to  set  aside  the  de- 
crees in  such  suit,  for  the  sole  purpose  of  having  the  property,  not 
being  susceptible  of  partition,  sold  as  a  whole,  for  by  his  negli- 
gence he  has  waived  whatever  rights  he  may  have  had  in  this 
respect. 

Hutchinson,  Hutchinson  &  Camden  for  appellants,  cit- 
ed 38  W.  Va.  106;  3  W.  Va.  676;  5  W.  Va.  199;  6  W.  Va. 
369;  26  W.  Va.  1;  31  W.  Va.  688;  1  Dau!l  Chan.  PI.  &  Pr. 
(6th  Am.  Ed.)  262;  Id.  246;  20  Fed.  Rep.  784;  1  Gratt.  425; 
10  Leigh  5;  Code,  c.  65,  s.  15;  Id.  c.  71,  s.  17. 

Dent,  Judge: 

The  Circuit  Court  of  Wood  county,  at  the  August  term, 
1892,  entered  a  final  decree  dismissing  a  bill  of  review  filed 
by  Camden  Spencer  in  the  chancery  cause  of  W.  N.  Chan- 
cellar  v.  E,  M.  Spencer  et  al.,  for  the  reason  that  the  errors 
assigned  were  not  sufficient  to  authorize  a  review  and  rever- 
sal of  the  decree  complained  of,  and  from  this  decree  Cam- 
den Spencer  and  E.  M.  Spencer  appeal  to  this  Court. 

The  errors  assigned  are  as  follows,  to  wit:  (1)  Because 
it  is  appai'ent  upon  the  face  of  the  bill  and  the  papers  of 
the  cause  that  the  decree  rendered  in  the  said^suit  of  W. 
N.  Chancellor  was  wholly  erroneous,  in  that  the  minor  chil- 
dren of  E.  M.  Spencer  and  Mary  P.  Spencer,  deceased,  whose 
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Interests  were  to  be  vitally  affected,  were  not  made  parties 
to  that  suit.  (2)  E.  M.  Spencer,  if  he  has  any  interest  by  th« 
curtesy  in  the  said  house  and  lot  conveyed  to  him  as  trus- 
tee for  his  wife,  Mary  P.  Spencer,  took  only  such  interest 
as  belonged  to  her,  to  wit,  an  equitable  interest,  or  use  of  the 
property  during  her  life.  At  her  death  the  fee  went  to  the 
four  minor  children.  If,  however,  such  construction  be  given 
to  section  17,  chapter  71,  Code,  1891,  as  shall  conflict  with 
this  view%  it  in  no  wise  relieves  the  proceedings  of  the  first 
error  complained  of,  vh.:  these  minor  children  wore  not 
made  parties  to  the  suit,  nor  did  they  appear  by  guardian 
or  otherwise.  (8)  It  was  manifest  error  in  the  court,  having 
in  his  hands  at  the  same  time  both  the  Chancellor  suit  and 
the  Coffer  petition,  each  becking  a  sale  of  the  same  property, 
to  decree  a  sale  in  each  case.  The  court  should,  of  its  own 
motion  have  consolidated  the  two,  and  directed  that  they  be 
heard  together.  The  effect  of  the  separate  decrees  in  each, 
in  force  at  the  time  of  sale,  was  to  sacrifice  the  property,  no 
matter  which  decree  the  property  was  sold  under.  (4)  The 
court  erred  in  directing  the  sale  of  E.  M.  Spencer's  interest 
in  the  wharf  property  without  first  ascertaining,  by  reference 
to  a  commissioner,  the  other  joint  owners  of  said  wharf 
property,  and  the  extent  of  their  several  interests,  and  re- 
quiring them  to  be  made  parties,  that  they  might  be  ap- 
prised of  the  sale,  as  being  most  likely,  in  view  of  their  own 
interests,  to  offer  better  prices  than  would  casual  purchas- 
ers or  strangers. 

The  decrees  sought  to  be  reviewed  were  entered  in  a  suit 
brought  by  W.  N.  Chancellor  to  enforce  a  judgment  lien 
against  two  certain  pieces  of  property  alleged  to  be  owned 
by  the  judgment  debtor,  E.  M.  Spencer  to  wit:  (1)  A  life 
estate  in  a  certain  house  and  lot  belonging  to  Mary  P. 
Spencer,  deceased,  his  wife.  (2)  An  undivided  interest  in  a 
certain  wharf  property.  E.  M.  Spencer,  though  a  party 
served  with  process,  made  no  appearance  or  defense,  but 
permitted  the  decrees  to  be  entered  on  bill  confessed. 

Camden  Spencer  was  not  a  party,  nor  in  privity  with  any 
party,  to  the  suit;  and  he  could  not  be  bound,  nor  could  his 
rights  be  affected,  by  any  decree  entered  therein,  and  there- 
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fore  he  is  not  entitled  to  maintain  a  bill  of  reviw.  1  Bart 
<3h.  Prac.  p.  204,  §  64.  He  claims  that  E.  M.  Spencer  was 
not  entitled  to  a  life  estate  in  the  property  of  his  wife,  Mary 
P.  Spencer,  deceased.  If  this  be  true,  then  none  was  sold, 
as  the  court  could  only  sell  such  interest  as  E.  M.  Spencer 
had  in  the  property,  in  the  absence  of  those  lawfully  entitled 
to  it  He  further  claims  that  if  the  life  estate  did  exist,  it 
was  an  injury  to  the  heirs  to  sell  it  separately  from  the  re- 
version, and  that  the  property  should  be  sold  as  a  whole,  to 
insure  a  fair  price.  This  can  be  easily  accomplished  by 
making  the  present  owner  of  the  life  estate  a  party  to  the 
suit  to  sell  the  reyersion,  as  it  makes  no  difference  to  the 
reversioners  whether  the  life  estate  is  owned  by  E.  M.  Spen- 
cer or  by  W.  S.  Tracewell  as  in  one  case  the  purchase  price 
of  the  life  estate  will  go  to  E  M.  Spencer's  creditors ;  in  the 
other,  to  W.  S.  Tracewell.  Therefore,  in  no  event  is  Cam- 
den Spencer  interested  in  reviewing  the  decrees  complained 
of,  and  the  Circuit  Court  did  right  to  dismiss  his  bill. 

As  to  E.  M.  Spetfcer,  while  he  might  have  had  the  right  to 
have  all  the  parties  interested  in  the  two  properties  before 
the  court,  and  have  had  them  partitioned  or  sold  as  a  whole, 
yet  by  his  negligence  he  acquiesced  in  the  proceedings  in 
the  suit,  and  can  not  now  be  heard  to  complain.    Bart.  Ch. 

Prac.  335. 
The  decree  complained  of  is  therefore  aflftrmed. 


CHARLESTON. 


CosNER  et  al.  V.  McCrum  et  al. 

Submitted  January  25,  1895— Decided  April  3,  1895. 

J.     Deed~8ral  ,.,  w  V 

A  paper  purporting  to  be  a  deed  or  gift  of  real  estate,  which  haij 
a  scroU  annexed  to  the  grantor's  signature,  with  the  word  "seal" 
^written  in  it,  but  which  fails  to  recognize  said  scroll  as  a  seal  in 
the  body  of  the  instrument,  but  which  paper  has  been  duly  ac- 
knowledged fbr  record  by  the  grantor,  held  to  be  a  deed. 
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3.    Deed— Husband  and  Wife. 

A  deed  from  a  husband  to  his  wife  for  real  estate,  while  inopera- 
tive and  void  at  law,  is  nevertheless  valid  in  equity,  and  will  con- 
fer upon  the  wife  a  good  equitable  estate,  which  in  all  cases  will 
be  enforced  against  the  husband  by  a  court  of  equity. 

Dayton  &  Dayton  and  A.  B.  Parsons  for  appellant* 
cited  Code,  c.  74,  s.  4;  Id.,  c.  72,  s.  11;  Id.,  c,  104,  b.*14;  34 
W.  Va.  116;  35  W.  Va.  771;  2  Gratt  266;  9  Leigh  511,  514, 
515;  4  Gratt.  283;  10  W.  Va.  630;  54  Conn.  330;  64  Am.  Dec 
363;  27  N.  J.  Eq.  157;  3  N.  H.  432;  32  W.  Va,  360;  5  Law  R. 
&  R,  §  2269. 

W.  B.  Maxwell  for  appellees: 
What  shall  constitute  the  record, — Code,  c.  135,  ss.  5,  6. 
This  Court  may  award  certiorari. — 30  W.'Va.  186. 
Laches  in  asserting  right. — 1  Pom.  Eq.  §§.  418,  419;  1  Bart. 

Ch.  Prac.  90. 
Enforcing  voluntary  contract  for  a  gift. — 8  Pom.  Eq.  §§.  370, 

1293,  1405;  32  W.  Va.  463;  9  W.  Va.  79;  76  Va.    72;    76 

Va.  517. 
Amending  answer. — 35  W.  Va.  70. 

» 

English,  Judge: 

On  the  23d  day  of  November,  1891,  C.  P.  Cosner,  U.  S.  Cos- 
ner,  Freeland  H.  Coener  and  others,  parties  defendant  in  a 
certain  suit  in  equity,  i)ending  in  the  Circuit  Court  of  Tucker 
county,  in  which  S.  McCrum  was  plaintiff,  filed  their  peti- 
tion, verified  by  aflSdavit,  in  the  nature  of  a  bill  of  review, 
alleging  errors  in  a  decree  of  sale  which  had  been  entered  in 
said  cause  at  the  June  term,  1891,  of  said  court,  and  praying 
for  a  review^  and  hearing  of  said  decree,  and  a  correction  of 
the  errors  therein,  which  petition,  with  its  exhibits,  was  or- 
dered to  be  filed;  and  the  plaintiff,  S.  McCrum,  appeared 
thereto,  and  waived  the  service  of  process  therein,  and  ten- 
dered his  answer  to  said  petition,  admitting  that  said  decree 
of  sale  was  erroneous  in  so  far  as  the  same  directed  a  sale 
of  the  land  directed  to  be  sold  before  the  assignment  of  the 
widow's  dower  therein,  but  denying  that  there  was  any  other 
error  in  said  decree;  and  on  his  motion  said  answer  waa  or- 
dered to  be  filed,  upon  consideration  whereof  it  was  ordered 
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that  so  much  of  said  decree  as  directed  a  sale  of  the  land  of 
Solomon  W.  Cosner,  deceased,  which  land  was  ordered  to 
be  sold  before  the  assignment  of  the  widow's  dower  therein, 
be  reversed  and  set  aside. 

Commissioners  were  appointed  to  go  upon  the  two  hun- 
dred and  one  acres  of  land  in  the  commissioners'  report  men- 
tioned, and  ascertain  if  the  same  could  be  identified  and  lo- 
cated, and,  if  so,  to  lay  off  and  assign  unto  Elizabeth  Cosner, 
widow  of  Solomon  W.  Cosner,  deceased,  one  third  thereof, 
as  and  for  her  dower  therein,  having  regard!  to  quantity  and 
quality;  and  said  commissioners  were  directed  to  further 
ascertain  and  report  if  the  said  Solomon  W.  Cosner  died 
«eised  of  any  other  lands,  and,  if  so,  they  should  assign  to 
his  said  widow  her  dower  portion  therein,  having  regard  to 
quantity  and  quality. 

The  errors  alleged  and  relied  upon  by  the  petitioners,  0. 
P.  Cosner  and  others,  to  annul  and  set  aside  the  decree  ren- 
dered in  said  cause  of  S.  McCrum  v.  F.  E.  Cosner,  adminis- 
traior,  etc.,  entered  at  the  June  term,  1891,  are:  Firsts  That 
the  said  decree  directs  two  hundred  and  one  acres  of  land  to 
be  sold,  but  nowhere  upon  the  face  of  said  decree,  or  in  the 
papers  or  proceedings  in  the  cause,  is  there  any  identification 
of  the  said  two  hundred  and  one  acres,  or  any  description 
thereof  whereby  the  same  can  be  in  any  manner  located,  or 
its  boundaries  defined,  and  it  was  wholly  impossible  for 
petitioners  to  know  or  understand  which  one  of  their  lands 
was  to  be  sold.  Second.  The  land  was  decreed  to  be  sold 
subject  to  the  dower  of  the  widow,  Catherine  Cosner,  who 
had  in  no  way  expressed  her  election  to  take  her  dower  in- 
terest in  money,  instead  of  in  kind.  Third.  Said  petitioners 
alleged  that  said  Solomon  W.  Cosner  died  seised  of  no  real 
estate,  but  all  that  he  was  ever  possessed  of  was  conveyed 
away  by  him  in  his  lifetime,  by  largely  voluntary  deeds^ 
which  were  executed  more  than  five  years  before  the  institu- 
tion of  said  suit ;  that  by  deed  of  gift,  purely  voluntary,  as 
shown  on  its  face,  nearly  thirteen  years  before  this  suit 
was  brought^  and  when  the  said  Solomon  W.  Cosner  was  in 
no  way  indebted,  he  conveyed  all  the  lands  of  which  he  was 
possessed,  consisting  of  three  tracts,  of  five  hundred  and 
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twenty  four  acres,  one  hundred  and  sixty  six  acres,  and  one 
hundred  and  forty  eight  acres,  in  Canaan.  Valley,  fully  de- 
scribed in  said  deed,  to  his  said  wife,  Catlierine  Cosner,  and 
her  children,  which  deed  was  duly  acknowledged,  delivered 
and  admitted  to  record;  that  subsequently  said  Catherine 
Cosner,  the  wife,  and  W.  H.  H.  Cosner  and  wife,  Armeda  J. 
Flanagan  and  husband,  C.  C.  Cosner  and  Elizabeth  Cosner 
(then  Harr)  reconveyed  their  interests  in  said  lands  to  saiB 
Solomon  W.  Cosner,  who  shortly  after,  by  deed  dated  March 
9,  1880,  conveyed  one  hundred  and  sixty  six  acres  of  said 
lands  ta  Emile  and  F.  H.  Cosner,  and  by  deed  of  same  date 
convej'ed  to  Melissa  J.  Cosner,  the  wife  of  W.  H.  H.  Cosner, 
one  hundred  acres  thereof,  and  by  deed  of  same  date  con- 
veyed to  C.  C.  Cosner  one  hundred  acres,  all  of  which  deeds 
were  voluntaryj  but  were  delivered  and  recorded  at  least 
ten  years  before  said  suit  was  brought;  that  on  the  20th 
day  of  July,  1880,  by  deed  of  that  date,  and  for  a  valuable 
consideration,  said  Solomon  W.  Cosner  conveyed  one  hun- 
dred and  eighty  six  acres  of  said  lands  to  his  cousin  Daniel 
Cosner,  and  by  deed  dated  April  26, 1888,  for  a  valuable  con- 
sideration, the  said  S.  W.  Cosner  sold  and  conveyed  eighty 
eight  acres  of  said  land  to  Mitchell  Carroll  and  wife,  both  of 
which  deeds  were  duly  admitted  to  record,  which  convey- 
ances more  than  covered  the  entire  interest  of  said  S.  W. 
Cosner  in  said  lands,  and  therefore  the  remainder  of  said 
lands  were  in  no  wise  subject  to  his  debts.  And  for  these 
reasons  they  pray  that  said  final  decree  may  be  annulled  and 
set  aside,  that  said  lands  may  be  held  exempt  from  the  debts 
of  said  Cosner,  and  that  the  title  thereto  be  held  to  be  vested 
in*  petitioners  and  the  other  beneficiaries  under  the  deeds 
therein  set  forth,  and,  there  being  no  assets  for  the  payment 
of  said  debts  set  forth  in  said  decree,  that  said  original  cause 
may  be  dismissed,  eto. 

On  the  14th  day  of  June,  1892,  the  defendant  S.  McCrum 
obtained  leave  to  file  an  amended  answer  to  the  plaintiff's 
petition,  in  which  he  claims  that  from  an  inspection  of  the 
■  alleged  deed  from  Solomon  W.  Cosner  to  Catherine  Cosner 
and  her  children,  it  will  be  seen  that  the  same  is  no  deed,  but 
is  only  an  agreement,  so  far  as  the  land  mentioned  therein 
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is  concerned,  to  make  a  gift  thereof  to  said  Catherine  Cosner 
and  her  children,  and  no  actual  conveyance  of  said  land  was 
ever  made  to  said  donees,  and  that  said  alleged  deed  is  the 
only  shadow  of  claim  the  said  petitioners  have,  or  ever  had, 
to  said  land,  except  as  heirs  of  said  Solomon  W.  Cosner,  and 
that  said  agreement  to  make  a  gift  did  not  vest  any  right, 
legal  or  equitable,  in  said  donees,  and,  no  actual  transfer  of 
said  land  having  been  made,  the  said  agreement,  as  against 
respondent,  a  creditor  of  Solomon  W.  Cosner,  was  an  ab- 
solute nullity,  and  of  no  effect  whatever.  He  also  directs  at- 
tention to  the  fact  that  said  alleged  deed  is  not  under  seal, 
the  description  of  the  property  claimed  to  have  been  con- 
veyed thereby  vague  and  uncertain,  and  but  one  guaranty  is 
named  therein,  and  that  said  pretended  deed  is  void  for  un- 
certainty; that  after  the  execution  of  said  pretended  deed 
the  parties  thereto  regarded  the  same  as  an  absolute  nullity. 
Said  Solomon  W.  Cosner  remained  in  the  possession  of  the 
land,  and  treated  it  as  his  own,  and  the  said  donees,  nor 
any  of  them,  at  any  time,  ever  attempted  to  use,  control,  or 
manage  the  same,  or  any  part  thereof,  and  after  the  death 
of  the  said  Solomon  W.  Cosner,  partitioned  the  same  among 
themselves,  as  his  heirs,  and  exchanged  mutual  deeds  of 
partition^  and  the  said  S.  W.  Cosner  claimed  such  exclusive 
and  notorious  ownership  over  said  land  that  after  the  execu- 
tion of  said  alleged  deed  to  Catherine  Cosner,  etc,  he  actual- 
ly conveyed  away  two  large  parcels  thereof  to  Daniel  Cosner 
and  Mitchell  Carroll,  and  made  general  warranty  deeds 
therefor. 

Respondent  also  denies  the  right  of  Freeland  H.  Cosner 
to  have  anything  in  said  petition  entertained  for  any  purpose, 
for  the  reason  that  he  filed  his  answer  in  the  original  cause, 
raising  the  very  questions  sought  to  be  reviewed  by  said 
petition,  and  the  same  were  decided  against  him,  and  the 
opinion  of  the  court  upon  these  questions  was  not  only  con- 
clusive against  the  said  Freeland  H.  Cosner,  but  was  also 
conclusive  against!  all  the  petitioners.  And  respondent 
charges  that  the  questions  sought  to  be  raised  by  said  peti- 
tion are  not  such  questions  as  can  be  raised  on  a  proceeding 
of  this  kind,  but  such  of  said  petitioners  as  let  said  original 
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cause  go  by  default  can  only  review  said  decrees  by  errors 
appearing  upon  the  face  of  the  proceedings,  and  can  not  in 
this  way  bring  in  matter  to  the  attention  of  the  court;  but, 
if  said  petition  is  to  be  treated  as  a  bill  of  review,  then  the 
petitioners  do  not  present  such  a  statement  of  fraud,  acci- 
dent, surprise,  or  adventitious  circumstance  as  is  entitled  to 
be  entertained  for  the  purpose  sought  by  said  petition,  nor 
do  anv  such  circumstances  exist  as  will  enable  them  to 
amend  their  said  petition  so  as  to  be  entertained.  And  he 
prays  that  said  i)etition  be  dismissed,  and  that  the  lands  ot 
which  Solomon  W.  Cosner  died  seised  be  sold,  subject  to  the 
dower  of  the  widow  therein,  to  satisfy  respondent's  debt 
against  the  same. 

This  amended  answer  was  excepted  to  by  the  petitioner 
because  it  presented  no  new  matter  of  defense,  and  no  good 
reasons  are  shown  for  its  filing.  On  the  2M  day  of  June, 
1892,  the  court  overruled  the  exceptions  to  said  amended 
answer,  and  the  petitioners  replied  generally  thereto,  and 
the  cause  was  referred  to  a  commissioner  to  report  all  the 
facts  and  circumstances  connected  with  the  title  to  the  land 
claimed  by  the  plaintiff,  S.  McCrum,  to  have  been  owned  by 
S.  W.  Cosner  at  the  time  of  his  death,  reporting  specially 
what,  if  any,  control  and  possession!  said  Solomon  W.  Cos- 
ner exercised  over  the  land  in  controversy  after  the  date  of 
the  deed  from  him  to  his  wife  and  children. 

On  the  29th  day  of  June,  1893,  the  cause  was  heard  upon 
the  report  of  James  W.  Bowman,  surveyor,  and  others,  com- 
missioners to  assign  dower  to  said  widow,  the  former  orders 
and  decrees  therein,  and  upon  the  report  of  the  commissioner 
to  which  there  is  one  exception  filed  by  the  defendants,  and 
upon  the  evidence  taken  before  said  commissioner;  upon  con- 
sideration whereof  the  exceptions  to  the  report  of  commis- 
sioners Valentine  and  Adams  were  overruled,  and  said  re- 
ports confirmed,  except  so  far  as  therein  modified;  the  decree 
confirmed  the  report  of  commissioners  assigning  dower  to 
Catherine  Cosner,  widow  of  Solomon  W.  Cosner;  ascertained 
that  said  S.  W.  Cosner,  at  the  time  of  his  death,  was  the  owner 
of  three  tracts  of  land,  one  containing  two  hundred  and  twenty 
one  and  three  fourths  acres,  one  containing  one  hundred  and 
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forty  tliree  and  three  fourths  acres,  and  the  mill  lot  of  one 
acre;  ascertained  the  amounts  due  the  plaintiff,  R.  McOrum 
and  to  Freeland  H.  Cosner,  as  administrator  of  Solomon  W. 
Cosner;  and  decreed  uiileFS  there  was  paid  to  the  parties  en- 
tith»d  thereto,  respectively,  their  debts,  as  therein  ascertain- 
ed to  tie  due  them,  and  the  costs  of  suit,  within  thirty  days, 
a  special  commissioner,  therein  named,  should  make  sale 
of  the  land  ascertained  to  have  been  owned  by  said  S.  W. 
C'osner  at  the  time  of  his  death,  or  so  much  thereof  as  might 
be  necessary  to  satisfy  the  said  debts  and  costs,  upon  the 
terms  therein  prescribed,  which  sale  was  to  be  made  subject 
to  the  widow's  dower  therein ;  and  a  writ  of  possession  was 
awarded  said  Catherine  Cosner,  if  desired  by  her,  to  have 
possession  of  the  land  so  assigned  to  her  as  her  dower.  And 
from  this  decree  C.  P.  Cosner  obtained  this  appeal. 

In  €  xamining  the  questions  raised  by  the  petition  of  C.  P. 
Cosner  and  others,  in  the  nature  of  a  bill  of  review,  which 
petition  must  be  so  regarded,  we  encounter  some  diflftculty 
in  passing  upon  the  questions  raised  by  said  petition,  in  the 
absence  of  the  original  record,  or  the  final  decree  which  is 
sought  to  be  reviewed.  Enough,  however,  appears  from 
the  allegations  of  the  petition  which  are  uncontradicted, 
and  the  exhibits  therewith  filed,  to  enable  us  to  pass  upon 
the  material  questions  raised. 

The  third  error  alleged  and  relied  upon  by  the  petitioner 
raises  the  question  as  to  the  effect  of  the  paper  filed  as  Ex- 
hibit X  with  the  petition,  which  purports  to  be  a  deed  of 
gift  from  Solomon  \V.  Cosner  to  his  wife  and  children,  bear- 
ing date  July  12, 1877,  whereby,  in  consideration  of  love  and 
affection,  it  is  alleged  in  said  petition,  he  iconveyed  all  the 
lands  of  which  he  was  possessed  unto  his  wife  and  children, 
which  deed  was  duly  acknowledged  and  admitted  to  record, 
which  deed  was  voluntary,  and  was  acknowledged  and  ad- 
mitted to  record  nearly  thirteen  years  before  this  suit  was 
instituted.  It  is  contended  in  argument  that  said  Exhibit 
X  is  not  a  deed,  because  the  scroll  and  seal  are  not  recognized 
in  the  body  of  the  instrument;  and  while  it  is  true  that  our 
statute  (Code,  c.  13,  s.  15)  provides  that  "when  the  seal  of  a 
natural  person  is  required  to  a  paper,  he  may  affix  thereto  a 
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scroll  by  way  of  seal  or  adopt  as  his  seal  any  scroll,  writteiv 
printed  or  engraved  made  thereou  by  another,"  a  distinction 
appears  to  exist  between  instruments  which  are  not  required 
to  be  acknowledged  and  recorded  and  those  that  are  only  to 
be  signed  and  sealed.  Where  the  latter  do  not  recognize  the 
scroll  or  seal  in  the  body  of  the  instrument,  the  weight  of 
authority  is  that  such  papers  are  not  sealed  instramentSb 
Where,  however,  a  scroll  is  annexed  to  the  signature  of  a 
paper  purporting  to  be  a  deed,  and  the  word  "seal"  is  writ- 
ten within  the  scroll,  and  said  writing  is  properly  acknowl- 
edged and  admitted  to  record,  it  must  be  regarded  as  a  deed, 
although  the  scroll  or  seal  are  not  recognized  in  the  body  of 
the  instrument.  So  in  the  case  of  Ashwell  v.  Ayers,  4  Gratt- 
283,  the  court  of  appeals  of  Virginia  held  that  "an  instru- 
ment purporting  to  convey  land,  with  a  scroll  attached  to  the 
grantor's  name,  though  the  scroll  is  not  recognized  in  the 
body  of  the  instrument,  will  be  held  to  be  a  deed,  where  the 
instrument  has  been  acknowledged  in  court  by  the  grantor 
as  his  deed,  for  the  purpose  of  having  it  recorded." 

Prof.  Elinor,  in  his  Institutes  (volume  2,  p.  653)  upon  this 
question,  says:  "In  instruments  not  required  by  some  stat- 
ute to  be  under  seal,  the  scroll  must  be  recognized  as  a  seal 
in  the  body  of  the  instrument,  as  in  the  case  of  a  common 
bond  for  money;"  citing  Clegg  v.  Lemessuriery  15  Gratt.  108, 
where  it  is  held  that  "a  writing  for  the  payment  of  money 
or  other  purpose,  which  is  not  required  to  be  by  deed,  hav- 
ing a  scroll  at  the  foot  thereof,  with  the  word  ^seaP  written 
therein,  but  which  is  not  recognized  in  the  body  of  the  in- 
strument as  a  seal,  is  not  a  sealed  instrument."  In  this 
case  Judge  Lee,  in  delivering  the  opinion  of  the  court,  re- 
views the  authorities,  and,  referring  to  the  case  of  Ashwell  v^ 
Ayers,  4  Gratt.  283, 'says:  "And,  as  recording  was  essential 
to  perfect  the  instrument  for  the  purposes  intended,  it  might 
be  said,  without  impropriety,  that  this  was  part  and  parcel  of 
the  perfect  deed,  and  sufiBciently  manifested  the  recognition 
of  the  writing  as  a  sealed  instrument.  The  distinction,  then,, 
between  instruments  of  this  character,  which  can  only  be  ef- 
fectual as  deeds,  and  a  promise  in  writing  simply  for  the 
payment  of  money,  which  might  be  indifferently  an  obliga* 
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tlon  under  seaf,  or  a  promissory  note,  and  as  to  which  neither 
acknowledgment  before  witnesses  or  in  court,  nor  recording, 
was  necessary,  must  be  apparent" 

In  the  case  of  Smith  t.  Henning,  10  W.  Va.  630,  Haymond^ 
Judge,  in  delivering  the  opinion  of  the  court,  after  elaborate- 
ly discussing  this  question,  and  citing  the  case  of  Taylor  v. 
OlaseVy  2  Berg.  &  R  504,  and  numerous  other  authorities, 
says:  "In  the  case  at  bar  the  paper  writing  in  question, 
called  the  'Deed,'  from  Jones,  the  executor,  to  the  defendant, 
for  the  land  in  controversy,  commences,  'This  indenture,'  etc. 
It  is  signed  by  the  executor  with  his  name,  with  a  scroll  op- 
posite his  name,  and  within  the  scroll,  opposite  his  name, 
the  word  'seal'  is  written.  In  this  condition  the  said  paper 
writing  was  presented  to  the  clerk  of  the  County  Court 
by  the  grantor  therein,  and,  as  presented  with  the  scroll — 
seal  and  all — ^was  acknowledged  by  him  before  the  clerk. 
•Taking  the  certificate  of  the  clerk  and  the  whole  paper  to- 
gether, it  is  manifest  that  the  grantor  not  only  acknowledged 
the  whole  body  of  the  paper  writing,  but  his  signature  and 
scroll  as  his  seal,  because  the  word  'seal'  was  written  within 
the  scroll,  and  also  that  in  acknowledging  it  before  the  clerk 
he  acknowledged  it  as  his  deed,  as  was  then  understood  by 
the  clerk,  as  is  manifest  from  the  cCTtificate  of  said  clerk." 

This  deed  has  a  striking  similarity  to  the  one  under  con- 
sideration— in  fact,  in  every  material  point  it  is  precisely 
the  same;  and,  in  view  of  these  authorities  cited,  the  paper 
bearing  date  the  12th  day  of  July,  1877,  and  signed  by  Sol- 
omon W.  Cosner,  and  acknowledged  before  William  Rains, 
justice,  and  admitted  to  record  by  the  clerk  of  the  County 
Court  of  Tucker  county,  was  the  deed  of  said  Solomon  W. 
Cosner  to  his  wife  and  children  for  the  property  therein 
mentioned.  The  effect  of  this  conveyance  was  to  confer 
upon  Catherine  Cosner  the  equitable  title  to  the  undivided 
one  eleventh  part  of  said  land,  and  to  convey  to  her  ten  chil- 
dren the  remaining  ten  elevenths  thereof. 

It  appears  that  the  said  Solomon  W.  Cosner  originally 
owned  three  tractsi  of  land,  containing,  respectively,  five 
hundred  and  twenty  four,  one  hundred  and  sixty  six  and 
one  hundred  and  forty  eight  acres  each,  and  aggregating 
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eight  hundred  and  eighty  eight  acres.  After  conveying:  the 
same  to  his  wife  and  childrea,  four  elevenths  thereof, 
amounting  to  three  hundred  and  four  and  three  elevenths 
acres  were  reconvened  to  him  by  his  wife  and  three  of  his 
children,  and  then,  on  the  9th  day  of  March,  1880,  said  Sol- 
omon W.  Cosner  conveyed  to  Emile  and  F.  H.  Cos- 
ner  one  hundred  and  sixty  six  acres  thereof;  to  Melissa  J. 
Cosner,  wife  of  W.  H.  Cosner,  one  hundred  acres  thereof; 
and  to  C.  C.  Cosner  one  hundred  acres  thereof — ^and  shortly 
afterwards,  to  wit,  on  the  20th  day  of  July,  1880,  said  Sol- 
omon W.  Cosner  conveyed  one  hundred  and  eighty  six  acres 
of  said  lands  to  Daniel  Cosner,  and  on  the  26th  day  of  April, 
1888,  said  Solomon  W.  Cosner  conveyed  eighty  eight  acres 
from  said  lands  to  Mitchell  Carroll  and  wife,  all  of  which 
deeds  were  duly  admitted  to  record;  and  the  record  discloses 
the  fact  that  while  three  hundred  and  four  and  three 
elevenths  acres  of  land  were  reconveyed  to  him,  he  has  sold 
and  conveyed  to  different  parties  six  hundred  and  forty  acres. 

The  plaintiffs  in  the  original  cause,  so  far  as  we  can  de- 
termine from  the  portions  of  the  record  presented,  relied 
almost  solely  upon  the  alleged  invalidity  of  the  deed  from 
Solomon  W.  Cosner  to  his  wife  and  children,  which  reliance 
was  based  on  the  fact  that  the  seal  was  not  recognized  in 
the  body  of  the  instrument.  Having  determined  that  this 
defect  was  cured  by  the  acknowledgment  and  recordation, 
the  next  question  was  as  to  the  effect  of  the  conveyance  from 
the  husband  to  the  wife  directly,  and  this  question  was  de- 
termined by  reference  to  the  case  of  McKenzie  v.  Railroad  Co., 
27  W.  Va.  306,  where  it  was  held,  "a  deed  from  a  husband 
to  his  wife  for  real  estate,  while  inoperative  and  void  at  law, 
is  nevertheless  valid  in  equity,  and  will  confer  upon  the  wife 
a  good  equitable  estate,  which,  in  all  cases,  will  be  enforced 
against  the  husband  by  a  court  of  equity."  The  wife  then 
took  an  equitable 'estate  in  the  land,  and  the  children  a  legal 
estate. 

At  the  time  this  conveyance  was  made,  it  is  alleged  in  the 
petition  and  undenied,  that  said  Solomon  W.  Cosner  was  in  no 
way  indebted;  that  the  lands  conveyed  by  him  to  his  wife 
and  children  were  all  the  lands  which  he  possessed;  he  has 
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conveyed  away  more  land  than  was  reconveyed  to  him  by  his 
wife  and  a  portion  of  his  children.  At  the  time  this  suit 
was  brought,  it  was  too  late  to  attack  any  of  these  convey- 
ances as  voluntary,  and  no  effort  appears  to  have  been  made 
to  assail  them  as  fraudulent.  The  court,  however,  in  the 
decree  complained  of,  acted  upon  the  theory  that  the  deed 
from  Solomon  W.  Cosner  to  his  wife  and  children,  not  being 
under  seal,  was  a  nullity,  and  the  commissioner  Adams- 
having  found  that,  if  said  deed  passed  no  title  to  said  wife 
and  children,  said  Solomon  W.  Cosner  was  at  the  time  of  hia 
death,  in  1888,  the  owner  in  fee  simple  of  three  several  tracts 
of  land,  one  containing  two  hundred  and  twenty  one  and 
three  fourths  acres,  another  containing  one  hundred  and 
forty  three  and  three  fourths  acres,  and  the  other  the  mill 
lot — adopted  this  view  of  the  case,  and  decreed  the  sale  of 
these  three  tracts  of  land.* 

Having,  however,  reached  the  conclusion  that  the  paper 
executed  by  Solomon  W.  Cosner  to  his  wife  and  children  on 
the  12th  day  of  July,  1877,  was  a  deed  conveying  an  equitable 
interest  in  said  lands  to  his  wife,  and  a  fee  simple  estate  to 
her  children,  and  it  being  apparent  that  in  this  view  of  the 
case  the  said  Solomon  W.  Cosner,  at  the  time  of  his  death, 
was  the  owner  of  no  real  estate  which  could  be  subjected  to 
the  payment  of  his  debts,  the  decree  complained  of  must  be 
reversed,  and  the  cause  remanded,  with  costs. 
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Submitted  February  1,  1895— Decided  April  3,  1895. 

1.    WiLi^— Legacibs— Taxes— i2f 8  Adjudicata. 

A  win  directs  executors  to  sell  certain  land  to  pay — First,  a  cer- 
tain debt;  next,  a  legacy  to  Mrs.  Dunn;  next,  a  legacy  to  Mrs. 
McNeal;  and  the  residue  of  proceeds  to  be  equally  divided  between 
them  and  two  other  children.  The  executors  have  a  naked  power 
to  sell,  and  the  legal  title  descends  to  those  four  children  as  heirs. 
The  land  sells  for  only  enough  to  pay  the  debt  and  the  principal 
of  Mrs.  Dunn's  legacy.    Taxes  on  the  land  subsequent  to  testa- 
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tor's  death  are  paid  by  the  executors,  and  in  (this  Court,  by  «,  for- 
mer decree  before  sale,  they  are  held  to  "be  entitled,  as  a^ainflt 
the  residuary  legatees  of  a  portion  of  the  proceeds  of  said  real  es- 
tate, to  credit  for  the  taxes  so  paid."  One  of  those  children  (John 
Dunn)  is  given  a  specific  devise  and  legacy,  ffe/d,  the  former  de- 
cree is  not  fes  adjudicaia  to  fix  upon  any  of  the  four  residuaif 
legatees,  receiving  nothing  as  such  from  the  land,  a  liability  to 
contribute  to  the  payment  of  such  taxes,  either  as  residuary  l^a- 
tees,  heirs,  or  persons. 

^,    Wii^LS— Restdttahy  Legatees— Taxes. 

They  are  not  liable  under  the  will,  as  residuary  legatees,  nor  Xtj 
law,  as  heirs,  for  such  taxes. 

3.    Taxes. 

Taxes  are  not  a  personal  debt,  or  in  the  nature  of  a  personal 

debt. 

.    Will— Taxes— Specific  Legacy. 

John  Dunn  is  not  liable  for  such  taxes  by  reason  of  his  receiving 
other  land  and  personalty  by  specific  devise  and  bequest  under  the 
will. 

5.  Wills— Taxes— Ahatemrnt  op  Legacies. 

Such  taxes  and  commission  to  the  executors  on  sale  must  be 
abated  from  Mra  Dunn's  legacy  by  crediting  them  on  the  money 
in  the  executor's  hands  going  to  her  from  the  sale. 

6.  WiLi^— Abatement  op  Legacies. 

Demonstrative  legacies  are  subject  to  abatement,  but  specific 
legacies  are  not. 

7.  Judgment- First  Day  of  Trrm. 

Though  a  decree  or  judgment  relate  to  the  first  day  of  a  term, 
yet  if  the  case  was  not  ready  for  hearing  or  trial,  and  therefore  no 
judgment  or  decree  could  have  been  given  on  such  first  day.  It 
does  not  relate  to  the  first  day,  but  has  the  date  of  its  actual  entry 
of  record. 

Quaere:  Do  all  proceedings  of  a  court  relate  to  the  first  day  of 
a  term? 

Quaere:  Does  computation  of  time  limiting  a  bill  of  review  be- 
gin at  the  first  day  of  the  term,  or  at  the  date  of  actual  entry  of 
the  decree? 

8.  Bill  of  Review. 

A  bill  of  review  must  state  substantially  the  former  bill  or  bills, 
the  decrees  and  proceedings  thereon,  including  the  decree  com- 
plained of,  and  the  point  wherein  the  party  filing  it  is  aggrieved. 

9.  Bill  op  Review-Ekror  op  Law— Depositions. 

On  a  bill  of  review  for  error  of  law,  that  error  must  be  collected 
from  the  pleadings,  and  exhibits  filed  with  the  pleadings  and  or- 
ders and  decrees,  and  must  be  made  out  on  facts  admitted  in  the 
pleadings,  or  stated  in  the  decree  as  facts  found.    The  depositions 
can  not  be  looked  to.    An.  error  of  the  court  in  reaching  a  wrong 
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conclusion  as  to  facts  upon  the  evidence  is  not  correctible  by  bill 
of  review^  but  by  appeal. 

10.  BiLi«  OF  Bevibw— Error. 

No  one  can  correct,  either  by  bill  of  review  or  an  appeal  writ 
of  error,  an  error  not  aggrieving  him. 

11.  WiLi£— Executor's  Sale. 

A  will  directs  a  sale  of  land  by  two  executors.  One  only  is 
present  at  the  public  auction,  but  the  other  consented  that  his  co- 
executor  make  it,  and  ratifies  and  approves  it.  The  sale  is  not  in- 
valid on  these  facts. 

12.  WiLTiS — BiiiL  OF  Review— Executor's  Rale. 

A  will  directs  a  sale  of  land  by  two  executors.  Before  sale  the 
executors  bring  a  suit  in  equity  to  construe  the  will  and  adminis- 
ter the  assets,  making  all  persons  interested  parties,  and  in  It  de- 
crees are  made  directing  a  sale  of  land  by  both  or  either  of  the 
executors.  A  sale  is  made  and  confirmed,  and  a  bill  of  review  is 
filed  for  reversal  of  the  decree  of  confirmation.  If  there  were 
error  in  the  first  decree,  in  giving  power  in  either  executor  to  sell, 
that  decree  being  appealable  and  final,  and  relief  against  it  by 
bill  of  review  or  appeal  barred  by  limitation,  reversal  of  the  de- 
cree of  confirmation  would  not  affect  it.  It  could  not  be  reached 
by  bill  of  review,  and  a  sale  by  one  executor  under  it  would  be 
valid,  and  beyond  reach  by  such  bill  of  review. 

13.  Bill  of  Review— Supreme  Court  of  Appeals. 

No  bill  of  review  for  error  of  law  will  lie  to  a  decree  of  the  su-  ' 
preme  court  of  appeals. 
Can  one  of  two  executors  sell  land  under  a  will? 

A.  C.  Snyder  for  appellants,  cited  ^^  W.  Va.  476,  480, 
481,  482,  483;  19  Gratt  438;  78  Va.  215;  15  W.  Va.  732,  766; 
16W.Va.32. 

Brown,  Jackson  &  Knight  for  appellee,  John  R.  Dunn, 
cited  2  Lomax  Ex'or,  side  p.  152;  33  W.  Va.  476;  67  Md.  498; 
16  Pa.  St.  275;  1  P.  Wm.  779;  2  Ves.  194;  Rop.  Leg.  456;  18 
W.Va.  441;16W.  Va.32. 

J.  W.  Arbuckle  for  appellees,  cited  33  W.  Va,  476;  10  W. 
Va.  130;  78  Va.  223;  19  Gratt.  473;  15  W.  Va.  767;  Code,  p. 
123;  21  W.  Va-  777;  33  W.  Va.  430;  12  W.  Va.  394. 

BrANNON,  JtTDQE : 

John  W.  Dunn  died  leaving  four  children — Lizzie  J.  Ren- 
ick, Kate  V.  McNeal,  John  R.  Dunn  and  Henry  C.  Dunn. 
By  his  will  he  gave  a  tract  of  land  called  the  "Home 
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Place"  to  John  R.  Dunn,  and  certain  personalty.  He  direct- 
ed the  Bale  of  a  storehouse  in  Lewisburg,  and  that  out  of  its 
first  proceeds  there  should  be  paid  to  his  daughter  Kate  V. 
McNeal  one  thousand  dollars,  and  that  the  residue  go  to 
John  R  Dunn.  He  gave  to  a  servant  fifty  dollars.  He  gave 
to  Lizzie  J.  Benick  an  indebtedness  against  her  husband. 
And  he  directed  that  his  executors,  at  such  time  as  they 
should  judge  would  promote  a  sale  for  the  largest  price, 
should  sell  certain  land  in  Kanawha  county,  and  that  out 
of  its  first  proceeds  they  pay  certain  indebtedness  (about 
three  thousand  dollars)  of  his  son  Henry  C.  Dunn,  and  sec- 
ondly  pay  seven  thousand  dollars  to  Sallie  P.  Dunn,  wife  of 
Henry  C.  Dunn,  upon  certain  trust;  and  he  directed  that  out 
of  a  fund  formed  from  the  residue  of  the  proceeds  of  sale 
of  the  Kanawha  land  and  the  collection  of  debts  due  him, 
his  executors  pay,  first,  seven  hundred  and  thirty  five  dol- 
lars to  Kate  V.  McNeal,  and  that  its  residue  be  equalh*  di- 
vided between  Lizzie  J.  Renick,  Sallie  P.  Dunn,  John  R  Dunn 
and  Kate  V.  McNeal. 

The  Kanawha  land  remained  unsold  for  nearly  seven 
years  after  the  testator^s  death,  and  when  sold  brought  ten 
thousand'  dollars  only — ^just  the  amount  given  by  the  will 
for  payment  of  indebtedness  of  Henry*  C.  Dunn  and  the 
legacy  to  his  wife,  Sallie  P.  Dunn.  In  the  interim  between 
the  death  of  the  testator  and  the  sale,  taxes  on  this  Kana- 
wha land  were  paid  by  the  executors. 

Some  five  years  after  the  testator's  death  the  executors 
brought  this  suit  in  the  Circuit  Court  of  Greenbrier  county 
to  have  the  will  construed  and  for  other  purposes;  and  the 
case  once  before  came  to  this  Court,  and  the  decision  then 
made  will  be  found  in'33  W.  Va.  476  (10  S.  E.  Rep.  810).  This 
Court  then  decided  that  the  taxes  so  paid  should  be  refund- 
ed the  executors.  When  the  case  went  back  to  the  Circuit 
Court  from  this  Court,  a  further  executorial  account  was 
stated,  and  a  balance  was  ascertained  to  be  due  the  execu- 
tors of  one  thousand  six  hundred  and  ninety  nine  dollars 
and  fifteen  cents,  made  up  of  taxes  paid  by  them  on  the 
Kanawha  lands,  the  commission  to  the  executors  on  its  sale, 
and  costs  in  this  suit.    The  Circuit  Court  decreed  that  the 
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executors,  out  of  raone^'  arising  from  the  sale  of  the  Kana- 
wha land,  retain  the  said  balance  found  due  them,  which 
operates  to  make  the  legacy  to  Sallie  P.  Dunn  pay  the  whole 
of  it,  by  abating  it  that  much.  Henry  C.  Dunn  and  Sallie 
P.  Dunn  appeal. 

For  them  it  is  contended  that  such  balance  in  favor  of  the 
executors  is  chargeable  equally  on  the  four  persons  who  are 
the  legatees  of  any  residuum  which  might  remain  from  the 
sale  of  the  Kanawha  land  after  paying  the  ten  thousand 
dollars  given  to  pay,  first,  the  indebtedness  of  Henry  C. 
Dunn,  and  next  the  legacy  to  Sallie  P.  Dunn,  and  next  the 
legacy  to  Kate  V.  McNeal,  and  that  as  two  of  them  (Mrs. 
Renick  and  Mrs.  McKeal)  are  insolvent,  it  ought  to  be  paid 
bv  Sallie  P.  Dunn  and  John  R.  Dunn.  It  is  claimed  that  this 
iis  enexorably  so,  by  reanon  of  the  former  decision  of  this 
Court ;  that  it  is  re8  ad  judicata  as  to  this. 

Let  us  see  as  to  this.  This  Court,  in  its  former  decision 
in  the  case,  held  "that  the  executors  had  a  naked  power  to 
sell,  without  any  title  vested  in  them,  but  that  title  vested  in 
the  four  children,  as  heirs,  and  that  if  the  heirs  permitted 
the  land  to  be  returned  delinquent  for  taxes,  and  the  execu- 
tors to  prevent  the  loss  of  the  land,  paid  taxes,  they  would 
be  entitled  as  against  the  residuary  legatees  of  a  portion 
of  the  proceeds  of  said  real  estate,  to  credit  for  the  taxes 
so  paid."  Judge  Snyder,  in  the  opinion,  said:  "The  title 
to  this  farm  descended  to  and  vested  in  the  heirs,  subject 
to  the  naked  authority  in  the  executors  to  sell  it  in  the 
manner  jirescribed  by  the  will.  The  heirs  (that  is,  the  four 
children  of  the  testator)  were  liable  as  the  owners,  for  the 
taxes  on  the  farm.  *  *  *  If.it  was  not  the  duty  of  the 
executors  to  preserve  the  farm  by  paying  the  taxes,  it  is  cer- 
tain that  the  heirs  can  not  justly  complain  that  they,  in  good 
faith,  under  a  belief  that  it  was  their  duty  to  do  so,  did  what 
the  heirs  neglected  to  do.  The  payment  of  these  taxes  was 
for  the  benefit  of  the  estate,  and,  those  entitled  to  the  re- 
siduum being  those  whose  duty  it  was  to  pay  them,  it  is  en- 
tirely equitable  that  the  executors  should  be  credited  with 
the  amount,  as  against  the  residuary  legatees  for  whose  ben- 
efit the  payment  was  made." 
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This  holding  of  the  court,  as  explained  by  this  quotation 
from  the  opinion,  makes  the  foundation  on  which  rests  the 
plea  of  res  adjtidicata.  Now,  at  the  date  of  that  decision 
the  land  had  not  been  sold.  It  could  not  then  be  foreseen 
what  it  would  sell  for,  or  whether  there  would  be  or  would 
not  be  any  balance,  after  paying  the  ten^  thousand  dollars 
given  to  Henry  C.  Dunn's  debts  and  his  wife,  Sal  lie  P.,  and 
Mrs.  McNeal,  to  go  to  the  residuary  legatees,  ^^^len  sold, 
it  brought  just  enough  to  pay  that  ten  thousand  dollars, 
without  interest,  leaving  nothing  to  go  to  the  residuary  leg- 
atees. Did  the  Court  mean  to  sav  that  the  four  residuarv 
legatees  should  each  pay  one  fourth  of  the  taxes  on  the  land, 
whether  they  should  receive  anything  from  it  or  not?  Had 
the  sale  left  a  balance  to  go  to  them,  clearly  these  t;ixes 
should  be  paid  out  of  that  balance,  because  the  said  ten 
thousand  was  payable  first,  Mrs.  McNeal's  legacy  of  seven 
hundred  and  thirty  five  dollars  next,  and  these  legacies 
ought  to  be  paid  net,  clear  of  abatement  for  taxes,  and  the 
four  children  get  only  the  balance,  they  being  legatees  of 
only  a  residuum.  That  is  what  the  Court  meant;  but  when 
there  is  no  residuum  to  go  to  them,  and  they  get  not  a  cent, 
where  is  the  reason  for  charging  the  taxes  to  them?  The 
fact  of  this  deficiency  was  not  before  the  Court,  because  non- 
existent when  it  rendered  that  decision.  The  Court  onlv 
meant  to  charge  the  residuary  legatees  with  taxes,  in  case 
they  received  anything  as  such  legatees.  If  we  charge  them, 
on  what  theory  shall  we  base  the  charge?  Shall  we  buj 
these  four  children  were  heirs,  and  liable  for  the  •  taxes? 
They,  as  heirs,  held  only  the  dry  legal  title,  without  substan- 
tial interest,  because  they  held  subject  to  the  power  of  sale 
to  answer  certain  purposes.  They  should  not  pay  simply  as 
heirs,  receiving  nothing  as  heirs.  The  taxes  could  create 
no  personal  obligation,  as  heirs,  upon  them.  Taxes  are  not 
a  debt,  or  in  the  nature  of  a  debt.  Board  of  Education  of 
Cabin  Creek  Dist.  v.  OM  Dominion  I.  M.  d  M.  Co.,  18  W.  Va. 
441.  When  Judge  Snyder  said  the  heirs,  who  were  the  re- 
siduary legatees  also,  were  liable  for  the  taxes,  he  said  so  be- 
cause at  that  date  they  had  an  apparent,  probable  interest; 
but  he  never  contemplated  or  intended  to  decide  the  liability 
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for  those  taxes,  as  between  Bailie  P.  Dunn  and  the  other  re- 
Biduary  legatees,  upon  the  basis  of  there  being  no  residuum 
for  distribution.  And  observe  that  Judge  Snyder  said  the 
executors  would  be  entitled  to  have  the  taxes  "credited  as 
against  the  residuary  legatees  for  whose  benefit  the  payment 
was  made."  The  very  word  "credited"  supposes  something 
^oing  from  the  executors  to  the  residuary  legatees.  A  sum 
can  not  be  credited  when  there  is  nothing  on  which  to  credit 
it.  And  it  is  to  be  credited  "against  the  residuary  legatees 
for  whose  benefit  the  payment  was  made."  For  whose  ben- 
efit was  it  made?  At  date  of  payment  it  was  apparently,  or 
might  be,  for  all  the  four  children,  tho^igh  first  and  fore- 
most for  Mrs.  Sallie  P.  Dunn's  benefit,  she  being  the  pre- 
ferred legatee;  but,  as  it  turned  out  when  the  sale  was  made, 
it  was  for  her  sole  benefit.  Now,  the  decision  says  it  must 
be  '^credited"  in  favor  of  the  executors  on  the  fund  in  their 
hands  arising  from  the  sale,  and,  as  there  is  no  fund  in  favor 
of  the  residuary  legatees,  it  follows  that  it  must  be  abated 
from  Sallie  P.  Dunn's  legacy.  So,  this  former  decisi(m, 
logically  applied  to  the  facts  as  they  now  exist,  is  stronger, 
as  a  matter  of  res  adjiidicatay  in  favor  of,  than  against,  the 
decree  complained  of.  Never  did  the  Court  think  of  saying 
in  the  former  decision  that  those  residuary  legatees  should 
be  bound  to  pay  those  taxes  as  a  matter  of  personal  obliga- 
tion. Yet  that  is  what  is  proposed  to  be  deduced  from  that 
decision.  The  simple  fact  that  the  balance  due  the  executors 
should  be  "credited"  upon  what  was  expected  to  come  to 
their  hands  for  distribution  among  the  residuary  legatees 
absolutely  repels  and  negatives  all  idea  that  the  legatees 
were  to  be  personally  bound,  or  pay  otherwise  than  by 
abatement  from  what  should  be  coming  to  them.  The  rec- 
ord, as  then  before  tlu*  ('ourt,  inspired  a  reasonable  expecta- 
tion that  there  would  be  a  residuum,  as  the  valuation  placed 
on  the  land  was  largely  in  excess  of  what  it  finally  realized. 
Is  it  because  of  their  character  as  residuary  legatees  that 
they  should  pay?  They  never  became  such.  They  received 
nothing  as  such.  Had  they  taken  anything  they  would  have 
taken  it  subject  to  the  burden.  It  is  not  possible  that  their 
mere  nomination  in  the  will  as  residuary  legatees  would  im- 
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pose  a  personal  responsibility.  No  more  would  it  do  so 
than  if  they  were  strangers  to  the  will.  Neither  Sallie  P. 
Dunn,  nor  any  one  else,  is 'liable  as  i^esiduary  legatee,  as  their 
is  no  residuum;  but  because  the  executors  are  entitled  to  a 
refundment  of  the  taxes,  there  being  no  other  assets  to  pay 
them,  and  they  haying  been  spent  for  this  land,  there  comes 
a  necessity  to  abate  them  from  her  legacy.  None  of  the  four 
have  any  relation  to  a  residuum,  there  being  none. 

It  can  not  be  thought  f  or!ta  moment  that  John  R.  Dunn  is 
to  be  charged  because  he  was  devisee  of  another  tract  of 
land  and  legatee  of  certain  personal  property,  because  that 
devise  and  that  legucy  are  specific  in  character.  A  spe- 
cific legacy  is  liable  to  ademption,  but  not  to  abate 
ment.  The  legacy  payable  to  Mrs.  Dunn  out  of  the  sale 
of  the  Kanawha  land  is  a  demonstrative  legacy,  and  sub- 
ject to  abatement;  and  surely  Mrs.  Dunn  can  not,  as  owner  of 
a  demonstrative  legacy,  call  on  John  R.  Dunn,  the  owner  of 
a  specific  legacy  and  devise,  to  relieve  her  legacy  from  abate- 
ment or  loss  from  these  taxes  and  commissions,  but  must 
suffer  the  abatement  alone.  John  R  Dunn  gets  his  specific 
legacy  and  devise  without  abatement,  whether  Mi*s.  Dunn 
gets  her  legacy  or  not.  Morriss  v.  Garland,  78  Va,  213; 
Bradford  v.  McConiJiay,  15  W.  Va.  766;  2  Lomax,  Ex*rs,  p. 
69,  c.  1,  §  3;  2  Redf.  Wills,  p.  456,  c.  13,  §  1,  subsecs.  1,  9. 
This  is  especially  so,  seeing  that  the  cause  of  abatement  is 
taxes  on  the  Kanawha  land  itself,  and  subse<|uent  to  testa- 
tor's death.  A  decree  against  those  legatees  can  not  be  war- 
ranted on  the  idea  that  the  executors  have  overpaid  beyond 
assets,  as  all  the  facts  to  justify  that  theory  are  not  present, 
and  especially  as  this  payment  waa  on  account  of  this  par- 
ticular land,  and  after  testator's  death.  An  executor  can 
not  recover  a  voluntary  payment  to  a  legatee  when  deficiency 
appeal's.  Davis  v.  Newman,  2  Rob.  (Va.)  664;  2  Lomax,  Ex'r» 
173;lRop.  Leg.  456. 

It  is  urged  in  argument  that  the  testator  intended  to  make 
his  children  equal ;  that  what  was  given  to  John  R  Dunn, 
and  the  ten  thousand  dollars  given  for  the  debts  of  Henry  C. 
Dunn  and  the  legacy  to  his  wife,  Sallie  P.,  were  at  the  death 
of  the  testator  equal,  but  that  John  R.  Dunn  occupied  hU 
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farm  from  the  testator's  death,  while  Sallie  P.  Dunn  did  not 
realize  her  legacy  for  nearly  seven  years,  when  the  sale  of 
the  Kanawha  land  was  made;  and  that  this  inequality  some- 
how calls  upon  John  K  Dunn  to- share  the  burden  of  the  bal- 
ance due  the  executors.  I  do  not  see  that  the  accidental 
<;ircumstance  of  delay  of  the  sale  should  produce  this  result, 
«ven  were  there  no  other  fa(*ts  here  to  come  in,  if  we  are  to 
consider  circumstances  of  equity.  But  Sallie  P.  Dunn  and 
husband  during  those  years  occupied  and  derived  support 
from  the  Kanawha  lands,  without  rent,  which  is  reported  by 
the  commissioner  to  be  worth  one  thousand  two  hundred 
dollars  per  annum — more  than  interest  on  her  legacy,  and 
more  than  interest  on  what  was  given  John  R.  Dunn,  and 
certainly  as  great  as  the  yearly  value  of  what  John  R.  re- 
reived.  And  John  R.  Dunn  is  not  responsible  for  delay  of 
sale.  That  was  a  matter  with  the  executors;  and  not  only 
John  R.  Dunn,  but  Sallie  P.  Dunn  and  her  husband,  objected  * 
to  a  proposed  sale  at  a  much  larger  sum  than  was  finally 
realized 

It  is  said  that  the  taxes  were  a  debt  made  for  the  benefit 
of  the  estate.  But  it  was  not,  but  simply  for  the  benefit  of 
the  owners  of  the  Kanawha  land,  turning  out  to  be  Sallie  P. 
Dunn  alone.  There  is  no  obligation  in  John  R.  Dunn  to 
contribute  to  it  as  a  debt  before  the  death  of  the  testator. 
And,  besides,  he  was  a  specific  devisee  and  legatee. 

It  is  said  that  the  delay  of  sale,  and  consequent  accrue- 
ment  of  taxes,  could  have  been  avoided  at  any  time  by  the 
turning  over  to  Sallie  P.  Dunn,  by  the  others  interested,  of 
the  Kanawha  land.  They  expected,  as  did  Sallie  P.  Dunn 
and  her  husband,  that  the  land  would  bring  more.  Is  it 
reasonable  or  just  to  visit  upon  them  a  penalty  for  not  giving 
np  a  fair  chance  of  realizing  something  from  this  land?  Is 
the  omission  to  do  so  at  all  pertinent?  If  we  compare  de- 
fault of  duty  between  the  children,  we  should  rather  expect 
Sallie  P.  Dunn  to  pay  the  taxes,  as  she  was  in  possession, 
receiving  large  rents  and  profits  from  houses  on  it  and  from 
support,  and  had  the  largest  interest  to  save  it,  as  legatee. 
The  tenant  is  liable  in  the  first  instance  for  taxes,  though 
the  landlord  is  ultimately,  and  the  tenant  may  deduct  them 
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out  of  rent  1  Tayl.  Landl.  &  Ten.  §§  341,  395 ;  Code,  c  30. 
ss.  9,  15.  But  she  paid  no  rent.  Why  is  it  inequitable  to 
charge  her  with  taxes?  So,  I  conclude  that  the  taxes,  and 
a  fortiori  the  commission  on  sale,  should  be  abated  from  the 
proceeds  of  sale  in  the  hands  of  the  executors,  as  the  court 
below  decreed,  and  that  John  R.  Dunn  and  Mrs.  Renick  and 
Mrs.  McNeal  can  not  be  madef  to  pay  any  part  thereof.  Cer- 
tainly the  commission  on  the  sale  should  be  deducted  from 
the  proceeds  of  the  land. 

Another  question  arisesi  in  this  case,  and  an  important  one, 
not  only  in  this  case,  but  in  general  practice*  I  can  but  re- 
gret that  we  have  not  any  argument  of  counsel  or  citation 
of  authority  on  this  important  point,  and  I  have  myself  been 
unable  to  find  pointed  authority  upon  it  The  appellees 
tendered  a  bill  of  review  to  reverse  the  decree  confirming  the 
sale,  and  to  set  aside  the  sale  and  it  was  dismissed  as  ten- 
dered too  late,  and  a  brief  of  counsel  for  appellees  asks  us 
to  reverse  the  action  of  the  court  in  dismissing  the  bill  of 
review.  The  decree  sought  to  be  reversed  by  the  bill  of  re- 
view was  actually  entered  June  30,  1890,  and  the  bill  of 
review  was  entered  July  1,  1893.  By  Code,  c.  133,  &  5,  a 
bill  of  review  must  be  filed  "within  three  years  next  after 
such  decree."  Shall  we,  in  the  computation  of  time,  ex- 
clude the  30th  day  of  June,  1890?  I  think  it  must  be  ex- 
cluded. Section  12,  chapter  13,  Code,  enacts,  as  a  general 
rule  in  the  construction  of  statutes,  that  "the  time  within 
which  an  act  is  to  be  done  shall  be  computed  by  excluding 
the  5i8t  day  and  including  the  resf  The  statute  limiting 
prosecutLons  of  misdemeanors  uses  the  same  words,  "next 
after,"  used  in  the  limitation  for  bills  of  review;  and  in 
State  V.  Beasley,  21  W.  Va.  777,  it  was  held  that  where  an 
offense  was  on  June  3, 1878,  and  the  indictment  June  3, 1879, 
the  day  of  the  commission  of  the  offense  must  be  counted 
out,  under  the  statute,  and  that  the  indictment  was  in  time* 
I  think  this  would  be  so  without  the  statute,  though  there 
has  been  much  controversy  on  this  apparently  simple  ques- 
tion. 1  Rob.  Prac.  422 ;  State  v.  Beasley,  21  W.  ^ Va.  780 ;  Aug. 
Lim.  §§  46,  50.    Thus  far  the  bill  of  review  is  not  barred. 

But  another  question  arises,  which  brief  of  counsel  raises 
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— the  important  one,  on  which  we  are  without  help  from  the 
briefs  filed  by  counsel.  While  the  decree  was  actually  en- 
tered June  30,  1890,  the  term  of  court  began  June  23d.  It 
is  contended  that  we  must  begin  to  compute  time  against 
the  bill  of  review  from  June  23,  1890.  This  is  practically 
an  important  question.  When  do  you  commence  to  com- 
pute time  against  a  bill  of  review,  or  wTit  of  error  or  appeal, 
or  petition  of  a  non-resident  for  rehearing,  and  in  other  in- 
stances that  may  occur  in  practice?  What  is  the  date  of 
rendition  of  a  decree  or  judgment,  the  first  day  of  the  term, 
or  the  date  of  actual  entry  of  record?  I  incline  to  think 
the  date  of  actual  entry  has  been  used  in  practice.  It  is 
strange  that  though  works  on  appeal  discuss  the  subject 
of  limitation  of  appeals,  and  limitations  generally,  they  do 
not  just  meet  this  point  I  have  found  nothing  exactly  upon 
it.  ^*The  term  of  a  court  is  in  legal  contemplation  as  one 
day,  and,  though  it  may  ^be  open  many  days,  all  its  acts  refer 
to  its  commencement,  with  the  particular  exception  in  which 
the  law  may  direct  certain  acts  to  be  done  on  certain  other 
days.  It  is  seldom  necessary  that  the  day  of  any  proceeding 
should  appear,  in  making  up  the  record,  distinct  from  that 
of  the  beginning  of  the  term,  though  a  minute  may  be  kept  o£ 
each  day's  doings.  Nor  is  it  necessary  that  there  should  be 
adjournments  from  day  to  day,  after  the  termj  is  oui-e  op^  ned 
b.v  the  judge;  nor,  if  there  should  be,  that  ihey. should  l;€ 
recorded,  in  order  to  preserve  the  authority  of  the  court  to 
perform  its  functions.  The  court  may  in  fact  not  adjourn 
during  the  whole  term,  .but  be  always  open,  though,  for  con- 
venience of  suitors,  an  hour  of  a  particulai*  day,  may  be 
given  for  their  attendance.  If  the  record  state  the  time 
of  doing  an  act,  as  the  statement  is  unnecessary,  so  it  is 
harmless  surplusage,  unless  the  day  be  beyond  the  period 
to  which  the  term  legally  extends."  So  said  the  Supreme 
Court  of  North  Carolina  in  State  v.  Martin,  2  Ired.  123.  I 
think  it  a  correct  statement  of  the  law,  as  the  common-law 
certainly  considers  a  term  of  court,  though  running  over 
divers  days,  one  day.    1  IiO«nax,  Dig.  287. 

Judge  Tucker  said  in  Dew  v.  Judges,  3  Hen.  &  M.  27 :    ^The 
term  ^session,'  when  applied  to  courts,  means  the  whole  term; 
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and  in  legal  constnirtion  the  whole  term  is  constnicMi  as  but 
one  day,  and  that  day  is  always  referred  to  the  first  day,  or 
commencement  of  the  term."  I  hardly  think  that  because 
our  statute  contemplates  adjournment  from  day  to  day,  and 
provides  that  each  day's  proceedings  shall  be  separately  re- 
corded and  signed  by  the  judge,  it  cuts  up  the  term  into 
separate  days,  and  individuates  each  day  from  another,  and 
changes  the  common-law  rule. 

By  reason  of  this  rule  that  the  whole  term  is  one  day,  the 
common  rule  was  that  a  judgment  rendered  on  any  day  has 
relation  to,  and  is  a  judgment  of,  its  first  day.  Tidd,  Prac, 
547;  1  Lomax,  Dig.  287;  1  Black,  Judgm.  §  441;  2  Freem. 
Judgm.  §  369 ;  Farley  v.  Lea,  32  Am.  Dec.  680.  This  doctrine 
or  rule  had  been  always  recognized  in  Virginia  before  we 
had  a  statute,  but  is  now  embodied  in  a  statute,  as  regards 
the  effect  of  the  judgment  as  a  lien.  Code,  c.  139,  s.  5 ;  Society 
v.  Stanard,  4  Munf.  539;  Cautts  y.^Walker,  2  Leigh  268;  Skip- 
with  V.  Cunningham,  8  Leigh  272;  Withers  v.  Carter,  4  Gratt 
41S  (Baldwin,  Judge). 

While  this  is  settled  as  to  judgments,  I  had  some  question 
as  to  the  interlocutory  acts  of  courts  generally,  though  they 
would  seem  to  fall  under  the  general  rule.  In  Foust  v.  Triee, 
8  Jones  (N.  C.)  490,  it  is  stated  that  all  acts  of  court,  by  rela- 
tion, stand  as  if  done  on  the  first  day,  and  it  was  held  that 
an  order  of  continuance  related  to  the  first  day.  A  plea  has 
been  held  to  be  a  plea  as  of  first  day.  Opinion  in  Pope  v. 
Brandon,  20  Am.  Dec.  49;  note  to  section  442  of  1  Black, 
Judgm.  But  this  was  a  final  decree,  and,  in  this  regard  is 
to  be  deemed  a  judgment.  But  this  fiction  of  relation  of 
judgments  to  the  first  day  of  a  term  is  not  without  exception. 
It  applies  to  cases  where  the  judgment  could  have  been 
rendered,  but  not  to  a  case  where  it  could  not  have  been 
rendered,  as  where  on  the  first  day  the  case  was  not  in  con- 
dition for  judgment.  Wynne  v.  Wynne,  1  Wils.  42;  Surann 
V.  Brooms,  3  Burrows  1596;  Coutts  v.  Walk^,  2  I^igh.  278; 
Withers  v.  Carter,  4  Gratt.  416,  418;  Brown  v.  Hume,  16  Gratt. 
465 ;  Yates  v.  Robertson^  80  Va,  475. 

Now,  this  case  was  not  in  a  condition  to  w-arrant  a  decree 
of  confirmation  of  sale  until  June  30th,  as  no  report  of  sale 
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was  filed  till  then,  so  far  as  the  record  shows,  and  there  eould 
not  be  such  a  decree  without  such  rei>ort.  Hence  we  can 
not  commence  to  compute  time  from  the  28d  of  June,  and 
in  no  view  was  the  bill  of  review  barred.  The  court  gave 
that  as  the  reason  for  dismissal,  but  the  action  of  a  court 
mav  be  stated  to  be  on  an  'insufficient  reason,  and  vet  be . 
right  for  a  different  reason.  The  reason  given  is  immaterial, 
and  the  question  in  the  appellate  court  is,  is  the  decision, 
for  any  reason,  correct?  Opinion  in  Henry  v.  Railroad  Co., 
40  W.  Va.  234  (21  S.  E.  Rep.  863) ;  Shrewsbury  v.  Miller.  10  W. 
Va.  115.  Then,  is  the  dismissal  of  the  bill  of  review,  for 
anv  reason,  correct?  It  is  not  based  on  newlv  discovered 
matter,  but  on  error  of  law  apparent  on  the  decree  of  con- 
firmation. In  the  first  place,  I  think  it  is  demurrable.  It 
does  not  recite,  or  even  refer  to  the  bill,  'the  basis  on  which 
the  superstructure  or  proceedings  stand,  and  does  not  tell 
the  court  what  proceedings  had  been  had  therein  save  that 
a  decree  had  been  pronounced  confirming  a  certain  sale, 
which  presupposes  a  prior  decree  or  decrees,  and  does  not 
comply  with  the  law  of  equity  pleadings  regulating  bills  of 
review.  Amiss  v.  McOinniSy  12  W.  Va.  371;  Story,  Eq.  PI. 
§§420,638. 

One  ground  for  relief  which  it  assigns  is  *that  an  attorney 
for  Sallie  P.  Dunn  and  her  husband,  in  the  case,  attended  the 
sale,  and  bid  in  the  property  for  her,  so  announcing,  and 
that 'this  had  the  effect  to  prevent  bidding,  and  that  a  reporf 
of  sale  to  her  was  filed,  and  delivered  to  the  judge  for  action, 
but  before  decree  it  was  modified  so  as  to  show  the  attorney 
as  the  purchaser,  and  w^as  so  confirmed.  This  is  said  to  be 
error  of  law^ — to  confirm  a  sale  to  an  attorney  of  the  parties. 
Without  inquiry  as  to  whether  this  fact  of  the  relation  of  the 
attorney  and  client  is  a  fact  so  appearing  on  the  face  of  the 
decree  as  to  warrant  a  bill  of  review,  I  will  say  that  it  is 
only  the  clients  of  the  attorney  who  have  cause  of  complaint 
What  matters  it  to  the  parties  filing  the  bill  of  review  that  the 
purchaser  was  an  attorney  of  hostile  parties?  It  is  only  be^ 
cause  of  the  fiduciary  relation  to  his  clients  that  the  attorney 
can  not  purchase.  The  act  is  only  voidable  on  the  objection 
of  his  clients.    Xetvcomh  v.  Brooks,  16  W.  Va,  32.    A  person 


862*  Dunn's  Exrs  v.  Renick. 

can  not  complain  of  an  error  by  bill  of  review,  unless  it  ag- 
grieves  him,  any  more  than  he  can  by  appeal  or  writ  of  error. 
Laidley  v.  Kline,  25  W.  Va,  211.  Mere  error,  not  aggrieving 
a  party,  will  not  reverse.  Fant  v.  Lamon,  27  W  Va,  229. 
And  the  act  being  only  voidable,  at  the  election  of  the  client 
it  would  not  be  ground  of  a  bill  of  review  or  error,  but  the 
subject  of  an  original  bill,  even  at  their  instance. 

Another  point  of  error  alleged  in  the  bill  of  review  is  that 
the  will  empowered  two  executors  to  sell,  whereas  one  only 
made  the  sale.  On  this  point  the  question  arose  in  my 
mind  as  to  what  parts  of  the  record  we  can  look  to  in  solving 
it.  If  we  can  look  only  to  the  decree  of  confirmation — ^the 
only  one  mentioned  in  the  bill  of  review — we  find  that  its 
language  negatives  the  allegation  of  the  bill  that  the  sale 
was  made  by  one  only  of  the  executors,  as  it  recites  that  the 
case  was  lieard  on  the  papers  before  read,  and  ^^the  report 
of  sale  made  by  the  plaintiffs,"  and  both  were  plaintiffs.  To 
sustain  this  allegation,  we  must  look  at  something  else.  Can 
we  look  at  the  report  of  sale,  and  other  decrees?  There  is 
confessedly  difficulty  and  confusion,  at  least,  in  practical  ap- 
plication of  the  rules  on  this  subject*  As  the  rule  is  stated 
in  Story,  Eq.  PI.  §  407,  to  sustain^  a  bill  of  review  for  error 
of  law  apparent  on  the  face  of  the  decree,  you  must  not 
find  it  by  looking  into  evidence,  but,  taking  the  facts  as 
stated  on  the  face  of  the  decree,  you  must  find  the  error 
there,  or  not  at  all;  that  is,  you  can  look. to  the  decree  only,, 
and  thus,  if  the  facts  are  not  set  out  in  it,  a  bill  of  review 
does  not  lie.  The  practice  in  England,  where  the  rule  orig- 
inated, was  to  set  out  the  facts  found  by  the  court  from  the 
pleadings  and  evidence.  As  thus  limited,  the  ground  for  a 
bill  of  review,  under  our  practice,  has  narrow  scope ;  for  our 
practice,  and  I  think  the  proper  one,  is  not  to  detail  the  fact9 
found  true  by  the  court  in  a  decree,  but  after  bringing  the 
cause  on  upon  the  various  pleadings,  exhibits,  depositions, 
etc.,  essential  to  a  full  presentation  of  the  facts,  to  simply 
decree  the  relief  given.  But  I  think  at  present  the  rule  is- 
broadened;  that  is,  the  scope  of  a  bill  of  review.  You  can  not 
look  to  depositions,  nor  can  you  correct  an  erroneous  finding 
or  decision  of  fact  on  the  evidence,  which  you  can  only  do 
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on  appeal ;  but  you  can  look  to  the  bill  and  other  pleadings^ 
and  to  all  decrees  and  orders.  I  repeat:  You  can  not  look 
to  evidence;  you  can  not  find  fault  with  the  decisions  of  facts 
by  the  court,  and  turn  to  the  depositions  or  other  evidence 
to  prove  it  wrong;  but  you  can  look  to  all  the  pleadings  on 
both  sides,  and  take  the  facts  in  them  admitted,  or  the  facts 
stated  in  the  decree  as  facts  found  by  the  court,  and  upon 
those  fapcts  show  that  the  decree  is  wrong  in  law.  You  can 
inspect  the  pleadings  and  their  exhibits,  consider  the  facts 
therein  admitted,  and  inspect  all  decrees,  orders,  or  pro- 
ceedings, and  take  the  facts  in  them  stated  by  the  court  as 
facts  found  by  it,  and  show  from  them  that  the  deree  is,  in 
law,  erroneous.  If  there  be  error  in  the  decree,  and  you  can 
show  it  by  the  record  thus  limited,  you  can  cure  it  by  bill 
of  review  in  the  same  court  which  pronounced  the  decree; 
otherwise,  you  must  seek  relief  from  that  error  by  appeal. 
Thompson  v.  Edwards^  3  W.  Va.  659 ;  Nichols  v.  Nichols'  Heirs, 
8  W.  Va.  174;  Rawlings  v.  Rawlings,  75  Va.  76,  88;  Thomson 
V.  Brooke,  76  Va.  160;  Hancock  v.  Hutcherson,  Id,  609;  Bart. 
Ch.  Prac.  3334;  Core  v.  Strickler,  24  W.  Va.  697. 

Under  these  principles  we  can  look  to  the  report  of  sale, 

1  think,  to  support  the  bill  of  review.  It  shows  that  only 
one  of  the  executors  was  present  at  the  sale,  but  the  other 
recognized  and  approved  the  sale  by  uniting  in  the  report 
Now,  it  may  be — likely  is — true  that  if  one  executor  had 
acted  throughout  alone  in  the  sale,  without  approval,  his  act 
would  be  void  as  an  act  under  the  will,  which  conferred  a 
mere  naked  power,  and  that  joint.  Johnston  v.  Thompson, 
5  Call.  248;  Deneale  v.  Morgan,  Id.  407;  1  Lomax,  Dig.  362; 

2  row.  Dev.  294;  Broicn  v.  Hohson,  13  Am.  Dec.  187;  Floyd 
T.  Johnson^  Id.  255.  It  can  hardly  be  that  a  sale  would  be 
set  aside  merely  because  both  were  not  at  the  auction;  so  he 
concurred  in  the  act  by  ratification.  And,  besides,  a  decree 
in  the  case  authorized  either  or  both  the  executors  to  make 
the  sale.  Even  if  that  decree  were  erroneous,  in  departing 
from  the  will  in  providing  f w  an  execution  of  the  power  by 
one,  it  would  be  good  until  reversed.  The  court  had  the 
will,  the  property,  and  all  the  parties  before  it,  for  construc- 
tion of  the  will,  for  its  execution,  and  the  administration  of 
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assets  under  it,  and  I  would  hesitate  long  to  say,  even  on 
appeal,  it  was  for  this  cause  erroneous.     But  there  it  stands, 
valid,  and  vindicates  the  sale  by  one  executor.    It  was  an 
appealable — indeed,  a  final — decree.     Core  v.  Strickler,  24 
W.  Va.  689.    Relief  against  any  error  in  it  was  barred  bj 
time  against  an  appeal  or  bill  of  review,  when  the  bill  of 
review  was  filed.    Therefore,  even  on  appeal  from  the  sub- 
sequent decree  of  confirmation,  no  error  in  the  former  decree 
could  be  corrected,  as  on  appeal  from  a  later  decree  there  is 
no  right  to  reverse  prior  decrees,  appealable,  rendered  more 
than  the  statutory  period  prior  to  the  taking  of  the  appeal 
Tiernan  v.  Minghini,  28  W.  Va.  314.    Therefore,  this  bill  of 
review  could  not  possibly  reach  the  decree  authorizing  a  sale 
by  one  of  the  executors,  and,  as  it  stood  firm,  even  a  sale  by 
one  would  be  good  and  irreversible    And,  as  just  occurs  to 
me,  that  decree  authorizing  both  or  either  to  sell  was  affirm- 
ed by  this  Court;  and  there  can  be  no  bill  of  review  for  error 
of  law  to  a  decree  of  this  Court,  or  a  decree  affirmed  by  it 
Henry  v.  Davis,  13  W.  Va  231.     Moreover,  the  court  is  the 
seller.     It  could  confirm  on  a  report  by  one,  even  if  it  had 
jointly,  and  only  jointly,  authorized  two  to  act.    The  com- 
missioner only  receives  bids,  in  place  of  the  court.    Such  a 
matter  is  'considered  only  on  confirmation.    Judge  Snyder 
said  a  court  could  ratify  a  sale  even  by  one  not  authorized 
to  make  it,  and  based  this  statement  on  Freem.  Jud.  Sales, 
§  42.     See  Core  v.  Strickler,  24  W.  Va  697 .     This  because 
the  court  is  the  seller.     He  said,  as  I  say  in  this  case,  it  is 
not  such  an  error  as  would  be  ground  of  reversal,  in  absence 
of  evidence  of  actual  prejudice  to  the  party  from  it.    I  can 
not  see  how  it  prejudices  the  party,  whether  one  or  both 
cried  the  property,  or  were  present  at  the  sale.    It  does  not 
appear  affirmatively  that  there  was  prejudice  to  the  parties 
complaining,  and  this  irregularity  is  no  ground  for  setting 
aside  the  sale.    Core  v.  StrickUrj  supra. 

For  these  reasons,  I  think  there  is  no  error  in  dismissing 
the  bill  of  review,  taking  that  bill  on  the  case  presented  by 
itself.  With  a  modification  in  a  matter  of  costs  charged  to 
Sallie  P.  Dunn,  the  decree  is  affirmed. 
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CHARLESTON. 

Houston  l\  McNeer.  §  soo^ 

40  aas 
Submitted  January  31,  1895.— Decided  April  3,  1895.  jw  668 

1.  Assignment  of  Bond— Without  Recoubsb— False  Repre- 

sentation. 

The  plaintiff  took  from  the  defendant  a  written  assignment 
without  recourse  of  a  bond  on  M.,  and  sued'  to  recover  his'  mon^y 
back  on  the  ground  of  fraudulent  representation.  To  avoid  such 
contract,  the  representation  must  be  of  a  material  fact,  and  be 
false  within  the  knowledge  of  defendant,  and  be  made  with  in- 
tent on  his  part  that  plaintiff  should  act  upon  It,  which  repre- 
sentation the  plaintiff,  in  ignorance  of  its  falsity,  relies  upon,  and 
is  thereby  misled  to  his  injury  and  damage. 

2.  Assignment  of    Bond— Without  Recourse— Parol    Evi- 

dence. 

Such  written  assignment  without  recourse  can  not  be  changed 
in  its  terms  by  parol  evidence. 

3.  Assignment  op  Bond — Without  Recourse. 

By  such  contract  the  assignee  takes  upon  himself  all  risks  of 
collecting  the  money,  provided  the  instrument  assigned  was  in 
fact  what  it  seemed  to  be  —a  genuine,  valid,  subsisting  debt. 

4-    Assumpsit— Express  Warranty. 

General  indebitatus  assumpsit  does  not  lie  for  the  breach  of  an 
express  contract  of  warranty. 

A.  F.  Mathews  and  John  Osborne  for  plaintiff  in  error, 
cited  25  W.  Va-  285, 286;  2  Rob.  Prac.  (New)  449, 450,  454,  460. 

John  W.  Harris  for  defendant  in  error,  cited  25  W.  Va. 
543;  19  W.  Va.  438;  Big.  on  Fraud  p.  466;  2  Rob.  Prac.  (New) 
274;  2  Pars.  Bills  &  Notes  21;  27  Gratt.  878. 

Jos.  D.  LooAN  for  defendant  in  error,  cited  Greenl.  Ev. 
(14tli  Ed.)  §  275  et  seq.;  30  Gratt.  272;  16  W.  Va.  651;  6  Gratt. 
633-34;  13  Gratt  705;  27  Gratt.  878;  2  Hen.  &  Mun.  189;  6 
Leigh  230;  1  Pars.  Conts.  263;  3  Min.  Inst.  406;  1  Rob. 
Prac.  477;  9  Leigh  473;  5  B.  Mon.  402;  31  W.  Va-  428. 

Holt,  President: 

This  was  an  action  of  indehitatua  aaaumpait  in  the  Circuit 
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€ourt  of  Monroe  county,  tried  on  plea  of  non  assumprit; 
verdict  for  defendant;  verdict  set  aside;  again  tried,  and 
verdict  for  defendant,  which  the  court  refused  to  set  aside, 
but  gave  judgment,  to  which  this  writ  of  error  was  allowed 
the  plaintiff. 

The  declaration  contains  the  common  counts,  including 
the  count  for  money  had  and  received,  concluding  with  a 
special  count  in  indebitatus  assumpsit ^    as  follows:     "And 

for  that  the  said  defendant  on  the day  of ,  1886, 

assigned  to  the  said  plaintiff,  for  valuable  consideration, 
to  wit,  four  hundred  and  fifteen  dollars,  then  and  there  paid 
to  the  said  defendant  by  the  said  plaintiff,  a  certain  note  for 
the  sum  of  four  hundred  and  ninetv  nine  dollars  and  forty 
five  cents,  executed  to  the  said  defendant  by  one  R.  T.  McNeer 
on  the  7th  day  of  January,  1886,  and  due  and  payable  on 
demand ;  and  the  plaintiff  avers  that  at  and  before  the  said 
assignment  the  said  defendant  told  the  plaintiff,  and  repre- 
sented to  him,  that  he,  the  said  defendant,  was  not  indebted 
to  the  said'R.  T.  McNeer  in  any  way;  that  there  were  no  off- 
sets to  the  said  note;  that  the  said  note  was  then  immedi- 
ately collectible,  and  that  no  objection  could  be  made  by 
the  said  R.  T.  McNeer  to  its  immediate  payment;  that  in 
consideration  of  said  representation  the  plaintiff  took  the 
said  note  without  recourse.  And  the  plaintiff  further  avei*9 
that  the  said  statements  and  representations  were  untrue, 
and  well  known  so  to  be  bv  the  defendant;  that  the  de- 
fendant  was  at  the  date  of  the  said  assignment,  and  after- 
wards, indebted  to  the  said  R.  T.  McNeer  to  an  amount 
greater  than  that  of  the  said  note,  so  that  the  said  R.  T.  Mc- 
Neer refused  to  pay  the  said  note  on  account  of  the  said  in- 
debtedness, when  thereunto  afterwards  requested  by  the 
said  plaintiff,  and  that  it  would  have  been  a  vain  thing  for 
the  said  plaintiff  to  have  sued  the  said  R.  T.  McNeer.  And 
tlie  plaintiff  avers  rhat,  by  reason  of  the  said  false  state- 
ments and  representations^  the  said  plaintff  suffered  loss 
to  the  amount  of  the  said  sum  of  money  paid  to  the  said  de- 
fendant ;  and  the  said  defendant  became  liable  to  pay  to  the 
plaintiff  the  said  sum,  with  'the  interest  due  thereon.  And 
the  said  defendant,  afterwards,  in  consideration  of  the  prem- 
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1868,  respectively  promised  to  pay  the  plaintiff  the  said 
«nim8  respectively  upon  demand." 

The  bond  assigned  by  defendant,  'McNeer,  to  plaintiff, 
Houston,  with  the  assignment  thereof,  without  recourse,  is 
BB  follows:  "On  demand,  for  value  received,  I  promise  to 
pay  A.  A.  McNeer  the  just  and  full  sum  of  four  hundred  and 

ninetv  nine  dollars  and  fortv  five  cents.     Witness  mv  hand 

•  •  • 

and  seal  this  seventh  dav  ojf  Januarv,  1886. 

"R.  T.  McNEER     (Seal.) 

'* Assigned  without  recourse. 

"A.  A.  McNEER, 
"A.  C.  HOrSTON." 

The  only  witnesses  examined  were  plaintiff  and  defendant 
on  their  own  behalf.  Plaintiff's  evidence  tends  to  prove 
that  the  debtor,  R.  T.  McNeer,  was  insolvent.  He  bought  the 
note  for  the  purpose  of  letting  R.  W.  Bobbitt  have  it,  who  was 
indebted  to  R.  T.  McNeer,  but  such  object  was  not  made 
known  to  defendant.  Plaintiff  agreed  to  take  the  note  if 
no  objection  of  any  sort  could  be  made  to  its  immediate  pay- 
ment and  defendant  told  him  that  no  objection  at  all  could 
be  made  to  its  immediate  payment,  that  R.  T.  McNeta*  owed 
him  (defendant)  still  more  besides  the  amount  of  that  note. 
Thereupon  plaintiff  took  it  without  recourse  with  that  under- 
standing, and  let  Bobbitt  have  it  in  the  same  way.  Bobbitt 
offered  the  note  in  part  payment  to  R.  T.  McNeer  in  his 
settlement  with  him,  but  R.  T.  McNeer  refused  to  take  it. 
Plaintiff  then  took  it  back  from  Bobbitt,  and  wrote  to  de- 
fendant, A.  A.  McNeer,  about  the  matter,  who  came  to  see 
plaintiff  about  it.  Plaintiff  told  him  that  he  took  it  with 
the  understanding  that  no  objection  could  be  made  to  its 
immediate  payment;  that  if  he  had  known  about  the  Calder 
land  matter,  he  would  not  have  taken  it;  and  that  defendant 
must  take  it  back,  which  he  refused  to  do. 

The  Calder  land  matter  seems  to  have  been  a  debt  due  to  a 
commissioner  who  had  sold  the  Calder  land  under  a  decree 
of  court,  which,  as  appears  from  argument  of  counsel,  had 
been  bought  by  R.  T.  McNeer  at  such  sale;  and  the  sale,  by 
agreement  of  the  commissioner  and  all  interested,  had  been 
tnmed  over  to  defendant,  A.  A.  McNeer,  and  one  John  H. 
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Shrader^  who,  with  the  consent  of  the  commissioner,  assum- 
ed the  payment  of  the  purchase  money,  relieving  R.  T.  Mc- 
Neer from  the  payment  thereof. 

Defendant's  evidence  tended  to  prove  that  plaintiff  agreed 
to  take  an  assignment  of  the  note  without  recourse,  at  a  dis- 
count of  ninety  dollars;  that  he  did  not  know  what  plain tift 
wanted  with  it;  did  not  tell  plaintiff  that  no  objection  could 
be  urged  to  its  immediate  payment;  that  plaintiff  did  not 
ask  anything  of  the  kind;  that  he  did  not  owe  R.  T.  MoXeer 
anything  at  the  time  of  the  assignment,  but  R  T.  McNeer 
owed  him  more  than  six  hundred  dollars  over  and  above  the 
note  at  the  time  he  assigned  it  to  plaintiff;  and  that  the  ("al- 
der land  matter  was  paid,  or  about  paid,  when  he  assigned 
the  note.    R.  T.  McNeer  was  not  sued  on  the  note. 

Plaintiff  asked  the  court  to  give  the  following  instruc- 
tions, Nos.  1  and  2,  to  the  jury.  The  court  refused  and  plain- 
tiff excepted.  No.  1 :  "If  the  jury  believe  from  the  evidence 
that  the  defendant,  A.  A.  McNeer,  represented  to  the  plain- 
tiff, as  an  inducement  to  the  contract  of  assignment,  that  he 
(the  defendant)  was  not  indebted  to  R.  T.  McNeer,  while  at 
the  same  time  he  was  so  indebted — then  the  jury  must  find 
for  the  plaintiff."  No.  2:  "If  the  jury  believe  from  the  evi- 
dence that,  as  an  inducement  to  the  contract  of  assignment, 
the  defendant  told  the  plaintiff  that  there  could  be  no  objec- 
tion on  the  part  of  R.  T.  McNeer  to  the  immediate  payment 
of  the  note  assigned,  while  at  the  same  time  there  were  un- 
settled transactions  between  the  defendant  and  R.  T.  McNeer 
which  would  prevent  the  immediate  payment  of  said  note 
by  said  R  T.  McNeer,  then  the  jury  must  find  for  the  plain* 
tiff." 

On  motion  of  defendant,  and  against  plaintiff's  objection, 
the  court  gave  the  jury  the  three  following  instructions,  and 
plaintiff  excepted:  Instruction  A:  "The  court  instructs 
the  jury  that  if  they  believe  from  the  -evidence  that,  in  the 
spring  of  1886,  plaintiff  and  defendant  entered  upon  a  nego- 
tiation for  the  sale  and  assignment  of  the  bond  from  R.  T. 
McNeer  to  A.  A.  McNeer,  offered  in  evidence  in  this  cause, 
and  that  the  result  of  said  negotiation  was  the  written 
agreement  upon  the  back  of  said  bond,  signed  by  the  plain- 
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tiflF  and  defendant,  tlien  the  legal  effect  of  said  written  agi'ee- 
ment  is  that  if  said  "bond  was  due  and  unpaid  at  the  time  of 
said  agreement,  the  plaintiff,  Houston,  took  upon  himself 
the  risk  of  collecting  said  bond,  and  the  terms  of  said  writ- 
ten agreement  can  not  be  changed  or  altered  by  parol  evi- 
dence." Instruction  B:  "The  court  instructs  the  jury  thtat 
if  a  bond  is  assigned  without  recourse,  it  exempts  the  as- 
signor from  all  liability  by  reason  of  the  insolvency  of  the 
maker  of  the  bond."  Instruction  C:  "The  court  instructs 
the  jury  that  if  a  party  takes  a  bond  by  assignment  to  him 
without  recourse,  and  the  amount  of  money  called  for  by  the 
bond  is  due  at  the  time  of  the  assignment,  he  is  not  en- 
titled to  recourse  said  bond  because  of  any  failure  or  ina- 
bility on  his  part  to  make  the  money  called  for  by  the  bond." 
The  action  was  not  a  special  assumpsit  on  the  representa- 
tion treated  as  an  express  collateral  contract  of  warranty, 
in  which  the  fraud  and  deceit  would  have  been  immaterial ; 
such  contract  of  warranty  is  not  made  the  ground  of  plain- 
tiff's claim  of  the  right  of  recovery;  but  it  is  an  action  of 
general  indebitatus  assumpsit,  with  a  special  statement  in  the 
last  count  of  a  legal  liability  growing  out  of  and  resting  upon 
a  representation,  false  within  defendant's  knowledge,  made 
by  him  to  plaintiff,  that  he  (defendant)  was  not  in  any  way 
indebted  to  R.  T.  McNeer,  the  maker  of  the  note  assigned; 
that  there  w-as  no  set-off  to  it;  and  that  no  objection  could  be 
made  to  its  immediate  payment — upon  which  plaintiff  re- 
lied, and  by  which  he  was  misled,  to  his  injury  and  to  his 
damage;  and  in  no  case  in  which  general  assumpsit  is 
brought,  though  there  may  have  been  a  special  agreement, 
does  the  plaintiff  legally  ground  his  claim  at  all  upon  the 
special  agreement  or  promise  (or  warranty)  nor  derive  any 
right  from  it,  nor  make  it  any  part  of  his  case.  He  proceeds 
exclusively  upon  the  implied  legal  engagement  or  obligation. 
5?ee  Cutter  v.  Powell,  2  Smith  Lead.  Cas.  (8th  Ed.)  pt.  1,  p.  4S. 
Whenever,  therefore,  the  plaintiff  brings  general  assumpsit, 
ln»  grounds  his  claim,  not  on  the  special  contract  (see  Kohin- 
sou  v.  Welttf,  this  term,  K)  W.  Va..385  (22  S.  E.  Rep.  73)  but 
upon  an  existing  precedent  debt  or  liability;  and  this  suit, 
therefore,  can  not  be  treated  as  a  suit  for  the  breach  of  the 
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contract  of  warranty  if  the  representation  be  so  regarded, 
but  upon  the  proof  of  the  tort  which  creates  the  legal  liabil- 
i(y.  Huffman  v.  Hughlett,  11  Lee  549;  Keener,  Quasi-Cont. 
207.  See  CatU  v.  Phalen,  2  How.  876.  It  may  be  that  the 
plaintiff  would  have  had  the  right  to  treat  the  contract  of  as- 
ftignmeni  as  rescinded  on  account  of  its  fraudulent  procuri- 
moit,  and  recover  back  his  money  in  general  assumpsit,  on 
tlic  count  for  money  had  and  received,  without  proof  of  thf* 
mmter  or  guilty  knowledge  on  the  part  of  the  defendant; 
but  that  question  does  not  arise  in  this  case.  See  1  Bigelow, 
Frauds  520,  413. 

To  avoid  a  contract  (m  the  ground  of  misrepresentation. 
(1)  the  representation  must  be  false',  (2)  known  to  be  so  by 
the  person  who  makes  it;  (3)  ignorance  of  its  falsity  on  the 
part  of  the  one  to  whom  made;  (4)  with  the  intent  on  the 
part  of  the  maker  that  it  shall  be  acted  on;  (5)  and  the  one 
to  whom  made  must  act  upon  it  to  his  injury.  Ree  1  Bige- 
low, Frauds,  p.  466;  Watnsley  v.  Currence,  25  W.  Va.  543; 
Crisln)  V.  Cain.  19  W.  Va.  438;  Bish.  Cont.  §  650.  The  repn- 
sf  ntaticn  must  be  as  to  a  material  fact,  false  to  the  knowl- 
'?dge  of  Ibe  maker,  not  known  to  be  false  by  the  plaintiff, 
who,  relying  upon  it,  has  been  misled  to  his  damage. 

Neither  of  the  instructions  asked  for  by  plaintiff  is  based 
upon  such  a  supposed  state  of  facts  as  would  vitiate  the  con- 
tract of  assignment,  and  thereby  entitle  plaintiff  to  recover 
back  the  purchase  money;  and  both  were  therefore  properly 
refused;  nor  is  such  a  state  of  facts  shown  by  the  evidence, 
certainly  not  by  such  a  clear  and  decided  preponderance 
against  tne  finding  of  the  jury  as  would  justify  the  court  in 
setting  aside  their  verdict. 

Plaintiff  took  the  risk  of  insolvency.  It  is  not  pretended 
that  the  note  is  not  genuine  or  had  been  in  fact  paid;  only 
That  the  maker  of  the  note  claimed  to  have  some  set-off  or 
counter-claim  as  the  ground  of  his  refusal  to  pay  the  as- 
signee. But  how  are  we  to  know  that  there  was  any  such 
effectual  counter-claim?  Defendant,  in  his  evidence,  says 
there  was  none.  There  is  no  proof  clearly  showing  the  ex- 
istence of  any  valid  set-off  against  the  note  assigned.  It 
is  true  there  is  some  evidence  about  a  land  debt  due  from 
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A.  A.  MeNeer  and  John  H.  Shnider  to  a  commissioner  of  the 
court  for  what  is  called  the  "Calder  Land;''  but  the  evidence 
about  it  is  indefinite  and  obscure.  There  is  certainly  noth- 
ing to  show  it  to  be  a  legal  off-set.  From  what  does  ap- 
pear the  conjecture  would  rather  be  that  it  was  not;  and  be- 
sides, defendant  says  that  it  had  been  settled.  The  plain 
and  reliable  test  was  a  suit  at  law  against  the  debtor,  which 
the  plaintiff  declined  and  refused  to  bring.  See  1  Tuck. 
Comni.  pp.  337,  338.  It  is  said  that  would  have  caused  de- 
lay, and  have  rendered  it  useless  for  the  purpose  for  which 
it  was  bought,  viz,:  to  let  Bobbitt  have  it  to  pay  his  debt 
with.  But  no  such  purpose  was  made  known  to  the  de- 
fendant, nor  does  any  testimony,  written  or  verbal,  show 
that  particular  use  of  it  to  have. been  one  of  the  terms  or 
conditions  of  the  assignment. 

The  question  remains,  was  there  any  error  to  the  preju- 
dice of  the  plaintiff  in  the  instructions  given  at  the  instance 
of  the  defendant?  These  three  instructions  construe  the 
written  contract  of  assignment,  and  give  to  the  jury  instruc- 
tions as  to  its  legal  effect.  Is  not  that  a  matter  of  law,  and 
as  such  clearlj'  within  the  province  of  the  court?  Goddard 
V.  Foster,  17  Wall.  142;  2  Pars.  Cont.  p.  610.  Do  they  pro- 
pound the  law  of  the  case  correctly?  Taking  them  as  a 
whole,  the  court  says  to  the  jury,  in  substance,  as  follows: 
This  is  a  restrictive  assignment;  one  without  recourse;  an 
agi'eement  in  writing;  and  therefore  the  terms  thereof  can 
not  be  changed  by  parol  evidence.  Martin  v.  Cole  (1881)  104 
1'.  S.  30,  39.  It  exempts  the  assignor  from  all  liability  by 
reason  of  the  insolvency  of  the  maker;  and  if  the  bond  is 
genuine,  and  the  amount  of  money  it  calls  for  was  owing 
and  unpaid  at  the  time  of  the  assignment,  then  the  assignee 
is  not  entitled  to  recourse  the  bond  by  reason  of  any  failure 
or  inability  on  his  part  to  make  the  money;  that  is,  the  as- 
signee thereby  took  upon  himself  all  risk  of  collecting  the 
money,  provided  it  was  in^fact  what  it  seemed  to  be — a  gen- 
uine, valid,  subsisting  debt  These  instructions  state  the 
law  correctly  as  applicable  to  the  facts  which  the  evidence 
tended  to  prove. 

The  plaintiff  complains  in  his  argument  that  the  effect 
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of  the  instructions  given,  with  the  refusal  to  give  those  asked 
for  by  him,  was  to  lead  the  jury  away  from  the  only  ques- 
tion in  the  case.  It  may  have  had  in  some  degree  that  eftect; 
but  if  so,  it  could  only  be  by  regarding  it  as  a  special  dssump- 
sit  on  the  representation  treated  as  a  warranty ;  and  it  was 
not  the  fault  of  the  defendant  or  of  the  court.  If  it  was  the 
fault  of  any  one,  it  was  that  of  the  plaintiff,  who  insisted  on 
having  the  court  give  to  the  jury  as  the  law  of  the  case,  in 
his  view,  what  he  was  not  entitled  to  have  given  in  anv 
view,  because  the  facts  assumed  in  his  instructions  did  not 
make  voidable  the  contract  of  assignment,  and  give  him  the 
right  to  rescind  and  recover  back  the  money  paid.  He  did 
not  ask  the  court  to  amend  his  instructions,  or  to  instruct 
generally  on  the  subject,  but  elected  to  stand  or  fall  by  his 
legal  propositions  as  he  had  framed  them.  Is  this,  the  de- 
fendant's second  verdict,  to  be  set  aside  for  no  fault  of  hi& 
or  fault  of  the  court? 

Inasmuch  as  the  plaintiff  failed  to  show  by  a  suit  that 
there  was  any  legal  set-off  or  counter-claim  against  the  note, 
failed  to  show  that  fact  in  any  way,  and  the  burden  of  prov- 
ing that  fact  being  upon  him,  I  do  not  see  how  the  Circuit 
Court  could  have  avoided  giving  judgment  against  him  had 
the  defendant  demurred  to  the  evidence. 

Finally,  I  see  no  plain  ease  of  miscarriage  of  justice  on 
any  ground.  For  the  reasons  given,  the  judgment  must  be 
afiQrmed. 


CHARLESTON. 
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1   S  F'  Submitted  January  19.  1895.— Decided  April  3,  1895. 

1.    Pleading— Special  Plea— Uncertainty. 

In  an  action  of  trespass  on  the  case  brought  for  the  recovery  of 
damages  for  mining  and  removing  coal,  the  defendants  tendered 
a  special  plea,  which  averred  ''that  more  than  three  years  before 
the  commencement  of  the  suit,  they  entered  into  and  were  in 
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peaceable  possession  of  the  close  and  land  In  the  plaintiff's  decla- 
ration and  amended  declaration,  and  each  count  thereof,  men- 
tioned and  described,  claiming  title  under  a  lease  of  the  same  for 
the  purpose  of  digging  and  operating  for  coal  and  oil  and  other 
minerals,  and  that  they  continuously  remained  in  such  possession 
for  the  space  of  more  than  three  years  next  before  the  commence- 
ment of  this  action,  and  have  dug  and  bo  red,  and  in  good  faith  ex- 
pended money  in  such  digging,  boring,  and  operating,  and  this 
they  are  ready  to  verify."  On  objection,  this  plea  is  bad  for  want 
of  certainty,  and  for  this  reason  that  it  does  not  state  under  whom 
the  lease  mentioned  Is  claimed. 

•2.    Evidenck—Tr  I  AT.— Reversal. 

Whether  plaintiff  shall  be  allowed  to  give  further  evidence 
after  defendant's  evidence  is  closed  is  within  the  discretion  of  the 
trial  court;  and  its  exercise  will  rarely,  if  ever,  be  the  ground  of 
reversal  by  an  appellate  court.  Clearly,  he  is  entitled  to  give  evi- 
dence to  rebut  that  of  the  defendant. 

5.    Instructions— Peed— KvTDFNOR. 

It  is  error  for  a  court  to  instruct  a  Jury  as  to  the  effect  of  a 
d£ed  which  is  not  in  evidence  before  them. 

Okey  Johnson  and  A.  D.  Davidson  for  plaintiff  in  er- 
ror, cited  Code,  p.  1045;  3  W.  Va.  335;  33  W.  Va.  447;  36  W. 
Va.  454;  1  Greenl.  Ev.  (Uth  Ed.)  §  513;  7  Am.  &  Eng.  Ency. 
Law  77;  21  W.  Va.  16;  14  Pet.  19;  6  Pet.  498;  21  W. 
Va-  741;  11  W.  Va.  75;  1  Wash.  88;  11  Gratt.  405;  11  W.  Va. 
704;  101  U.  S.  797;  1  Black-  (U.  S.)  204;  60  Am.  Dec.  219;  50 
Am.  Dec.  545 ;  69  Am.  Dec.  408 ;  70  Am.  Dec.  57 ;  85  Am.  Dea 
78;  12  Am.  Dec.  656;  36  Am.  Dec.  448;  37  Am.  Dec.  384;  81 
Tex.  258;  22  How.  18;  61  Vt.  298;  4  L.  R.  A.  425;  88  Mo.  418; 
49  K.  J.  L.  289;  12  Vt  150;  58  Vt  642;  48  Vt  211;  124  Mass. 
270;  73  N.  Y.  205;  7  S.  E.  Rep.  473;  154  U.  S.  163;  85  Me.  210; 
16  W.  Va.  282;  24  W.  Va.  606;  1  Bart  Law  Pr.  182;  3  W. 
Va.  195. 

J.  S.  Clark  and  A.  W.  I^eynoivds  for  defendants  in  error, 
cited  1  Wait  Act  &  Def.  114,  715,  131;  23  Vt.  231;  12  Peck. 
572;  48  N.  Y.  636;  6  Pa.  St  41;  10  Ala.  548:  38  N.  Y.  71;  36 
How.  306;  26  W.  Va.  469;  19  W.  Va.  483;  20  W.  Va.  480; 
3  Call  289;  25  Atl.  Rep.  648;  17  Atl.  Rep.  84;  6  Cranch  237; 
S  Am.  Reports  104;  24  Atl.  Rep.  18;  33  W.  Va.  449;  36  W.  Va. 
454;  8  W.  Va.  135,  156;  1  Dev.  &  Batt  40;  16  W.  Va.  282;  24 
W.  Va.  606;  53  Pa.  284;  6  Wait  Act.  &  Def.  64,  65;  3  Black. 
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Com.  210;  3  W.  Va.  195;  25  W.  Va.  205;  22  Pa.  378;  66  Pa. 
210. 

English,  Judge: 

This  was  an  action  of  trespass  on  the  case  brought  by 
George  W.  Perdue  against  John  Freeman  and  Jenkin  Jones, 
late  partners  under  the  firm  name  and  stjle  of  the  Caswell 
Creek  Coal  &  Coke  Company,  in  the  Circuit  Court  of  Mercer 
county,  to  recover  damages  for  coal  mined  and  removed  by 
said  defendants  from  a  certain  tract  of  land  containing  nine- 
teen and  thirty  nine  one  hundredths  acres  situated  in  said 
county. 

The  defendants  demurred  to  the  declaration  and  each 
count,  which  demurrer  was  overruled  as  to  the  first  and 
second  counts,  and  sustained  as  to  the  third  count,  and  the 
case  was  remanded  to  rules  to  file  an  amended  declaration; 
but  as  the  action  of  the  court  on  the  demurrer  is  not.  relied 
on  as  error  either*  in  the  assignment  of  errors  or  in  the  argu- 
ment, and  we  see  no  objection  to  the  declaration,  it  is  pre- 
sumed to  have  been  waived. 

On  the  18th  day  of  March,  1891,  the  defendants  tendered  a 
special  plea  in  writing.  No.  2  (a  plea  of  license)  to  the  filing 
of  which  the  plaintiff,  by  his  attorney,  objected,  but  the 
court  overruled  said  objection,  and  allowed  said  plea  to  be 
filed,  to  which  plea  the  plaintiff  replied  generally.  Defend- 
ants also  tendered  a  special  plea,  No.  3,  denying  the  title  of 
the  plaintiff  to  the  land  in  the  declaration  mentioned,  which 
plea  was  objected  to,  and  the  objection  was  sustained,  ai^d 
the  defendants  excepted.  The  defendants  then  tendered 
another  special  plea.  No.  6,  denying  that  the  plaintiff  was 
seised  and  possessed  of  the  close  in  the  dechiration  men- 
tioned at  the  time  of  the  commission  of  the  alleged  trespass, 
to  which  plea  the  plaintiff  also  objected.  The  objection  was 
sustained  and  the  defendants  excepted.  The  defendants 
then  tendered  a  special  plea.  No.  4,  which  was  a  plea  of 
Uberum  tenemcntufn,  which  was  filed,  and  issue  was  joined 
thereon;  another  special  plea.  No.  5,  which  was  a  general  plea 
of  liberum  tetiementuiny  alleging  title  in  the  "Bluestone  Coal 
Company,"  in  the  close  mentioned  in  the  declaration  and 
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each  count  thereof,  and  that  the  defendants  are  the  lessees 
thereof,  which  was  also  objected  to,  the  objection  overruled 
andthesamepenuittedtobefiled^the  plaintiff  replied  general- 
ly andissue  was  joined  thereon.  The  defendants  then  tendered 
another  plea  in  writing,  marked  No.  6,  setting  up  three  years 
as  a  bar  under  the  statute  to  the  plaintiff's  right  of  action, 
which  plea  was  objected  to.  The  objection  was  overruled 
and  issue  was  joined  thereon.  The  defendants  then  offered 
another  special  plea,  No.  7,  which  is  a  plea  of  the  statute 
of  limitations  of  three  years,  to  which  plea  the  plaintiff 
objected.  The  courts  sustained  said  objection,  and  the  de- 
fendants excepted,  and  the  plaintiff  replied  specially  to  the 
plea  of  liberum  taietnentum. 

On  the  6th  day  of  January,  1892,  an  order  of  survey  was 
directed.  On  the  22d  day  of  December,  1892,  the  death  of 
John 'Freeman  was  suggested,  and  the  case  was  directed  to 
proceed  against  Jenkin  Jones,  surviving  partner  of  John 
Freeman  and  Jenkin  Jones,  partners,  trading  as  the  Caswell 
Creek  CoaJ  &  Coke  Company,  and  the  case  was  submitted 
to  a  jury,  which  after  several  adjournments,  found  a  verdict 
for  the  defendants,  and  thereupon  the  plaintiff  moved  to 
set  aside  the  verdict,  and  grant  him  a  new  trial,  because 
said  verdict  was  contrary  to  the  law  and  the  evidence, 
which  motion  was  overruled,  and  the  plaintiff  excepted. 
Said  plaintiff  also  moved  in  arrest  of  judgment,  which  mo* 
tion  was  overruled,  and  the  plaintiff  excepted,  and  judgment 
was  rendered  for  the  defendants,  and  the  plaintiff  obtained 
this  writ  of  error. 

The  first  error  assigned  and  relied  on  by  the  plaintiff  in 
error,  i&as  to  the  action  of  the  court  in  allowing,  against  the 
objection  of  the  plaintiff,  pleas  Nos.  2,  4,  5  and  G,  to  be  filed* 
lu  argument,  however,  counsel  for  the  plaintiff  in  error  do 
not  insist  on  their  objection  to  the  action  of  the  court  in  over- 
ruling their  objection  to  any  of  the  pleas  tendered  by  the 
defendants,  with  the  exception  of  plea  No.  G,  which  plea  is 
in  these  words:  "And  the  defendants,  for  further  plea  in 
this  behalf,  say  that  the  plaintiff* his  action  against  them 
ought  not  to  have  and  maintain,  because  they  say  that  more 
than  three  years  before  the  commencement  of  this  suit  they 
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entered  and  were  in  pejieeable  i)osseasion  of  the  close  and 
land  in  the  plaintiff's  declaration  and  amended  declaration, 
and  each  count  thereof,  mentioned  and  described,  claiminj; 
title  under  a  lipase  of  the  same  for  the  purpose  of  dig^ni: 
and  operating  for  coal  and  oil  and  other  minerals,  and  that 
they  have  continuously  remained  in  such  possession  for 
the  space  of  more  than  three  years  next  before  the  commence 
ment  of  this  action,  and  have  dug  and  bored  for  and  in  good 
faith  expended  money  in  such  digging,  boring  and  operating 
an^  this  they  are  ready  to  verifj." 

Now,  while  it  is  true  that  this  plea  is  substantially  in  the 
language  of  the  statute  under  which  the  defendants  are  seek- 
ing to  shield  themselves,  the  question  is  whether  it  is  suffi- 
cient to  give  the  plaintiff  notice  of  the  true  character  of  their 
defense.  To  merely  say  that  the  defendants  are  in  posses- 
sion under  a  lease  gives  the  i>laintiff  no  information  as  to 
the  party  under  whom  they  claim  as  landlord,  so  that,  if  the 
plaintiff  should  wish  to  reply  specially  to  said  plea,  he  is 
precluded  from  so  doing  by  reason  of  the  fact  that  tlie  lease 
Is  not  sufficiently  described  in  the  plea  to  enable  hiro  to  de- 
termine whether  it  constitutes  a  valid  defense  or  not,  or 
wiielher  it  should  be  met  by  a  general  or  special  replication. 
And  Steph.  PL  p.  355,  §  188,  under  the  heading  "The  Plead- 
ings !Must  Show  Authority,''  states  the  rule  thus:  "In  gen- 
eral, when  a  party  has  occasion  to  justify  under  a  writ,  war- 
rant, precept,  or  any  other  authority  whatever,  he  must  set 
it  forth  particularly  in  his  pleading."  Co.  Litt.  283,  says: 
**Kegularly,  whensoever  a  man  doth  anything  by  force  of  a 
warrant  or  authority,  he  must  plead  it."  And  on  page  342 
the  same  author  says:  "When  in  pleading,  any  right  or 
authority  is  set  up  in  respect  of  property,  personal  or  real, 
some  titlf.  to  that  property  must,  of  course,  be  alleged  in  the 
j»arry  or  in  some  other  person  from  w^hom  he  derives  his  au- 
thority." And  the  same  author,  on  page  347,  §  176,  says: 
"With  respect  to  particular  estates,  the  general  rule  is  that 
tlie  commencement  of  particular  estates  must  be  shown.  If, 
therefore,  a  party  sets  up  in  his  ow^n  favor  an  estate  tail  an 
estate  for  life,  a  term  of  years,  or  a  tenancy  at  will,  he  must 
show  the  derivation  of  that  title  from  its  commencement — 
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that  is,  from  the  last  seisin  in  fee  simple;  and,  il  deiived  by 
nUenation  or  conveyance,  the  substance  and  olfect  of  such 
convf^yance  should  be  precisely  set  forth."  Ajrain,  we  find 
the  law  stated  in  6  Rob.  Prac.  p.  669.  In  speakiu}^  of  a  case 
in  2  Salk.  642,  the  author  says:  "The  case,  however,  in 
SaUeld.  settled  that  it  was  suificient  for  a  man  to  justify 
upon  liis  possession  against  a  wrongdoer;  but  ii:  docs  not  go 
to  the  length  of  showing  that  such  a  justification  is  good  as 
against  a  person  who  has  the  title  to  the  land,  and  who 
makes  an  entry  in  pursuance  of  that  title.  When  the  justi- 
fication is  under  the  right  of  another  person,  there  shoula 
be  an  allegation  of  authority  from  the  principal  under  whose 
right  the  act  complained  of  was  committed.  Thus,  if  the  de- 
fendant justifies  breaking  a  close,  on  the  ground  that  it  is 
the  freehold  of  another,  he  is  bound  to  state  tljat  he  did  so 
-enter  by  the  command  and  as  the  servant  of  the  owner  of 
the  close,  and  so  it  is  in  similar  cases,  for  non  constat  that 
the  party  entitled  would  have  ever  insisted  on  his  right,  and 
there  can  be  no  reason,  if  he  thinks  proper  to  waive  it,  why 
a  stranger  should  justify  himself  in  standing  in  his  place.'' 

That  this  plea  is  defective  for  lack  of  certainty  is  manifest 
for  the  following  reason:  Suppose  the  plaintiff  desired  to 
reply  specially  thereto^  tlie  plea  in  its  present  form  does  not 
afford  him  an  opportunity  of  thereby  controverting  the  valid- 
ity of  the  title  of  defendants'  lessor,  for  the  reason  that  it 
is  not  named.  The  plea  merely  says  that  they  were  in  pos- 
session, claiming  title  under  a  lease  of  the  same  for  the  pur- 
pose of  digging  and  operating  for  coal  and  oil  and  other  min- 
ersii^  The  lease  mentioned  may  have  been  valid  and  for- 
mal in  every  respect,  and  may  have  been  executed  by  one 
having  an  imimpeachable  title  to  the  land,  and  may  have 
conferred  ample  authority  upon  the  defendants  to  enter  up- 
on the  land,  and  mine  and  remove  the  coal,  or  it  may  have 
emanated  from  a  stranger,  and  not  been  worth  the  paper 
upon  which  it  was  written;  but  this  plea  affords  the  plain- 
tiff no  light  or  information  as  to  its  character  in  that  regard, 
and  it  can  not  be  presumed  that  the  legislature  ever  intend- 
ed that  a  man  with  a  lease  in  his  pocket  from'  some  stranger 
should  o|)en  a  s<^am  of  coal  on  the  mountain  side,  and,  after 
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three  years'  i)os8ession,  be  allowed  to  plead  the  facts  in  bar 
of  a  recovery  for  such  trespass.  Such  a  construction  would 
be  dangerous,  indeed,  to  property  owners  in  this  state,  who 
are  absent  from  the  state,  or  for  any  cause  fail  to  keep  an 
eye  upon  their  coal  lands;  and  for  these  reasons  w^e  think 
the  court  erred  in;  overruling  the  objection  to  said  plea,  and 
permitting  the  same  to  be  filed. 

The  third  and  fourth  assignments  of  error  relied  upon  by 
the  plaintiff  in  error  are  as  follows:  ^^Third,  The  court 
erred  in  excluding  from  the  jury  the  record  in  the  case  of 
Straley  &  Johnston  v.  Perdue^  because  the  parties  were  in 
privity,  and  Straley  &  Johnston  had  conveyed  by  deed  of 
general  waiTanty  the  Perdue  tract  to  Bartholomew,  trustee, 
only  a  few  days  before  they  accepted  the  deed  from  Perdue, 
and  filed  the  bill  to  pei-f  ect  the  title  in  their  vendee.  Fourth, 
The  court  erred  in  refusing  to  permit  A.  C.  Davidson,  a  wit- 
ness introduced  for  plaintiff,  to  prove  that  the  suit  of  Straley 
&  Johnston  was  prosecuted  for  the  benefit  and  at  the  in- 
stance  of  their  vendees.  This  evidence  was  clearly  proper, 
and  could  better  be  introduced  in  rebuttal  than  in  chief,  be- 
cause the  defense  claimed  that  the  land  was  included  in  the 
Bell  deed,  which  was  derived  by  plaintiff;  and  the  record  was 
relied  on  to  rebut  that  claim."  These  assignments  of  error 
may  be  considered  together,  and,  in  order  that  the  question 
presented  by  these  two  assignments  may  be  better  under- 
stood, it  is  necessary  to  state  briefly  the  circumstances  con- 
iiected  with  this  case,  which  gave  rise  to  the  effort  on  the 
part  of  the  plaintiff  in  error  to  introduce  the  record  in  the 
case  of  Straley  &  Johnston  v.  Perdue  as  evidence  therein,  and 
to  show  by  the  witness  A.  C.  Davidson  that  said  suit  of 
Straley  d  Johnston  v.  Perdue  was  prosei'uted  at  the  instance 
and  for  the  benefit  of  their  vendees. 

In  the  month  of  November,  1885,  said  Straley  &  Johnston 
brought  suit  in  equity  in, the  Circuit  Court  of  Mercer  county 
against  said  George  W.  Perdue,  in  which  they  claimed  to 
have  purchased  from,  said  Perdue  all  of  the  coal  underlying 
his  home  tract  of  laud  which  had  been  conveyed  to  him  by 
one  Henry  Bell,  with  the  exception  of  the  coal  underlying 
twentv  ^ye  acres  thereof,  which  was  to  be  laid  off  so  as  to 
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include  his  house  and  buildings  and  two  springs,  which  tract 
they  alleged  was  afterwards  surveyed  for  the  purposes  of 
making  conveyances,  and  by  mistake  the  nineteen  acres  in 
controversy  was  omitted  from  the  description  furnished  by 
the  surveyor.  It  was  claimed  that  the  title  bond  called  for 
all  of  the  coal  under  the  land  conveyed  to  said  Perdue  except 
said  twenty  five  acres.  The  facts  alleged  in  the  bill  were 
put  in  issue  by  answer  and  proofs  taken,  and  the  Circuit 
Court  proceeded  to  specifically  enforce  said  contract,  and 
directed  that  said  strip  of  coal  land  of  nineteen  and  thirty 
nine  one  hundredths  acres  be  paid  for  at  the  contract  price, 
and  that  said  G.  W.  Perdue  should  execute  and  file  among 
the  papers  a  deed,  in  which  his  wife  should  unite  con- 
veying said  ninet'HHi  and  thirty  nine  one-hundredths 
acres  of  land  to  said  Straley  &  Johnston.  From  this 
decree  an  appeal  was  taken  to  this  Court,  and  the  same  was 
reversed  and  the  plaintilf's  bill  was  dismissed.  See  83  W. 
Va.  375  (10  R  E.  Rep.  780). 

The  plaintiff  in  this  action  was  seeking  to  introduce  as 
evidence  the  record  of  the  chancery  suit  in  the  c^se  of 
Straley  &  Johnston  v.  Perdue  and  the  mandate  of  this  Court, 
w^ith  a  view  of  showing  that  the  question  as  to  the 
ownership  of  said  nineteen  and  thirty  nine  one-hun- 
dredths acres  was  res  adjudicatay  by  the  ruling  of 
this  Court  in  ^said  chancery  suit.  The  record  in  the 
case  of  Straley  d  Johnston  v.  Perdue,  was  excluded  from 
the  jury  by  the  court,  on  the  ground  that  the  defendants  in 
this  case  were  not  parties  thereto.  The  plaintiff  then  sought 
to  prove  by  a  witness,  A.  C.  Davidson  that  the  said  suit  of 
Straley  d  Johnston  v.  Perdue  was  prosecuted  at  the  instance 
and  for  the  benefit  of  their  vendees.  This  witness  was  of- 
fered after  thedefendantshad  rested  their  case,  and  it  appears 
that  the  plaintiff  re-offered  as  evidene  the  record  in  the  case 
of  Straley  d  Johnston  v.  Perdue,  together  with  the  mandate 
of  this  Court  in  said  cause,  and,  in  connection 
therewith  offered  to  prove  by  said  witness  A.  C. 
Davidson,  that  said  suit  of  Straley  d  Johnston  v.  Per- 
due   was    instituted    and    prosecuted    at    the    instance 
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and  with  the  approval  of  the  Bluestone  Coal  Com- 
pany, and  for  its  benefit;  and  the  Court,  on  its  own  mocion, 
declared  that  it  was  not  its  purpose  to  open  this  case  after 
the  long  time  engaged  in  it  for  the  admission  of  evidence 
in  chief,  the  plaintiff  having  the  day  before  yesterday  rested 
from  his  case,  and  declared  himself  through  in  chief;  and, 
to  the  end  that  the  case  might  be  concluded  in  a  reasonable 
time,  the  court  declined  to  permit  said  evidence  to  be  in- 
troduced and  the  plaintiff  excepted. 

The  object  of  this  testimony  was  to  show  that  said  Straley 
&  Johnston  were  in  privity  with  the  defendants,  and  the 
first  question  we  shall  consider  is  whether  the  court  acted 
properly  in  excluding  the  testimony  of  said  witness  on  the 
ground  that  it  came  too  late.     Upon  this  question,  Thomp- 
son on  Trials  (volume  1,  p.  310,  §  384)  says:    "So  it  is  within 
the  discretion  of  the  trial  court,  both  in  civil  and  criminal 
trials,  to  re-open  the  case  at  the  request  of  a  party  for  the 
purpose  of  allowing  him  to  introduce  additional  evidence. 
The  court  may  allow  a  party  to  introduce  further  evidence 
after  the  testimonv  has  closed  on  both  sides,  after  a  demur- 
rer  to  the  evidence  has  been  made,  after  the  argument  has 
commenced,  and  even  after  the  argument  has  closed.    The 
court  may  allow  the  prosecution  in  a  criminal  trial  to  re- 
open its  case  and  introduce  further  evidence  in  chief  even 
after  the  examination  of  witnesses  for  the  defense  has  com- 
menced, and  after  the  state  has  closed,  and  the  defendant 
has  announced  that  he  will  introduce  no  evidence,  though 
it  has  been  elsewhere  said  that  this  discretion  should  be 
exercised  with  the  utmost  caution.    This  discretion  will  not 
be  exercised  where  it  would  work  a  fraud  on  the  opposite 
party,  or  where  the  withholding  of  the  evidence  was  a  man- 
ifest trick;  and,  if  the  introduction  of  the  additional  evidence 
takes  the  adverse  party  by  surpinse,  he  should  be  allowed 
time  and  oppoi'tunity,  if  desired,  to  meet  it  with  further  evi- 
dence on  his  side.    It  is  scarcelv  necessarv  to  add  that  it  is 
not  an  abuse  of  discr(»tion  for  the  trial  court  to  refuse  to 
open  a  case  to  admit  further  defenses  after  the  trial  where 
the  defendant,  knowing  of  the  existence  of  the  defenses,  neg- 
lected to  assert  them  in  his  pleading  in  the  first  instance, 
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and  gives  no  satisfactory  reason  for  the  neglect.  But  where 
the  plaintiff  has  inadvertently  omitted  to  introduce  a  for- 
mal, though  necessary  document,  until  after  the  close  of  his- 
evidence,  it  will  be  an  abuse  of  discretion,  for  which  the 
judgment  will  be  reversed,  to  refuse  his  application  to  be 
allowed  to  introduce  it  then."  See  Meackam  v.  Moore,  59 
Miss.  561.  Xow,  if  the  testimony  of  A.  C.  Davidson  was  a 
matter  for  rebuttal,  it  should  have  been  allowed  to  go  to  the 
jury.  By  reference  to  the  record  (page  98)  it  will  be  seen 
that  the  record  of  this  chancery  suit  of  l!^tralcy  d  Johnston 
v.  Perdue  and  the  mandate  of  this  Court  were  offered  in  evi- 
dence ;  and  on  page  134  of  the  record  the  court  said,  "It  may 
go  in."  On  page  135  the  whole  record  in  the  case  of  Straley^ 
d  Johnston  v.  Perdue  was  offered  in  evidence,  and  was  object- 
ed to,  and  the  court's  opinon  was  reserved;  and  on  page  18G 
of  the  record,  at  the  close  of  the  plaintiff's  testimony  in 
Chief,  the  plaintiff  offered  separately  and  collectively  so 
much  of  the  printed  record  as  had  theretofore  been  offered 
in  manuscript,  in  so  far  as  it  was  contained  in  the  printed 
record.  It  was  objected  to  by  the  defendants,  and  the  ob- 
jection sustained.  The  defendants  then  introduced  their  tes- 
timony, during  the  introduction  of  which  they  offered  in  evi- 
dence documents  and  testimony  tending  to  show  that  Straley 
&  Johnston  had  conveyed  the  coal  underlying  the  land  in 
controversy  to  Bartholomew,  trustee,  before  the  suit  of 
Straley  &  Johnston  was  brought  against  said  Perdue;  and, 
at  the  close  of  the  testimony,  the  defendants,  by  their  coun- 
sel, renewed  their  motion  to  strike  out  the  record  of  the 
chancery  suit  of  Straley  d  Johnston  v.  Perdue;  but,  before 
the  court  passed  upon  the  motion,  plaintiff,  by  counsel,  gave 
notice  that  he  desired  to  introduce  further  evidence  to  show 
the  privity  of  the  Bluestone  Coal  Company  and  the  defend- 
ant Jones,  surviving  partner,  eic,  with  the  plaintiffs  in  said 
chancery  suit  of  Straley  d  Johnston  v.  Perdue,  and  to  show 
that  said  chancery  suit  was  prosecuted  at  the  instance  and 
with  the  approval  and  for  the  benefit  of  the  Bluestone  Coal 
Company  and  its  lessees.  Freeman  and  Jones,  partners,  un- 
der the  name  of  the  Caswell  Creek  Coal  &  Coke  Company. 
Thereupon  the  court  declared  that  it  had  given  plaintiff 
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five  davs  in  which  to  make  out  his  case,  and  it  was  not  the 
purpose  of  the  court  to  open  the  case  for  further  evidence 
in  chief,  and  sustained  said  motion,  and  excluded  said  record 
of  said  chancery  suit,  and  every  part  thereof,  for  the  reason 
that  the  proceedings  in  said  suit  were  re«  \nt^  alios  acta  and 
that  the  defendants  in  this  suit  could  not  be  prejudiced  there- 
by. The  defendants  then  rested  their  case  and  the  plaintiff, 
by  his  counsel,  at  once  re-offered  the  record  in  the  case  of 
Straley  d  Johnston  v.  Perdue,  together  with  the  mandate  of 
this  Court,  and,  in  connection  therewith,  offered  to  prove  by 
the  witness  A.  C.  Davidnon  that  the  said  suit  of  Straleif  cf 
Johnston  v.  Perdue  was  insttuted  and  prosecuted  at  the  in- 
stance and  with  the  approval  of  the  Bluestone  Coal  Coni- 
l)any,  and  for  its  benc^fit;  and  the  court  refused  to  allow^  said 
testimony  to  be  given  to  the  jury,  and  the  plaintiff  by  counsel 
excepted. 

Now,  while  it  is  true  that  in  the  trial  of  a  case  at  law  muen 
is  left  to  the  discretion  of  the  trial  judge  as  to  the  order  and 
time  that  testimony  is  to  be  adduced,  yet,  in  exercising  this 
discretion,  it  must  be  a  sound  legal  discretion,  and  must  be 
so  exercised,  if  possible,  as  not  to  do  injustice  to  either  party. 
Wlien  we  consider  that  the  record  discloses  the  fact  that 
this  chancery  record  was  at  first  allowed  to  go  in,  and  then 
the  printed  record  w\is  offered,  and  Was  excluded,  just  as  the 
plaintiff  waB  resting  his  case,  and,  when  the  defendants  rest- 
ed their  case,  they  moved  the  court  to  strike  out  the  record  of 
the  chancery  suit,  for*  the  reasons  above  stated,  a  question  of 
surprise  to  the  plaintiff  is  suggested.  Now,  while  I  can  not 
regard  the  testimony  which  the  plaintiff  then  offered  to  in- 
troduce by  the  witness  A.  C.  Davidson  as  strictly  in  rebuttal, 
or  that  said  testimony  would  have  been  unnecessary  to  es- 
tablish the  plaintiff's  case  but  for  the  documents  and  testi- 
mony introduced  by  the  defendants,  and  by  the  exclusion  of 
said  chancery  record  at  the  first  moment,  upon  the  gi*ounds 
stated  by  the  court,  yet  the  object  of  the  plaintiff  in  intro- 
ducing the  witness  A.  C.  Davidson,  as  was  stated  at  the  time, 
was  to  prove  that  the  said  chancery  suit  of  Straley  d  Johnston 
V.  Perdue  was  instituted  at  the  instance  and  for  the  benefit 
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of  the  Bluestone  Coal  Company,  the  lessors  of  the  Caswell 
Oeek  Coal  Company.  Now,  the  record  shows  that,  after  the 
plaintiflP  had  rested,  the  defendant  proceeded  to  oflfer  testi- 
mony tending  to  show  that  Straley  &  Johnston  had  convey- 
ed the  land  in  controversy  to  Bartholomew,  trustee,  before 
said  chancery  suit  of  Straley  d  Johnston  v.  Perdue  was  in- 
stituted, and  that,  therefore,  the  defendants  had  no  interest 
in  said  chancerv  suit,  and  were  not  bound  bv  its  decree.  The 
decree  of  this  Court,  however,  held  that  the  deed  from  Per- 
■due  to  Straley '&  Johnston  did  not  include  said  nineteen  and 
thirty  nine  one-hundredths  acres,  and,  as  a  consequence,  the  » 
4eeds  to  Straley  &  Johnston  to  Bartholomew,  trustee,  etc., 
to  the  Bluestone  Toal  Company,  did  not  convey  to  the»m 
said  ninete(»n  and  thirtv  nine  one-hundredths  acres. 
This  ruling,  however,  would  not  be  binding  upon  the 
defendants  unless  they  or  their  lessors  were  privies 
to  the  suit;  and  while  the  evidence  of  the  witness  A.  C.  Da- 
Tidson  might  be  regarded  as  in  rebuttal  to  the  testimony 
of  the  defendants,  which  tended  to  show  that  the  defend- 
ants had  no  interest  in  said  chancery  suit,  and  were  not 
bound  bv  the  determination  thereof,  yet  it  is  evidence  that 
might  have  and  perhaps  ought  to  have  been  offered  in  chief 
by  the  plaintiff  at  the  time  said  chancery  record  and  man- 
date were  offered.  Upon  this  question  of  discretion  by  the 
court  in  controlling  the  order  in  which  evidence  shall  be 
admitted,  this  Court  has  held  that  "whether  a  party  shall  in- 
troduce further  evidence  after  that  of  the  adverse  party  has 
been  heard  is  a  matter  within  the  discretion  of  the  court, 
and  its  exercise  will  rarely,  if  ever,  be  the  cause  of  reversal 
in  appellate  court.  Clearly,  he  is  entitled  to  introduce  evi- 
dence to  rebut  that  of  the  other  party."  See  Johnson  v. 
Burns,  39  W.  Va.  659  (20  S.  E.  Rep.  68G);  Clarke  v.  Railroad 
Co.,  39  W.  Va.  734  (20  S.  E.  Rep.  696) ;  Botryer  v.  Knapp,  15 
W.  Va.  278;  Brooks  v.  Wilcox,  11  Gratt.  411.  I  am  inclined 
to  think  that  under  the  circumstances,  the  exercise  of  a 
sound  discretion  would  have  allowed  the  testimony  of  Da- 
vidson to  have  gone  to  the  jury,  even  though  it  should  have 
been  given  in  chief;  but  as  the  case  is  to  be  remanded  on 
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other  grounds,  and  upon  a  new  trial  a  different  course  raav 
be  adopted,  it  is  unnecessary  to  now  determine  the  question. 
As  to  the  question  raised  by  the  fifth  assignment  of  error 
as  to  the  propriety  of  instruction  No.  2  given  at  the  instance  of 
defendant,  in  which  the  court  instructed  the  jury  that  "the 
deed  from  George  W.  Perdue  to  H.  W.  Straley  and  David  E. 
Johnston,  dated  the  5th  day  of  February,  1884,  and  which 
is  in  evidence  in  this  case,  conveyed  to  said  Straley  &  John- 
ston all  the  coal  and  minerals  in  and  under  the  whole  of  the 
tract  of  land  which  was  conveyed  to  said  George  W.  Perdue 
by  Henry  Bell  by  deed,  which  is  in  evidence  in  tliis  case,  ex- 
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cept  the  twenty  five  acres  reservation  contained  in  the  title 
bond  of  the  said  Perdue  to  said  Straley  &  Johnston,  which 
is  in  evidence  in  this  case,  and  in  the  deed  dated  the  5th  day 
of  February,  1884,  from  said  Perdue  to  said  Stral(\v  &  John- 
ston; and  the  jury  can  not  find  for  the  plaintiff  any  damages 
on  account  of  the  entering,  mining  and  carrying  aw^ay  the 
coal,  or  any  part  thereof,  from  said  nineteen  and 
thirty  nine  one-hundredths  acres  of  land  in  con- 
troversy in  this  case" — which  instruction  appears  to 
have  been  given  after  all  the  evidence  w^as  before 
the  jury,  and  directs  the  jury  to  pass  on  the  effect  of  the  deed, 
claiming  that  the  same  was  in  evidence  before  the  jury  when 
in  fact  it  was  not  ;  the  only  place  in  which  a  certified  copy  of 
said  deed  is  found  being  in  said  chancery  record,  which  was 
excluded  from  the  jury.  This  instruction  we  regard  as  erro- 
neous, and  it  had  a  direct  tendency  to  prejudice  the  plaintiff. 
For  these  reasons,  the  judgment  must  be  reversed,  and 
the  cause  remanded,  with  costs  to  the  plaintiff  in  error. 
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CHARLESTON. 


KOBINSON  V.  WkLTY. 

Submitted  June  7,  1894— Decided  April  3,  1895. 

1.  Assumpsit— Special    Count  —  Assignee    of    Fraudulent 

moktgaoe. 

A  party  buys  and  takes  a  conveyance  of  certain  real  estate 
from  a  second  party,  who  is  insolvent.  The  real  estate  is  sub- 
ject to  three  mortgages  and  a  judgment  lien.  The  flrdt  party, 
for  the  purpose  of  making  a  proper  application  of  the  purchase 
money  ana  in  order  to  control  and  thereby  clear  oft  the  charges 
and  liens,  having  made  known  to  a  third  party, 'one  of  the  mort- 
g^agees,  his  object,  takes  from  him  a  separate  written  assign- 
ment of  one  of  the  mortgages  and  the  negotiable  note  payable 
to  his  order,  not  yet  due,  thereby  secured,  which  was  not  en- 
dorsed; and  the  first  party  was  ignorant  of  the  facts,  but  was 
induced  by  the  false  and  fraudulent  representations  of  the  third 
party,  the  mortgagee,  who  knew  that  the  mortgage  was  fraudu- 
lent and  voidable,  to  believe,  and  did  believe)  that  the  mortgage 
of  two  thousand  dollars  was  a  valid  and  subsisting  charge  to  the 
extent  of  one  thousand,  two  hundred  and  three  dollars  and  eighty 
two  cents,  which  sum  he  paid  the  mortgagee  for  the  assignment, 
;when  in  fact,  and  to  the  knowledge  of  the  third. party,  the  mort- 
gage was  wholly  without  consideration,  and  had  been  given  and 
taken  with  the  intent  to  hinder,  delay  and  defraud  the  credi- 
tors of  the  mortgagor,  and  was  so  held  in  a  suit  .to  foreclose,  of 
which  the  assignor  had  notice,  and  was  therefore  wholly  worth- 
less to  the  assignee.  Ifeld, such  assignee  is  entitled  to  recover 
back  the  sum  with  Its  interest,  paid  for  the  assignment.  Such 
recovery  may  be  had  on  a  special  count  in  general  indelntaius 
assumpsit  setting  forth  specially  the  facts  creating  the  liability, 
and  averred  as  the  consideration  of  the  promise. 

2.  Assumpsit— Money  Had  and  Received. 

It  may  also  be. recovered  back  on  the  common  count  in  gen- 
eral indebitatiM  assumpsit  for  money  had  and  received,  accom- 
panied with  a  sufficient  bill  of  particulars. 

3.  Assumpsit— floaa  Fid**.  Assignee— Fraudulent  Mortgage. 

In  such  case  it  is  not  a  good  defense  for  the  assignor  to  aver 
and  prove  that  if  the  assignee,  the  plaintiff  in  the  suit  to  fore- 
close, had  set  up,  by  way  of  confession  and  avoidance,  the  fact 
that  he  was  a  btma  fide  assignee  for  value,  without  notice  of 
the  fraud  rendering  void  the  mortgage  as  against  the  creditors 
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of  the  mortgagor.  It  would  have  been  held  good  In  his  hands  and 
allowed.    See  Holmes  v.  Gardner  33  N.  E.  Rep.  644  (50  Ohio  St 

167). 

4.    Assumpsit— Express  Warranty. 

General  indebitatus  assumpsit  does  not  lie  for  the  breach  of 
an  express  contract  of  warrant5^ 

Henry  M.  Russell  for  plaintiff  in  error,  cited  1  Chitt  PL 
107;  Cooley  on  Torts,  91  to  95,  497  to  501;  15  Gratt.  572;  1 
Benj.  Sales,  §  694;  33  K  E.  Rep.  644;  14  O.  St.  406;  35  W.  Va. 
155;  35  W.  Va,  15;  33  W.  Va.  553;  2  Black  Jiidg.  §§  600,  509, 
572,  573  and  574,  570;  IS  S.  E.  Rep.  569;  16  W.  Va.  245;  5  Aui. 
&  Eng.  End.  Law  344 ;  34  K.  Y.  275,  279. 

J.  D.  Elson  and  Geo.  E  I^oyd  for  defendant  in  error, 
cited  21 W.  Va.  709;  38  W.  Va.  645;  Code,  c.  34,  s.  5;  34  W.  Va. 
279;  4  Hill  119;  1  Sandf.  78;  1  Greenl.  §§  523-538;  2  Leigh.  2!)3; 
Gilm.  235;  2  Rand.  313;  13  Ohio  St.  136;  9  Gratt.  323;  32  W. 
Va.  21;  43  Vt.  98;  42  Iowa  18;  15  W.  Va.  702;  Kerr  on  Fraud 
(Bump's  Ed.)  p.  104;  9  S.  E.  Rep.  930;  Kerr  384;  7  W.  Va. 
390;  17  W.  Va.  717;  Story  Eq.  §  191;  17  W.  Va.  769;  Kerr  385; 
2  Greenl.  Ev.  §  120;  1  Chitty  PI.  100-107;  2  Id.  6889;  4  Mass. 
488;  37  W.  Va.  797.  . 

IIolt,  President  : 

This  is  an  action  of  assumpsit  brought  by  the  assignee  of  a 
mortgage,  to  recover  back  from  the  assignor  the  purchase- 
money,  the  mortgage  having  proved  to  be  invalid.  Upon 
trial  in  the  Circuit  Court  of  Ohio  county  there  was  a  verdict 
and  judgment  for  plaintiff,  Robinson,  the  assignee,  and  this 
writ  of  error  was  granted  defendant,  Peter  Welty. 

The  grounds  of  error  relied  on  in  this  Court  are  as  follows: 
^'First.  Because  the  court  below  overruled  the  demurrer  to 
the  special  count  in  the  declaration.  Fifth.  Because  the 
court  erred  in  permitting  the  record  mentioned  in  the  special 
count  to  go  in  evidence.  Siwth.  Because  the  court  refused 
to  sustain  defendant's  motion  to  exclude  plaintiff's  evidence 
after  hehad  rested  his  case.  Seventh.  It  was  error  for  the  court 
to  pve  the  five  instrnctons  given  for  plaintiff.  Eighth,  The 
court  should  have  granted  plaintiff's  motion  to  set  aside  the 
verdict  and  grant'  a  new  trial." 
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I  here  give  in  full  the  special  count  and  instructions  given. 
The  demurrer,  which  involves  the  merits,  can  not  be  fairly 
considered  vv^ithout  setting  out  the  count  in  full ;  and  besides, 
leaving  out  all  the  chai'ges  of  fraud  and  falsehood 
it  gives  a  fairly  good,  connected  statement  of  the  facts  which 
the  evidence  proves,  and  tends  to  prove,  as  it  is  viewed  on 
motion  to  set  aside  the  verdict. 

Declaration :  "In  the  Circuit  Court  of  Ohio  county.  Wil- 
liam H.  Robinson  vs.  Peter  Welty.  In  assumpsit.  July  Rules, 
1889.  William  H.  Robinson  complains  of  Peter  Welty,  who 
has  been  summoned  of  a  plea  of  trespass  in  the  case  upon 
promises,  for  this.  That  heretofore,  to  wit,  on  the  27th  day 
of  October,  1885,  he  (the  said  plaintiff)  purchased  of  one 
John  J.  McDermott  certain  real  estate  situated  in  Bellajre, 
Belmont  county,  in  the  state  of  Ohio,  for  which  he  agreed  to 
pay  the  sum  of  two  thousand  seven  hundred  dollars.  At 
the  time  of  the  said  purchase,  the  said  defendant  held  and 
owned  two  mortgages  on  said  real  estate,  duly  recorded  in 
the  office  of  the  recorder  of  the  said  county  of  Belmont — one 
dated  on  the  28th'  day  of  January,  187J),  and  given  to  secure 
to  Peter  Welty,  the  said  defendant,  the  payment  of  a  prom- 
issory note,  dated  January  25, 1879,  by  which  the  said  McDer- 
mott promised  to  pay  to  the  defendant,  two  years  after  the 
date  thereof,  six  hundred  and  seventy  seven  and  thirty  five 
hundredths  dollars,  with  interest  from  the  date  thereof,  at 
the  ra  te  of  eight /jf/cenf.  per  annum;  and  the  other  of  said  mort- 
gages wiis  dated  on  the  thirty  first  day  of  January,  1885,  and 
purported  to  be  givon  to  secure  to  tjie  said  defendant  the 
payment  of  a  negotiable,  promissory  note,  dated  January  31, 
1885,  by  which  the  said  McDermott  promised  to  pay  to  the 
order  of  the  said  defendant,  twelve  months  after  the  date 
thereof,  at  the  German  Bank  of  Wheeling,  two  thousand  dol- 
lars, for  value  received,  with  interest  at  the  rate  of  six  per 
cent,  per  annum  from  date.  And  the  plaintiff  avers  that, 
while  he  was  in  treaty  with  the  said  McDermott  for  the  pur- 
chase of  the  said  real  estate,  the  said  defendant  represented 
that  there  was  then,  tC  wit,  on  the  2Gth  day  of  October,  1885, 
4lue  and  owing  on  the  note  first  above  mentioned  the  sum  of 
fieven  hundred  and  filteen  dollars  and  eighteen  cents,  and 
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also  falsely  and  fraudulently  represented  to  the  said  plain- 
tiff that  there  was  then,  to  wit,  October  26,  1885,  due  and 
owing  to  him,  the  said  defendant,  by  the  said  McDermott,  on 
the  negotiable  note  dated  January  31,  1885,  the  sum  of  one 
thousand  twa  hundred  and  three  dollars  and  eighty  two 
cents.    And  the  plaintiff  further  avers  that  afterwards,  to 
wit,  on  the  29th  day  of  October,  1885,  at  the  county  of  Ohio, 
and  after  the  purchase  and  conveyance  of  said  real  estate 
as  aforesaid,  the  said  defendant  assigned  and  transferred  to 
him,  the  said  plaintiff,  the  said  two  notes.    The  plaintiff, 
relying  on  the  said  representations  of  the  said  defendant 
as  to  the  amount  due  and  owing  to  him  on  said  two  notes, 
and  without  notice  that  such  amounts  were  in  fact  not  due, 
then  and  there  in  consideration  of  such  assignments  and 
transfer,  paid  to  the  said  defendant  the  sum  of  one  thousand 
nine  hundred  and  nineteen  dollars,  being  the  aggregate  of 
the  amounts  which  the  said  defendant  falsely  and  fraudu- 
lently represented  to  the  said  plaintiff  were  due  and  owing 
to  him  on  the  said  two  notes  secured  by  mortgages  as  afore- 
said; but  he  avers  the  fact  to  be  that  there  was  not  due  and 
owing  to  the  said  defendant  from  the  said  McDermott  the 
sum  of  one  thousand  two  hundred  and  three  dollars  and 
eighty  two  cents,  or  any  part  thereof,  on  the  note  for  two 
thousand  dollars,  dated  January  31, 1885,  and  that  such  note 
and  the  mortgage  given  to  secure  the  siime  were  fraudulent 
and  void  and  without  consideration.    At  the  time  of  the  pur- 
chase of  the  said  real  estate  from  the  said  McDermott  by  the 
said  plaintiff,  there  wiJs  anotlier  lien  on  the  same,  created  by 
the  said  McDermott  by  a  mortgage  dated  October  25,  1S7S, 
given  to  secure  Sullivan,  Barnard  and  Cowen  the  payment  of 
certain  notes  therein  mentioned.    These  notes  were  also  as- 
signed and  transferred  to  the  said  plaintiff,  he  paying  the 
holders  and  owners  thereof  the  balance  due  thereon.     Sub- 
sequent  to  the  purchase  of  the  said  real  estate  by  the  said 
plaintiff  as  aforesaid,  the  same  was  sold  to  satisfy  a  judgment 

lien  of Dubois  and  McCoy,  partners,  doing 

business  under  the  firm  name  of  Dubois  &  McCoy,  which 
judgment  was  against  the  said  McDermott,  and  was  a  lien 
on  the  said  real  estate  at  the  time  of  the  said  purchase  by 
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the  plaintiff,  but  was  of  a  later  date  than  the  three  mortgages 
aforesaid,  and  of  inferior  dignity  to  them;  and  the  said 
Dubois  &  McCoy  became  the  purchasers  of  the  said  real  es- 
tate at  the  last  named  sale,  subject,  however,  to  the  lien  of 
the  said  three  mortgages,  which  had  been  assigned  to  and 
were  still  held  by  the  said  plaintiff.    Under  proceedings  sub- 
sequently had  in  the  court  of  common  pleas  of  Belmont  coun- 
ty in  the  state  of  Ohio  by  the  said  Dubois  &  McCoy  to  recover 
possession  of  said  real  estate,  he,  the  said  plaintiff,  set  up 
and  relied  on  the  three  mortgages  aforesaid;  and  while,  in 
said  proceedings,  the  said  mortgage  to  Sullivan,  Barnard 
and  Cowen,  dated  October  25,  1878,  and  to  the  said  defend- 
ant, dated  January  28,  1879,  were  held  valid  liens,  and  the 
said  plaintiff  was  permitted  to  recover,  and  by  the  judgment 
of  said  court  did  recover,  the  amounts  found  due  on  the 
notes  secured  by  the  said  last  named  two  mortgages,  yet 
the  mortgage  to  the  said  defendant,  dated  January  31,  1885, 
was  declared  to  be  fraudulent,  and  by  the  judgment  of  said 
eourt  in  said  proceedings  held  and  adjudged  to  be  null  and 
void,  and  the  plaintiff  was  not  permitted  to  recover  the  same, 
or  any  part  thereof,  of  all  of  which  the  said  defendant  then 
and  there  had  notice,  by  reason  whereof,  and  by  means  of 
the  premises,  the  said  sum  of  one  thousand  two  hundred  and 
three  dollars  and  eighty  two  cents,  which  the  said  defendant 
falsely  and  fraudulently  represented  was  due  and  owing 
to  him  as  aforesaid,  was  wholly  lost  to  the  said  plaintiff, 
whereby,  and  by  reason  of  the  premises,  the  said  defendant 
became  liable  to  pay  him  the  said  sum,  of  one  thousand  two 
hundred  and  three  dollars  and  eighty  two  cents,  with  in- 
terest thereon  from  the  29th  dav  of  October,  1885.    And  be- 
ing  so  liable,  the  said  defendant,  afterwards,  to  wit,  on  the 
Ist  day  of  November,  1885,  at  the  county  of  Ohio,  undertook 
and  faithfully  promised  to  pay  him,  the  said  plaintiff,  the  saad 
sum  of  one  thousand  two  hundred  and  three  dollars  and 
eighty  two  cents,  with  interest  thereon  from  October  29, 
1885,  when  he  should  be  thereunto  afterwards  requested. 
^Nevertheless,  the  said  defendant,  not  regarding  his  promise 
and  undertaking,  and  contriving  and  intending  to  deceive 
and  defraud  the  said  plaintiff  in  this  behalf,  hath  not  as  yet 
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« 

paid  to  the  said  plaintiff  the  said  sum  of  one  thousand  two 
hundred  and  three  dollars  and  eighty  two  cents  with  the  in- 
terest thereon  as  aforesaid,  or  any  part  thereof,  but  to  pay 
the  same  hath  hitherto  wholly  neglected  ajid  refused,  and 
still  doth  neglect  and  refuse,  to  the  damage  of  the  said 
plaintiff  in  the  sum  of  one  thousand  five  hundred'  dollaxs." 

Plaintiff's  instructions:  "No.  1.  The  court  instructs  the 
jury  that  if  they  believe  from  the  evidence  that  Robinson 
paid  to  Welty  a  sum  of  money  in  consideration  of  the  assign- 
ment of  two  notes  of  McDermott's  and  of  the  mortgages 
made  to  secure  these,  and  that  Welty  falsely  and  fraudu- 
lently represented  or  induced  Robinson  to  believe,  and  that 
he  did  believe,  that  there  was  owing  to  him  one  thousand 
nine  hundred  and  nineteen  dollars  thereon,  and  that  Robin- 
son relying  on  such  representation  paid  him  that  amount 
of  money,  if  in  fact  nothing  was  due  on  one  of  such  notes. 
then  Robinson  is  entitled  to  recover  in  this  action  so  much 
of  the  sum  of  one  thousand  nine  hundred  and  nineteen  dol- 
lars as  was  paid  to  Welty  for  the  assignment  of  the  note  on 
which  nothing  was  due  and  owing,  unless  they  further  be- 
lieve from  the  evidence  that  Robinson  knew  and  understood 
at  the  time  he  so  paid  the  money  that  Welty  was  to  pay  such 
money  to  Mrs.  McDermott,  and  paid  such  money  with'  that 
understanding.  No.  2.  The  court  instructs  the  jury  that 
if  they  believe  from  the  evidence  that  Welty  falsely  and 
fraudulently  represented  to  Robinson  that  there  was  due 
on  the  note  of  McDermott  one  thousand  two  hundred  and 
three  dollars  and  eighty  two  cents  and  that  Robinson,  relying^ 
on  such  representation,  paid  him  one  thousand  two  hundred 
and  three  dollars  and  eghty  two  cents,  and  if  they  further  be- 
lieve in  fact  there  was  nothing  due  to  Welty  on  said  note^ 
and  that  Robinson  has  lost  the  amount  so  paid,  then 
he  is  entitled  to  recover  in  this  action  'the  amount 
so  paid,  with  interest  thereon  from  the  time  of  pay- 
ment, unless  they  further  believe  that  Robinson  knew 
at  the  time  he  paid  the  money  that  there  was  nothing 
due  on  such  note,  and  that  one  thousand  dollars  of  the  money 
so  paid  was  to  be  turned  over  to  McDermott  No.  S.  The 
court  instructs  the  jury  that  if  they  believe  from  the  evl; 
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dence  that  the  defendant,  Welty,  paid  over  to  Mrs.  McDer- 
mott  a  part  of  the  money  received  by  him  from  tlie  plain- 
tiff, Robinson,  for  the  assignment  of  the  two  notes  and  mort- 
gages held  by  Welty,  this  is  no  defense  to  Robinspn's  claim 
in  this  action,  unless  they  further  believe  from  the  evidence 
that  at  the  time  he  paid  the  money  to  Welty,  he  knew  and 
understood  that  Welty  was  to  yjay  a  pai*t  of  the  money  over 
to  Mrs.  McDennott,-  and  that  he  paid  Welty  with  such  an 
understanding.  No.  4.  The  court  instructs  the  jury  that 
if  they  believe  from  the  evidence  that  the  note  for  two  thous- 
and dollars  and  the  mortgage  made  to  secure  it  were  with- 
out any  consideration,  fraudulent  and  void,  and  that  they 
were  assigned  by  the  defendant  to  the  plaintiff  for  value, 
then  the  burden  of  proof  rests  on  the  defendant  to  show 
that  the  plaintiff  knew  that  they  were  without  considera- 
tion, fraudulent  and  void  when  they  were  assigned  to  him, 
and  also  that  the  plaintiff  knew  and  understood  at  the  time 
of  such  assignment  that  one  thousand  dollars  of  the  money 
paid  by  the  plaintiff  was  to  be  paid  over  by  the  defendant 
to  Mrs.  McDermott.  No.  5.  The  jury  are  instructed  that  it 
was  not  necessary  on  the  part  of  the  plaintiff  to  prove  the 
false  representations  alleged  in  the  declaration  by  express 
and  positive  statements  of  the  defendant,  but  it  was  suffi- 
cient to  prove  them  by  his  acts  and  conduct;  and  if  the  jury 
believe  from  the  evidence  that  the  defendant,  by  his  acts 
and  conduct,  induced  the  plaintiff  to  believe  that  the  mort- 
gage for  two  thousand  dollars  was  a  valid  mortgage,  and 
that  there  was  money  due  and  owing  to  him  on  account  of 
The  said  mortgage,  and  the  plaintiff  was  thereby  induced  to 
paj'  him  the  amount  so  claimed  to  be  due,  then  the  plaintiff 
is  entitled  to  recover  the  amount  so  paid,  unless  they  fur- 
ther believe  that  the  plaintiff  knew  it  was  to  be  paid  to  Mc- 
Dermott or  his  wife.'' 

Jt  is  contended  that  th*^  denin»  rer  to  the  de  jla  ration  should 
have  been  sustained.  First,  because  the  form  of  the  action 
has  been  misconceived;  that  the  injury  complained  of,  if 
any,  is  a  tort  for  which  the  proper  remedy  is  case,  and  it  is 
not  a  case  in  which  an  action  ex  contractu  assumpsit  can  be 
brought;  seeondy  the  special  count  of  the  declaration  alleges 
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that  representations  were  made,  and  that  they  were  false. 
but  wholly  omits  to  allege  that  they  were  kno\vin«;ly  false 
and  made  with  intent  to  deceive. 

Here  the  tort  is  averred  in  detail,  as  showing  the  liability, 
and  the  liability  as  the  executed  consideration  of  the  prom- 
ise, and  the  promise  is  set  forth  as  an  express  one.  The 
promise  must  be  so  averred,  though  the  duty  or  obligation 
arisesi  dehors  all  contracts  expressed  or  implied,  in  fact,  and 
as  solely  created  by  the  law ;  for  in  all  cases  the  declaration  in 
assumpsit  must  show  that  a  promise  has  been  made  by  ex- 
pressly averring  that  the  defendant  undertook  or  promised, 
or  by  other  equivalent  words  (see  1  Chit.  PI.  392) ;  and  no  dis* 
tinction  in  this  respect  exists  in  common-law  pleadinp^  be- 
tween an  implied  promise  and  an  express  one  (Id,  394;  Bish. 
Cont.  §  190;  Avery  v.  Tyringham,  3  Mass.  160;  McOiniiy  t.  La- 
guerenne,  10  111.  101;  Wingo  v.  Brown,  12  Rich.  Law  279;  Muh 
drow  v.  Tappan,  6  Mo.  276 ;  McNulty  v.  Collins,  7  Mo.  69) ;  "and 
the  presence  or  absence  of  these  words  is  a  test  of  distinc- 
tion in  declaring  between  assumpsit  and  case."  Trespass  on 
the  case  is  generally  used  as  the  generic  term,  comprehending 
the  three  classes — case,  trover  and  conversion,  and  assumpsit. 
See  Hare,  Cont.  132;  Andrews'  Steph.  PI.  §  52;  26  Am.  &  Eng. 
Enc.  Law  694.  And,  although  assumpsit  long  ago  became  an 
action  strictly  ex  contractu,  it  was  in  its  origin  an  action  eo? 
delicto,  and  the  express  undertaking  averred  was  the  induce- 
ment, and  the  gist  of  the  action  was  the  disregard  or  refusal 
to  complete  or  perform  such  undertaking  by  continuing  and 
intending  to  deceive  the  plaintiff  in  that  behalf.  See  Holnies 
Com.  Law  183;  Bigelow  Lead  Cas.  "Torts,"  p.  20;  Chandelor 
V.  Lopus,  1  Smith  Lead  Cas.  (9th  Am.  Ed.)  319,  330.  The 
transition  from  an  express  undertaking  to  one  to  be  implied 
as  a  fact  from  conduct  would  be  easy,  especially  where  help- 
ed out  by  the  requirement  of  it  by  equity  and  good  con- 
science; and,  for  the  sake  of  the  remedy,  it  would  be  easy 
to  pass  to  the  case  where  the  obligation  or  duty  violated  had 
no  foundation  but  a  consideration  which  had  moved  from  the 
plaintiff,  and  the  requirement  of  the  discharge  of  such  obliga- 
tion in  equity  and  good  conscience.    For  an  interesting  dis- 
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oussion  of  the  general  subject,  see  Keener  Quasi  Cont,  c.  1, 
et  seq. 

In  the  special  count,  the  plaintiff  avers:  That  on  the  27th 
day  of  October,  1885,  he  bought  of  one  John  J.  McDermott 
certain  real  estate  in  Bellaire,  in  the  state  of  Ohio,  for  the 
sum  of  two  thousand  seven  hundred  dollars.  At  the  time 
of  the  purchase,  defendant,  Peter  Welty,  held  two  mortgages 
on  the  real  estate — one  dated  January  28,  1879,  to  se- 
cure a  note  made  by  McDermott  to  Welty  for  six  hundred 
and  twenty  seven  dollars  and  thirty  five  ceits;  the  other  (the 
only  one  here  involved)  dated  January  31, '1885,  given  to  se- 
cure  a  negotiable  note  made  by  McDermott,  payable  to  the 
order  of  Welty,  for  the  sum  of  two  thousand  dollars  and  in- 
terest, twelve  months  after  date,  at  the  German  Bank  of 
Wheeling.  That,  while  plaintiff  was  in  treaty  with  Mc- 
Dermott for  the  purchase  of  the  real  estate,  defendant  false- 
ly and  fraudulently  represented  to  plaintiff  that  there  was 
then,  to  wit,  on  the  26th  day  of  October,  1885,  due  and  owing 
him  (defendant)  from  McDermott  on  the  note  and  mortgage 
of  two  thousand  dollars,  the  sum  of  one  thousand  two  hun- 
dred and  three  dollars  and  eighty  two  cents.  That,  after  his 
purchase  from  McDermott,  the  plaintiff,  relying  on  the  rep- 
resentation of  defendant  of  the  amount  due  and  owing  on 
the  note  and  mortgage,  and  without  knowledge  that  such 
sum  was  not  in  fact  due,  then  and  there  took  a  transfer  of 
said  note  and  assignment  of  said  mortgage,  and  in  considera- 
tion thereof  paid  to  defendant  said  sum  of  one  thousand  two 
hundred  and  three  dollars  and  eighty  two  cents,  but  in  fact 
said  sum  was  not  due  and  owing,  but  said  deed  of  trust  was 
wholly  without  consideration,  fraudulent  as  against  credi- 
tors oL McDermott,  and  void,  and  was  so  adjudged;  of  all 
which  facts  defendant  had  notice. 

It  is  seen  that  this  is  what  we  may  strictly  call  a  special 
count  in  general  indebitatus  assumpsit,  as  distinguished  from 
a  count  on  an  express  contract  or  promise,  being  simply  the 
common  count  in  the  action  of  debt,  with  a  slight  change  in 
the  conclusion.  It  rests  on  a  liabilitv  created  by  law  as 
springing  but  of  the  facts  set  forth  in  the  inducement,  and  the 
question  raised  by  the  demurrer  is,  does  such  legal  liability 
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thus  ai'ise  as  a  point  af  law  out  of  the  facts  alleged  as  justi- 
fies a  recovery  in  general  indehitatus  assumpsitf  It  would 
be  a  misleading  misnomer  to  call  this  a  ^^special  dssumpsitJ^ 
That  would  set  forth  the  representation  made  by  defendant, 
Welty,  as  a  contract  of  warranty,  as  collateral  to  the  eon- 
tract  of  assignment,  alleging  the  breach  of  such  express 
contract  and  the  injury  and  the  damages  thereby  sustained, 
and  upon  such  a  contract,  as  a  subsisting  one,  indebitatus 
assumpsit  would  not  lie.  8ee  Cutter  v.  Powell,  2  Smith  Lead. 
Cas.  (9th  Am.,  from  9th  Eng.  Ed.)  1226,  2  Smith  Lead.  Cas. 
(8th  Am.  Ed.)  pt  1,  p.  48.  Therefore,  if  this  count,  by  reason 
of  Itri  want  of  an  averment  of  the  scienter — the  guilty  knowl- 
edge on  the  pai't  of  the  assignor — does  not  allege  facts  creat- 
ing a  liability  for  deceit,  we  can  not  by  leaving  it  out  make  a 
good  count  on  the  express  contract  of  warranty  where  the 
scienter  would  be  wholly  Immaterial.  But  I  do  not  think 
it  can  be  said  that  it  is  defective  in  this  regard,  for  it  avers 
that  a  false  representation  was  fraudulently  made — ^that  is, 
was  deliberately  made  with  intent  to  deceive;  besides,  it 
avers  that  defendant  had  notice  of  all  the  facts  set  forth; 
and  the  fact  of  the  mortgage  being  fraudulent  and  void,  with- 
out consideration,  and  made  with  intent  on  McDermott'» 
and  defendant's  part  to  hinder  and  delay  McDermott's  cred- 
itors, is  so  alleged  as  to  make  it  a  matter  of  special  knowl- 
edge which  it  was  defendant's  duty  to  know,  such  positive 
affirmation  o£  such  facts  comprehends  an  averment  of  the 
sciefitcr.  Jlnt  is  the  liability  alleged  a  liability  which  can  be 
enforced  in  indebitatus  (Msumpsitf  If  defendant  obtained  the 
sum  of  one  thousand  two  hundred  and  three  dollars  and 
eighty  two  cents  from  plaintiff  by  the  false  and  fraudulent 
representation  that  the  mortgage  was  a  valid  and  subsistinfi^ 
claim  to  that  extent,  then,  according  to  the  cases,  ht  is  bonnd 
to  refund  it,  for  the  mortgage  was  voidable,  and  has  been 
held  to  be  void  and  worthless;  for  the  only  object  he  had  in 
view  in  buying  it,  and  the  consideration  which  induced  plain- 
tiff to  pay  the  sum  of  one  thousand  two  hundred  and  three 
dollars  and  eighty  two  cents  has  wholly  failed.  In  such  a 
case  the  law  puts  the  defendant  under  obligation  to  re- 
fund the  money.    In  equity  and  good  conscience  he  can  not 
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retain  it,  and  this  action  as  on  a  quasi  contract  will  lie  for 
its  recovery.  Moses  v.  Macferlan,  2  Burrows  1012.  In  1 
Chit.  PI.  157,  it  is  said:  *'Nori  is  assumpsit  the  proper  reme- 
dy in  the  case  of  a  deceitful  representation  not  embodied  in 
or  noticed  on  the  face  of  a  written  contract  between  the  par- 
ties, but  the  remedy  should  be  case  for  the  fraud" — citing 
Meyer  v.  Everth,  4  ("amp  22;  Gardiner  v.  Graij,  Id.  144;  Laing 
V.  Fidgeon,  Id.  169;  Lord  Ellenborough,  C.  J.,  in  Pourell  v. 
Edmunds,  12  East.  11.  It  will  be  found  that  these  cases  turn 
on  a  rule  of  evidence  which  does  not  permit  a  written  in- 
strument to  be  varied  or  added  to  by  parol,  nor  do  they  ap- 
ply to  indebitatus  assumpsit  in  such  a  case  as  this,  where  the 
defendant  has  by  fraud  and  covin  obtained  the  plaintilff's 
money.     See  Cooley  Torts  107  et  seq. 

The  action  for  money  had  and  received  may  generally  be 
maintained  where  the  monev  of  one  man  has  without  consid- 
eration  got  into  the  pocket  of  another;  or,  as  it  is  some- 
times expressed,  a  man  can  not  have  something  for  nothing; 
"a  man  shall  not  be  allowed  to  enrich  himself  unjustly  at  the 
expense  of  another."  Keener  Quasi  Cent.  p.  19.  Since  one 
has  the  right  to  recover  the  proceeds  of  property  wrongfully 
converted  and  sold,  it  necessarily  follows  that  where  the 
plaintiff's  money  has  been  tortioush'  obtained  by  the  defend- 
ant, the  tort  may  be  waived,  and  an  action  for  money  had 
and  received  be  brought  Id.  p.  180,  where  this  branch  of  the 
subject  of  quasi  contract  is  fully  discussed,  and  many  of  the 
cases  brought  together.  The  law  seems  to  be  settled  by 
many  cases  that  where  the  plaintiff's  money  has  been  wrong- 
fully, obtained  by  the  defendant  by  misrepresentation  of  fact 
or  other  false  pretense,  the  tort  may  be  waived  and  an  action 
for  money  had  and  received  be  brought  (Catts  v.  Phalen,  2 
How.  376 ;  Burton  v.  Driggs,  20  Wall.  125) ;  for,  where  the  de- 
fendant has  obtained  the  plaintiff's  money  from  him  by  fraud 
and  deceit,  the  law  implies  a  promise  from  the  wrongdoer  to 
restore  it  because  ex  aequo  et  bono  the  defendant  ought  to  re- 
fund the  money,  and  to  enforce  such  obligation  the  action  of 
assumpsit  lies.  Oarher  v.  Armentrout,  32  Qratt.  235, 239.  See 
2  Rob.  New  Prac.  ^54;  Bliss  Y.Thompson,  4  Mass.  488;  Lyon  v. 
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Annahle,  4  Conn.  350, 355;  2  Greenl.  Ev.  {15th  Ed.)  §  120;  Bish. 
Cont.  §§  226,  226. 

It  may  be  stated  in  this  connection  that  this  declaration 
also  contains  the  common  count  for  money  had  and  received, 
and  with  it  the  plaintiff  has  filed  an  account  stating  dis- 
tinctly the  particulars  and  nature  of  his  claim.    By  the  au- 
thorities cited  we  have  seen  that  this  count  may  be  supported 
by  evidence  that  the  defendant  obtained  the  plaintiff's  money 
by  fraud,  false  color,  or  pretense.    2  Rob.  New  Prac.  454. 
And  in  Johnson  v.  Jennings,  10  Gratt.  1,  it  is  said  that  this  is 
the  usual  and  better  mode  of  counting  in  such  cases.    And 
entire  damages  having  been  given,  and  there  being  one  good 
count,  that  is  sufficient  to  support  the  verdict.    See  Code,  c 
131,  8. 13.    And  it  would  be  hard  to  say  what  injury  the  de- 
fendant could  have  sustained  by  overruling  his  demurrer  to 
the  special'  county  conceding  it  to  have  been  deficient  as  full 
proof  of  all  the  counts. 

This  special  count  avers  that  defendant  made  to  plaintiff 
the  false  and  fraudulent  and  material  representation  that 
the  mortgage  given  to  him  by  McDermott  was  a  valid  and 
subsisting  debt  to  the  extent  of  one  thousand  two  hundred 
and  three  dollars  and  eighty  two  cents,  whereas,  as  he  knew, 
it  was  wholly  without  consideration,  nothing  was  due,  but  it 
was  given  by  McDermott  and  taken  by  defendant  for  the 
purpose  and  with  the  intent  to  defraud  McDermott's  credi- 
tor's; that  plaintiff,  being  ignorant  of  this  fact,  and  relying 
on  defendant's  representation,  paid  his  money,  took  the  as- 
signment, and  by  reason  of  such  false  representation  was 
injured  and  sustained  damage  to  the  amount  of  one  thous- 
and two  hundred  and  three  dollars  and  eighty  two  cents  and 
its  interest.  But  defendant  says  that  this  special  count  is 
not  good  on  demurrer  because  it  shows  plaintiff  to  have  been 
a  hona  fide  assignee  of  the  note  and  mortgage  for  value,  with- 
out notice  of  the  fraud  of  defendant,  and  therefore  accord- 
ing to  the  case  of  Holmes  v.  Gardner,  50  Ohio  St.  167,  (33 
N.  E.  Rep.  644)  he  would  have  been  entitled  to  protection 
against  the  claims  of  the  general  creditors  of  McDermott, 
the  fraudulent  mortgagor;  and  that  he  failed  to  get  such 
protectionpand  lost  his  mortgage  debt  by  his  own  fault,  in 
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not  confessing  the  fraud  charged  against  McDermott,  the 
fraudulent  mortgagor,  and  defendant,  Welty,  the  fraudulent 
mortgagee  and  avoiding  it  by  replying  that  he  (plantiff)  was  a 
bona  fide  assignee  of  the  note  and  mortgage  for  value,  with- 
•  out  notice.  But  can  defendant  set  up  as  defense  here,  plain- 
tijff's  failure  to  thus  confess  and  avoid  defendant's  own 
fraud?  Does  it  not  come  within  the  meaning  of  the  maxim 
that  a  party  alleging  his  own  fraud  is  not  to  be  heard?  Still, 
passing  this  by,  I  think  the  complete  answer  to  the  above 
contention  is  that  by  the  averments  in  this  count,  he  did  not 
know  that  such  charge  of  fraud  made  by  the  defendants  in 
plaintiff's  Ohio  suit  to  foreclose  was  well  founded  and  true, 
until  it  was  shown  to  be  so  by  the  decision  of  the  court 
Therefore,  he  met  such  charge  by  a  direct  denial,  because 
he  did  not  know  and  had  no  ground  to  believe  it  to  be  true. 
It  also  appears,  and  is  so  averred  in  plaintiff's  special 
count,  that  at  the  time  of  plaintiff's  purchase  from  McDer- 
mott and  before  plaintiff's  purchase  from  Welty  of  the  notes 
an^-l^rtgages,  Dubois  &  McCoy  had  obtained  a  judgment 
against  McDermott  which  was  a  lien  on  said  real  estate  at 
the  time  of  plaintiff's  purchase,  but  of  later  date  than  the 
three  mortgages,  and  of  dignity  inferior  to  them.  After 
plaintiff's  purchase  of  the  land,  the  land  was  sold  on  execu- 
tion under  the  judgment  lien  of  Dubois  &  McCoy,  and  was 
bought  by  them;  so  that,  at  the  time  of  plaintiff's  purchase 
of  the  notes  and  mortgages,  Dubois  &  McCoy  were  not  gen- 
eral creditors  of  McDermott,  but  were  the  holders  of  a 
specific  lien  upon  the  real  estate  in  question,  with  rights  defi- 
nitely asceKained  and  fixed  against  such  real  estate,  with 
the  right  as  against  Welty,  to  have  his  mortgages  reduced  to 
the  true  amount  due  thereon.  And  the  fact  then  being  that 
one  of  them  was  without  consideration,  and  therefore  void 
as  to  them,  the  question  arises,  could  Welty  make  it  valid, 
and  displace  their  lien  by  assigning  it  to  a  purchaser  for 
value,  without  notice  of  thje  fraud  rendering  void  the  title 
of  such  assignor?  It  seems  to  me  that  the  reason  of  the 
rule  as  given  in  Holmes  v.  Gardner  would  not  then  exist,  for 
Dubois  &  McCoy  were  not  general  creditors,  but  were  judg- 
ment creditors  with  a  specific  lien  against  the  land.    They 
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have  no  longer  trusted  to  the  personal  responsibUity  of  their 
debtor,  McDermott^  but  have  fastened  their  debt  upon  his 
land,  subject,  it  is  true,  to  valid  prior  liens,  but  not  subject  to 
invalid  ones.  Now,  if  any  one  bought  from  McDermott  he 
would  pay  his  money  upon  the  faith  of  the  debtors  aetua^ 
title  to  the  specific  property  transferred,  but  subject  to  the 
judgment  lien;  and  such  purchaser  for  value,  acting  in  good 
faith,  could  not  get  rid  of  the  judgment  lien  by  putting  money 
in  the  debtor's  pocket  to  take  its  place.  Could  he  at  that 
stage,  for  value  and  good  faith,  buy  from  a  frau- 
dulent mortgagee  a  mortgage  and  note  which  was  in 
the  mortgagee's  hands  fraudulent  and  void  as  against 
the  judgment  credtors,  and  thus  make  a  worthless 
lien  good  against  the  judgment  lien  made  specific 
and  fixed?  If  Robinson  could  have  done  this,  was 
he  compelled  to  do  so  to  protect  Welty  in  retaining  money 
he  had  fraudulently  obtained?  For  if  Welty  had  been  a 
party  to  the  suit  to  foreclose,  and  Robinson  had  set  up  and 
had  allowed  against  the  judgment  lien  of  Dubois  &  McCoy 
his  claim  of  being  a  purchaser  for  value  of  Welty's  mort- 
gage, without  notice  of  the  fraud  rendering  void  Welty's 
title,  the  court  would  certainly  at  the  same  time  have  de- 
creed that  Welty  should  pay  to  Dubois  &  McCoy  the  one 
thousand  two  hundred  and  three  dollars  and  eighty  two 
cents,  as  received  by  him  from  Robinson,  to  stand  as  a  sub- 
stitute for  that  much  of  the  value  of  the  land.  See  Bean  v. 
^miilx.  2  Mason  252  (274  Fed.  Cas.  No.  1,174).  F^o  that  such 
decree  would  have  placed  the  parties  Dubois  &  McCoy,  Rob- 
inson and  Weltv  exactlv  where  the  court  now  finds  them,  as 
the  result  of  the  suit  to  foreclose  and  of  the  judgment  here 
complained  of;  and  thus  both  innocent  parties  would  have 
be<*n  made  whole,  and  the  wrongdoer  alone  made  to  suffer. 
Any  other  result  in  such  a  state  of  facts  than  the  one  at  leasfUl 
ultimately  holding  the  wrongdoer  bound  to  make  good  the 
loss  would  be  putting  it  in  his  power  of  his  own  motion  when 
he  saw  fit  of  profiting  by  his  own  wrong.  If  this  view  of  tht* 
law  is  correct,  then  Robinson  was  not  compelled  'to  set  up 
as  against  Dubois  &  McCoy  the  fact  that  he  was  an  innoi*ent 
purchaser  for  value,  but  could  give  tlieir  judgment  its  proper 
place*  as  against  the  fraudulent  mortgage  and  look  to  Welty, 
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his  assignor,  as  the  one  in  justice  ultimately  liable;  and  if  so, 
it  does  not  lie  with  defendant  to  complain  of  plaintiff  putting 
himself  to  the  trouble,  delay  and  expense  of  placirig  the  loss 
^'here  it  ultimately  belongs. 

Was  it  error  to  admit  the  record?  Robinson  brought  this 
suit  to  foreclose  iif  the  court  of  common  pleas  of  the  county 
of  Belmont,  of  the  State  of  Ohio,  where  the  real  property 
tinder  mortgage  lies;  making  parties  defendant  John  J.  Mc- 
Dermott  and  Mary  Ann,  his  wife,  the  mortgagors,  and  Du- 
bois &  McCoy,  judgment  creditors  of  McDermott,  who  had 
execution  on  their  judgment  levied  on  the  real  estate  as  the 
property  of  McDermott,  had  the  same  sold,  and  became  the 
purchasers  thereof.  A  transcript  of  this  record,  duly  certifi- 
ed, was  offered  in  evidence  by  plaintiff,  to  which  defendant 
objected;  but  the  court  permitted  it  to  go  in  evidence  for  the 
purpose  of  showing  the  fact  that  such  judgment  was  ren- 
dered, but  reserving  the  question  of  its  effect  as  an  estoppel, 
and  the  defendant  excepted.  The  suit  for  the  sale  of  the 
real  property  under  the  mortgage  was  brought  in  Belmont 
eounty,  where  the  lands  lie,  as  required  by  the  law  of  Ohio 
(2  Rev.  St.  Ohio,  §  5022) ;  and  there  the  defendants  in  the  suit 
resided.  The  defendants  Dubois  &  McCoy,  among  other 
things  answered  that  there  was  not  due  on  the  two  thousand 
dollars  mortgage  the  sum*  of  one  thousand  two  hundred  «ind 
three  dollars  and  fiftv  five  cents  or  anv  other  sum,  but  that 
«aid  mortgage  was  totally  without  consideration,  and  was 
given  by  McDermott  and  received  by  Welty  as  a  void  mort- 
gage, and  for  no  valuable  consideration ;  and  this  was  proved 
by  the  deposition  of  Welty,  taken  and  read  in  the  case,  with 
nothing  to  contradict  it  or  show  it  to  be  otherwise;  hence 
thecourt,by  decreeof  2(>th  April,  1888,  held  the  two  thousand 
dollar  mortgage  to  have  been  given  without  consideration, 
and  to  be  entirely  void  as  against  Dubois  &  McCoy.  The 
record  certainly  proves  that  such  a  decree  was  rendered, 
and  defendant,  Welty,  in  his  evidence  in  this  suit,  says  that 
the  mortgage  was  without  consideration  and  void.  The 
record  proves  itself,  and  that  Robinson  lost  his  mortgage, 
for  which  he  had  paid  one  thousand  two  hundred  and  three 
dollars  and  fiftv  five  cents,  as  the  sum  remaining  due  there- 
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on;  and  defendant,  Welty,  in  this  case,  says  that  under  the 
pleadings  and  evidence  in  the  sait  to  foreclose,  the  judgment 
is  right,  but  that  plaintiff  ought  not  to  have  recourse  on  him, 
because  plaintiff  did  not  set  up  in  that  suit  the  fact  that  he 
was  a  purchaser  for  value  wihout  notice  of  the  fraud  of  de- 
fendant, his  assignor,  rendering  void  his  title. 

In  such  a  state  of  facts,  and  with  the  view  of  the  law  al- 
ready given,  I  can  not  see  that  it  makes  any  difference  in  this 
case  that  the  defendant  was  not  a  party  in  that,  or 
that  he  had  no  proper  notice  to  appear,  make  him- 
self a  party,  and  defend  and  resist  the  claim  of  Du- 
bois &  McCoy,  for  his  own  showing,  if  he  had  l)et*n 
a  party,  and  had  set  up  the  fact  that  Robinson  was 
a  purchaser  for  value  without  notice,  the  court  would,  in 
any  event,  have  given  a  decree  against  him,  as  the  one*  ulti- 
mately liable,  for  the  one  thousand  two  hundred  and  three 
dollars  and  fifty  five  cents;  for,  if  such  plea  availed,  tJien  he 
had  Dubois  &  McCoy's  money  as  standing  in  the  place  of  the 
property  fraudulently  withdrawn;  if  not,  then  he  had  the 
money  obtained  by  fraud  from  Robinson.  If  this  view  be 
correct,  it  is  not  necessary  to  discuss  the  question  whether 
he  received  sufficient  notice  to  defend  the  claim  set  up  in  the 
forecloseure  suit  against  the  validity  of  the  mortgage  assign- 
ed by  him,  or,  if  sufficient,  whether  it  was  his  duty  in  some 
way  to  cause  such  defense  to  be  made.  The  record  was  at 
least  competent  evidence,  though  the  judgment  may  not  be 
conclusive.     See  Sibley  v.  Hulbert,  15  Gray  509. 

There  is  still  another  view  that  may  be  taken.  The  nego- 
tiable note  and  mortgage  were  transferred  and  assigned  by 
defendant,  Welty,  to  plaintiff,  Robinson,  by  a  separate  writ- 
ten instrument;  and  although  Robinson  took  them  as  a  pur- 
chaser for  value,  without  notice  of  the  fraud  rendering  void, 
as  against  the  creditors  of  McDermott,  the  title  of  Welty, 
his  assignor,  Robinson,  did  not  take  the  note  by  endorse- 
ment, and  McDermott  was  apparently  insolvent,  and  had 
become  a  non-resident  of  both  states.  The  evidence  also 
shows  that  plaintiff,  Robinson,  before  the  assignment,  had 
bought  the  property  of  McDermott,  and  had  taken  a  convey- 
ance; that  Dubois  &  McCoy  then  had  a  judgment  lien;  and 
that  Robinson  was  applying  the  purchase  money  in  taking: 
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up  the  liens  prior  to  the  judgment  for  bis  own  protection; 
and  that  he  bought  defendant's  two  thousand  dollar  mort- 
gage, not  because  it  was  good  against  McDermott,  who  had 
no  other  property,  but  because  it  appeared  upon  its  face  to 
be  a  valid  and  subsisting  lien,  and  was  so  represented  to  the 
extent  of  one  thousand  two  hundred  and  three  dollars  and 
fifty  five  cents.  Did  not  such  representation,  which  could 
be  made  by  acts  and  conduct  as  well  as  by  words,  form  the 
sole  basis  of  the  sale,  and  did  not  the  assignment  under  such 
circumstances  plainly  presuppose  and  guaranty  it  to  be  a 
valid  and  subsisting  lien  to  that  amount?  Having  turned 
out  to  be  a  nullity  for  the  purpose  for  which  he  bought  it, 
there  having  been  a  total  failure  of  consideration,  why  may 
lu»  not  recover  back  the  purchase  money?  No  part  of  the 
two  thousand  dollars  had  ever  been  paid.  Why  count  up 
any  sum  as  the  ba-lance  due  on  it  if  it  were  not  for  the  pur- 
pose of  assuring  the  plaintiff  of  the  truth  that  it  was  a  valid 
lien,  and  one  still  subsisting  to  the  extent  of  such  balance? 
Why  should  not  the  jury  be  allowed  to  take  such  represen- 
tation, such  acts  and  conduct,  as  put  forward  by  Welty  in 
order  to  induce  Bobinson  to  make  the  purchase,  and  be- 
lieve that  Bobinson  knowing  nothing  to  the  contrary  and 
relying  upon  them  made  the  purchase?  It  was  a  question 
of  fact  for  the  jury.  See  Croyle  v.  Moses,  90  Pa,  St.  250 ;  March 
V.  Wi1so7i,  Busb.  143;  Bigelow  Frauds,  467.  Bobinson  had 
bought  the  property,  and  wished  to  know  the  valid  and  sub- 
sisting  liens  against  it,  so  that  he  could  lift  them  by  assign- 
ment to  himself  with  the  purchase  money.  The  balance  due 
on  his  mortgage  was  a  fact  peculiarily  within  the  knowledge 
of  3Ir.  Welty.  Could  not  the  jury  say  that  he  was  bound  to 
make  good  his  representation  in'  that  regard — in  other  words 
under  the  common  count,  treat  his  representation  as  a  war- 
ranty that  it  was  pro  tanto  a  valid  and  subsisting  mortgage  ?^ 
In  this  view  it  might  be  regarded  as  an  action  brought  for  a 
rescission,  or  rather  as  based  upon  a  repudiation  of  the  con- 
tract of  assignment,  on  the  ground  of  a  misrepresentation 
of  the  material  fact  of  the  validity  of  the  two  thousand  dol- 
lar mortgage,  and  a  total  failure  of  the  consideration.  In 
that  view  of  the  case,  where  rescission  is  claimed  and  a  res- 
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toration  of  the  money  paid,  it  would  be  only  necessary  to 
prove  that  there  was  such  misrepresentation,  and  an  adju- 
dication that  the  mortgagei  was  fraudulent  and  void.    Then, 
however  honestly  it  may  have  been  made,  however  free  from 
blame  the  person  who  made  it,  the  contract,  having' been 
made  by  misrepresentation,  can  not  stand.     See  Derrif  v. 
Peefc,  L.  R  14  App.  Cas.  337-359;  also,  Broicnlie  v.  Campbell 
L.  R.  5  App.  Cas.  935.    In  such  case  the  averment  or  proof  of 
scienter  is  not  necessary.     See  Bigelow,  Frauds  520.     That 
for  which  Robinson  paid  his  money  proved  to  be.  not  a  valid 
and  subsisting  lien  on  the  property  to  the  extent  of  a  balance 
of  one  thousand  two  hundred  and  three  dollars  and  eightv 
two  cents  as  against  the  other  lienors,  but  a  mere  nullity  as 
against  the  judgment  of  Dubois  &  McCoy.     In  such  case  the 
contract  of  assignment  could  be  and  was  treated  by  Robinson 
as  voidable  and  as  rescinded,  and  he  was  entitled  to  recover 
back  his  monev  on  the  count  for  monev  had  and  received,  be- 
cause  it  was  entered  into  on  the  faith  of  a  material  represen- 
tation, which  was  false  in  fact  (see  Benj.  Sales,  §  429;  Bish. 
Cont.  §  71);  for  he  did  not  get  what  he  contracted  for,  i'i:.: 
a  note  and  mortgage,  with  one  thousand  two 'hundred  and 
three  dollars  and  eighty  two  cents  due  on  it,  and  valid  and 
binding  as  against  every  one  as  it  appeared  on  its  face,  but 
one  wholly  without  consideration  and  void  for  the  purpose 
for  w^hich  he  bought  it  (see  Bish.  Cont.  §  71). 

If  one  sells  a  promissory  note,  the  law  implies  the  warranty 
that  it  is  not  forged,  but  genuine  and  binding  on  the  parties, 
and  not  subject  to  any  legal  defense;  yet  in  tlie  absence  of 
fraud,  there  is  no  warranty  of-the  maker's  solvency  or  ability 
to  pay.  Bish.  Cont  §  245.  This  count  alleges  that  after  the 
mortgage  had  been,  in  the  Ohio  suit,  adjudged  to  be  null 
and  void,  and  the  one  thousand  two  hundred  and  three  dol- 
lars and  eighty  two  cents  had  become  to  plaintiff  wholly  lost, 
the  defendant,  treating  the  assignment  as  rescinded  or  repu- 
diated, with  full  notice  of  all  the  facts,  imdertook  and  prom- 
ised to  pay.  A  misrepresentation  without  the  scienter  ceases 
to  be  innocent  when  the  party  who  made  it  undertakes,  after 
learning  of  its  falsity,  to  maintain  the  advantage  gained  by 
means  of  it.     1  Bigelow,  Frauds  520.     See  Street  v.  Blay^  2 
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Barn.  &  AdoL  456,  cited  in  Cutter  \.  Powell,  1  Smith  Lead. 
Cas.  (9th  Ed.)  1226.  But  see.  1  Tuck.  Conira.  Laws  Va.  338. 
I  take  the  true  distinction  ta  be  that  where  the  plaintiff  has 
the  right  to  repudiate  the  contract  of  assignment  of  the  mort- 
gage upon  the  ground  that  it  is  a  nullity,  and  he  has  nothing 
but  the  warranty  that  it  is  valid,  he  would  not  be  required  to 
bring  special  assumpsit  for  the  breach  of  the  express  contract, 
but  may  recover  at  law  in  indebitatus  assumpsit  as  for  total 
failure  of  consideration;  but  no  opinion  is  or  need  be  express- 
ed on  this  point. 

When  the  plaintiff  had  closed  his  evidence  in  chief,  de- 
fendant moved  to  exclude  it  from  the  jury.  If  this  was 
meant  as  a  denial  of  its  sufficiencv,  and  that  the  court  should 
in  that  way  instruct  the  jury  to  return  a  verdict  for  the  de- 
fendant, the  exception  taken  to  the  overruling  of  the  motion 
was  waived  by  defendant  going  on  with  his  own  evidence. 
See  Core  v.  Railroad  Co.,  38  W.  Va.  456  (18  S.  E.  Rep.  596). 
If  it  was  meant  to  object  to  the  evidence  as  irrelevant  or 
otherwise  inadmissible,  none  such  was  pointed  out  except 
the  record  of  the  judgment  of  foreclosure,  and  that  was  only 
admitted  for  the  purpose  of  showing  the  fact  that  such  a 
judgment  had  been  rendered;  and,  as  we  have  already  seen, 
it  was,  when  taken  in  connection  with  defendant's  own  tes- 
timony in  this  suit,  relevant  and  proper.  Defendant  claimed 
that  plaintiff  knew,  when  he  took  the  assignment  of  the  two 
thousand  dollar  mortgage  and  note,  that  it  had  been  given 
and  taken  with  the  intent  to  delay,  hinder  and  defraud  the 
creditors  of  McDermott,  the  mortgagor,  and  that  nothing  in 
fact  was  due,  and  that  he  also  knew  that  of  the  one  thousand 
two  hundred  and  three  dollars  and  eighty  two  cents,  one 
thousand  dollars  was  to  be  and  was  turned  over  to  Mrs.  Mc- 
Dermott. This  was  the  turning  point  in  the  case,  and  upon 
it  the  evidence  pro  and  con  was  conflicting;  hence  the  extent 
to  which  it  figures  in  the  hypothetical  state  of  facts  upon 
-which  the  five  instructions  given  are  based.  It  is  enough  to 
«ay  that  there  was  evidence  tending  to  prove  the  hypothesis 
of  facts  upon  which  these  instructions  are  founded;  and  we 
are  of  opinion  that  taken  as  a  whole,  they  state*  the  law  of 
the  case  supposed,  with  substantial  correctness;  and,  view- 
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ing  the  case  from  the  standpoint  of  the  evidence  not  control 
verted^  of  the  special  finding  of  the  jury,  and  the  tendency  of 
the  evidence  on  other  points,  we  can  see  no  error,  if  any  at 
all,  vrhich  could  be  to  the  prejudice  of  the  defendant 

Finally,  did  the  court  err  in  refusing  to  set  aside  the  ver- 
dict as  contrary  to  the  evidence?  On  the  general  issue  of 
non  assumpsit  there  have  been  two  trials  and  two  verdicts. 
On  the  first  trial  the  jury  were  required  to  answer  in  writing 
the  following  question:  "At  or  before  the  time  when  the 
notes  and  mortgages  were  assigned  by  defendant,  Welty,  to 
plaintiff,  Robinson,  did  Welty,  either  personally  or  through 
Schafer,  in  Welty's  presence  and  with  his  assent,  make  any 
false  and  fraudulent  misrepresentations  with  reference  to  the 
two  thousand  dollar  note  or  mortgage?"  The  jury  on  the 
first  trial  answered  this  important  question  with  emphasis 
in  the  negative^  returning  their  answer  in  writing  with  their 
verdict  for  the  defendant.  This  important  finding  is  not  to 
be  found  in  this  record,  for  reasons  given  in  the  case  of  Wdty 
V.  Campbell,  37  W.  Va,  797  (17  S.  E.  Rep.  812). 

This  verdict  was  set  aside,  and  a  new  trial  awarded.  And 
on  the  second  trial  the  jury  found  for  the  plaintiff,  and,  in 
answer  to  the  same  sjiecial  questions,  returned  in  writing  the 
following  answer,  "Yes,  we  think  these  papere  were  misrep- 
ixnsented  at  the  time  of  the  assignment." 

It  is  certainly  not  intended  in  this  case  to  say 
anything  harsh  in  regard  to  Mr.  Welty.  The  answer 
of  the  first  jury,  which  might  be  more  reliable,  is  not  before 
us.  We  must  look  only  to  the  answer  of  the  second  jury 
on  this  vital  point  We  must,  on  this  hearing  of  this  writ 
of  error,  consider  all  the  evidence  before  us.  Code  (Ed.  1891) 
c.  131,  s.  9.  But  the  general  rule  is  that  the  verdict  ought  not 
on  that  ground  be  disturbed,  unless  the  court  can  plainly 
see  that  the  verdict  is  without  evidence  on  some  essential 
point,  or  that  there  is  a  clear  and  decided  preponderance  of 
evidence  against  the  finding  of  the  jury. 

On  this  vital  point,  as  we  have  already  seen,  the  evidence 
is  confiicting,  as  well  as  the  verdicts;  but  the  last  is  the  only 
one  before  us,  and,  under  the  rule  as  announced,  we  are  of 
opinion  it  must  stand  as  a  finding  on  the  issue  and  of  the  dam- 
ages by  them  assessed.    Judgment  affirmed. 
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1.  NEaoTiABLB    Note— Accommodation    Papbb— Bubdbn    op 

Proof. 

Where  it  is  shown  in  evidence  that  a  certain  negotiable  prom- 
isory  note  was  made  and  delivered  to  the  payee  at  his  Instance, 
and  for  his  accommodation  for  a  specific  purpose,  and  that  such 
payee  without  the  knowledge  and  consent  of  the  maker,  used 
snch  note  for  a  different  purpose,  the  burden  is  on  the  holder 
of  such  note  to  show  that  he  received  it  in  the  ordinary  course 
of  business,  before  maturity,  for  value,  without  notice  of  its 
wrongful  misuse  by  the  payee,  before  he  can  recover  from  the 
maker. 

2.  Kegotiable  Note— Valuable  Consideration- Pre-exist 

ING  Debt. 

A  pre-existing  debt  is  not  such  valuable  consideration  as  will 
protect  the  holder  of  a  negatLable  note  wrongfully  pledged  as  col- 
lateral security  by  the  payee. 

3.  Witness — M  ^terial  Fact— Conclitsive  Presumption. 

Wh^re  the  burden  is  on  a  party  to  a  €uit  to  prove  a  material 
fact  in  Issue,  the  failure,  without  excuse,  to  produce  an  import- 
ant and  necessary  witness  to  such  fact,  raises  the  conclusive 
presumption  that  such  witness'  testimony,  if  introduced,  would 
be  adverse  to  the  pretensions  of  such  party. 

Johnson  &  Hale  forplaintffinerror,  cited  1  Par.  Bills.  & 
N.  188;  2  Par.  Bills  &  N.  105;  Smith  Transf.  Neg.  Pa-  7;  28  W. 
Va.  333;  35  W.  Va.  391;  13  W.  Va.  261;  35  W.  Va.  260;  1  Par, 
Bill  &  N.  501 ;  23  W.  Va.  90,  97;  21  W.  Va.  455 ;  10  W.  Va.  662; 
12  W.  Va.  772,  611. 

A.  W.  Keynolds  for  defendant  in  error,  cited  1  Greenl. 
Ev.  §  82;  27  W.  Va.  17;  83  Pu.  St.  248, 372;  106  Pa-  St.  170, 173; 
118  Pa.  St  565;  151  Pa.  St.  228,  229;  20  Atl.  Rep.  186;  3  Am. 
&  Eng.  Enc.  Law  542;  Code,  c.  13,  s.  14;  14  Sup.  Ct.  Rep.  816; 
31  W.  Va.  662;  24  W.  Va.  606;  17  W.  Va.  683;  14  W.  Va.  708; 
18  W.  Va.  1, 766;  27  W.  Va.  75;  32  W.  Va.  120;  34  W  Va,  155; 
S  W.  Va.  373;  6  W.  Va,  388;  7  W.  Va.  348. 
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Dent,  Judge: 

A  suit  brought  by  the  Union  Trust  Company  against  J.  L 
McClellan  on  a  certain  promissory  note,  in  the. Circuit  Court 
of  Mercer  county,  resulted  on  the  54th  day  of  February,  1894, 
in  a  judgment  for  the  defendant,  from  which  the  plaintiff  ob- 
tained a  writ  of  error,  and  here  relies  on  the  following  prolix 
and  argumentative  assignment,  to  wit:    "First  The  court 
erred  in  permitting  the  defendant  to  read  as  evidence  to  the 
jury  the  deposition  of  \Vm.  B.  Reed,  over  the  objections  of 
the  plaintiff.    This  deposition  was  wholly  immaterial  and 
irrelevant.    This  suit  was  brought  upon  a  note  negotiable 
under  the  laws  of  the  state  of  Pennsylvania,    The  plaintiff 
was  the  owner  thereof,  having  taken  it  for  value,  and  this 
deposition  undertakes  to  explain  the  circumstances  under 
w^hich  it  was  executed  by  the  defendant  to  the  said  Wm.  B. 
Reed,  the  payee  thereof.    Second.  The  said  Circuit  Court 
erred  in  permitting  the  defendant  to  testify  before  the  jury 
in  explanation  of  the  circumstances  under  which  he  executed 
the  said  negotiable  note  to  the  said  Wm.  B.  Reed,  over  the 
objection  of  the  plaintiff.     Third.  The  court  erred  in  permit- 
ting the  defendant  to  testify  to  the  jury  why  the  said  Reed 
proposed  to  give  to  the  said  defendant  five  hundred  shares 
of  stock  in  the  Fottrell  L  W.  C.  Company,  over  the  objection 
of  the  plaintiff.    This  was  wholly  irrelevant  and  immaterial, 
and  tended  to  lead  away  the  mind  of  the  jury  from  the  issuQ 
in  the  case.    Fourth.  The  court  erred  in  permitting  the  de- 
fendant to  testify  before  the  jury  as  to  the  opportunity  that 
the  plaintiff  had  to  see  the  defendant  in  Philadelphia,  and 
as  to  the  number  of  times  they  passed  by  tlie  plaintiff's 
place  of  business  while  in  Philadelphia,  and  as  to  where  he 
first  found  out  that  the  note  sued  on  in  this  case  had  not 
been  used  according  to  the  contract  between  him  and  the 
said  Reed,  and  as  to  how  long  it  was  before  the  first  action 
was  brought  on  said  note,  over  the  objections  of  the  plaintiff. 
Fifth.  The  court  erred  in  refusing  to  strike  out  the  whole 
of  the  examination  in  chief  of  the  defendant    Sixth.  The 
said  court  erred  in  refusing  to  strike  out  the  whole  of  the 
defendant's  evidence  in  this  case,  and  direct  the  jury  to  find 
a  verdict  for  the  plaintiff,  because  it  presented  no  valid  de- 
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fense.  This  practice  was  approved  by  the  court  of  appeals 
of  this  state  in  the  case  of  Spencer  v.  Rose,  28  W.  Va.  333. 
Seventh.  The  court  erred  in  permitting  the  defendant  to  tes- 
tify to  the  jury  in  Mirrebuttal  that  he  had  never  executed 
the  note  referred  to  in  the  deposition  of  D.  Howard  Foote, 
read  in  the  case  before  the  jury.  Eighth.  The  court  erred  in 
refusing  to  give  to  the  jury,  at  the  instance  of  the  plaintiff, 
instructions  Xos.  1,  2,  3,  4  and  5.  It  was  clearly  error  in 
the  court  in  refusing  to  give  these  instructions,  especially 
so  as  to  No.  3.  There  was  evidence  in  the  case  showing  that 
the  note  sued  on  was  endorsed  to  the  plaintiff  by  the  payee, 
Reed,  for  a  consideration,  and  there  was  evidence  showing  or 
tending  to  f^how  that  a  consideration  passed  from  the  payee, 
Reed,  to  J.  L.  McClellan,  the  maker  thereof,  and  there  was 
evidence  tending  to  show  that  Reed,  the  payee,  practiced  a 
fraud  upon  McClellan,  the  maker;  and  it  is  hard  to  conceive 
why  the  court  rejected  this  instruction,  which  was  intended 
to  meet  this  view  of  the  case.  Ninth.  The  court  erred  in 
giving  to  the  jury  instruction  No.  1  for  the  defendant.  This 
was  clearly  erroneous.  It  garbles  the  facts,  and  violates  a 
well  established  principle.  It  put  prominently  before  the 
jury  parts  of  the  evidence,  and  ignored  other  parts  of  the 
evidence.  It  is  long,  prolix  and  hard  to  understand,  and 
does  not  propound  the  law  correctly.  Tenth.  The  verdict 
was  contrary  to  the  evidence  in  the  case.  Wm.  B.  Reed  in 
his  deposition  says  that  the  note  was  given  him  for  the  pur- 
pose of  having  it  discounted;  and  he  further  said  in  his  de- 
position that  said  note  was  used  by  him  in  paying  for  stock 
in  the  Pottrell  I.  W.  C.  Company  for  the  defendant  The 
whole  evidence  in  the  case  shows  that  the  note  sued  on  was 
either  based  on  valuable  consideration  to  the  defendant,  the 
maker,  or  that  it  was  an  accommodation  note  given  by  the 
defendant  to  accommodate  his  friend,  Wm.  B.  Reed,  and  in 
either  event  the  verdict  should  have  been  for  the  plaintiff." 
No  other  errors  were  assigned  at  the  bar,  and,  as  none  are 
apparent  from  the  record  after  careful  inspection,  it  must 
be  presumed  they  do  not  exist,  as  the  able  counsel  for  the 
plaintiff  would  not  have  overlooked  them. 
.  The  four  instructions  asked  for  plaintiff  and  refused,  are 
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as  follows,  to  wit:  "Instruction  No.  2:  The  court  further 
instructs  the  jury  that  if  thej  believe  from  the  evidence  in 
this  case  that  the  note  sued  on  in  this  case  was  made  and 
delivered  by  the  defendant,  McClellan,  to  Wm.  B.  Reed,  as 
payee,  for  the  personal  accommodation  of  said  Reed  and  with 
the  understanding  that  the  said  Reed  should  use  the  said 
note  for  the  purpose  only  of  paying  for  or  showing  to  the 
stockholders  of  the  Fottrell  Insulating  Wire  Cable  Company 
that  five  hundred  shares'  of  the  capital  stock  of  said  company 
had  been  paid  for  by  the  said  defendant,  or  the  said  defend- 
ant and  said  Reed  jointly;  and  the  jury  shall  further  be- 
lieve from  the  evidence  in  this  case  that  the  said  Reed,  with 
said  understanding,  which  he  made  known  to  the  plaintiff 
at  the  time  he  negotiated  said  note  to  the  plaintiff,  and  that 
he  did,  before  the  maturity  of  said  note,  negotiate  the  same 
to  the  plaintiff  for  value  by  jrotting  the  money  thereon,  by 
having  the  same  discounted,  and  getting  the  money,  or  by 
having  his  own  note  discounted,  and  at  the*  time  of  such  dis- 
count, and  in  part  consideration  thereof,  he,  Reed,  deposited 
the  note  in  suit  as  collateral  security — then  the  jury  should 
find  for  the  plaintiff.  Instruction  No.  3:  The  court  instructs 
the  jury  that  if  they  believe  from  the  evidence  in  this  case 
that  the  note  sued  on  in  this  case  was  talven  bv  Reed,  the 
payee,  for  valuable  consideration,  and  that  the  said  Reed 
indorsed  and  delivered  the  said  note  to  the  plaintiff  for  val- 
uable consideration,  then  the  plaintiff  has  the  right  to  i-ecover 
on  said  note,  unless  they  further  believe  from  the  evidence 
in  this  case  that  the  said  Reed  procured  said  note  from  the 
defendant  through  fraud,  and  that  the  plaintiff,  at  the  time 
it  took  said  note,  knew  of  said  fraud,  and  the  burden  of 
proving  said  fraud  and  notice  is  on  the  defendant  Instruc- 
tion No.  4:  The  court  instructs  the  jury  that  if  they  believt? 
from  the  evidence  in  this  case  that  the  note  sued  on  in  thi? 
case  was  made  bv  the  defendant  J.  Ij.  ^IcOlellan  to  W.  D. 
Reed,  as  payee,  and  that  said  note  was  made  for  the  purpose 
of  discount,  and  that  the  said  Reed,  before  the  maturity  of 
the  said  note,  indorsed  and  delivered  the  same  for  value  to 
the  plaintiff,  Union  Trust  Company,  then  the  said  plaintiff  is 
entitled  to  recover  in  this  case,  unless  the  jury  shall  believe 
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from  the  evidence  in  this  case  that  the  said  note  was  ob- 
-tained  by  the  said  Reed  from  the  said  McClellan  by  fraud, 
and  that  the  plaintiff  had  knowledge  of  such  fraud  when  it 
took  the  said  note  from  the  said  Reed;  and  the  burden  of 
proving  fraud  is  on  the  defendant  Instruction  No.  5:  The 
•court  further  instructs  the  jury  that  if  they  believe  from  the 
evidence  in  this  case  that  the  plaintiff  took  the  note  in  suit 
before  its  maturity,  for  value,  and  without  notice  of  any 
equities  (if  the  jury  from  the  evidence  shall  believe  any 
€Hjuities  existed)  between  the  defendant  McClellan  and  W.  B. 
Reed,  the  payee  of  said  note,  then  the  plaintiff  is  entitled 
to  recover  in  this  case,  and  the  jury  should  so  find."  Indorse- 
ment on  this  instruction  by  the  judge  of  the  court:  "This 
instruction  is  refused  upon  the  ground  that  it  is  abstract, 
and  submits  to  the  jury  questions  of  what  equities  are,  and 
tends  to  mislead  it — ^the  jury.    R.  C.  M." 

The  instruction  given  for  defendant  over  objection  of  plain- 
tiff is  as  follows:  "Defendant's  instruction  No.  1:  The 
court  instructs  the  jury  that  if  they  believe  from  the  evidence 
iu  this  case  that  the  defendant,  J.  L.  McClellan,  made  and 
delivered  to  W.  B.  Reed,  payee,  the  note  sued  on  in  this  case, 
that  it  might  be  indorsed  by  him,  said  Reed,  and  delivered 
to  the  Fottrell  Insulated  Wire  and  Cable  Company  at  a  then 
proposed  meeting  of  the  stockholders  thereof,  in  order  to 
bave  the  books  of  said  company  to  show  that  said  McClellan 
bad  fully  paid  up  for  five  hundred  shares  of  the  capital  stock 
of  said  company;  and  if  the  jury  furlher  believe  from  the 
evidence  that  the  said  W.  B.  Reed  had  agreed,  or  did  agree, 
that  he  would  give  said  five  hundred  shares  of  said  capital 
«tock  to  said  McClellan  in  consideration  of  certain  sales  that 
McClellan  had  made  for  said  Reed  of  Penn  placer  mining 
«tock;  and  if  the  jury  believe  from  the  evidence  that  the  said 
note  was  made  by  said  McClellan  and  received  by  said  Reed 
for  the  purpose  aforesaid,  and  for  no  other  puri)08e,  and  that 
it  was  the  contract  and  agreement  between  said  Reed  and 
said  McClellan  at  the  time  said  note  was  made  and  delivered 
that  said  note  should  be  used  for  said  purpose,  and  none 
other;  and  if  the  jury  further  believe  from  the  evidence  in 
this  case  that  said  Reed  agreed  with  said  McClellan,  at  the 
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time  of  the  making  and  delivery  of  the  note  sued  on  in  thi» 
case,  that  he,  said  Reed,  would  pay  the  amount  of  said  note 
to  said  Fottrell  Insulated  Wire  Cable  Company,  and  that 
said  McClellan  should  not  pay  the  same;  and  if  the  jury 
further  believe  from  the  evidence  in  this  case  that  the  said 
\V .  B.  Reed,  in  violation  of  his  said  contract  with  McClellan^ 
instead  of  using  said  note  for  the  purpose  aforesaid,  indorsed 
and  delivered  the  said  note  to  the  plaintiff  in  this  case;  and 
if  the  jury  believe  from  the  evidence  in  this  case  that  said 
endorsement  and  delivery  of  said  nore  was  made  to  one  M. 
S.  Stokes  by  said  Reed,  that  said  Stokes  was  at  the  time  the 
treasurer  of  said  plaintiff,  the  Union  Trust  Company,  and 
was  authorized  to  act  for  said  plaintiff,  and  did  act  for  it  in 
said  negotiation,  and  received  said  note  from  sa'd  Reed  for 
said  company,  and  that  at  the  time  said  Stokes  so  received 
said  note  from  said  Reed  said  Stokes  knew  of  the  specific  pur- 
pose for  which  said  note  was  executed,  and  the  facts  and  cir- 
cumstances attending  its  making  and  delivery  aforesaid — 
then  the  jury  should  find  for  the  defendant  in  this  case,  not- 
withstanding they  may  further  believe  from  the  evidence 
in  the  case  that  the  plaintiff  paid  a  valuable  consideration  to 
said  Reed  for  said  note." 

The  facts  clearly  established  by  the  evidence  are  as  fol- 
lows: W.  B.  Reed  feeling  himself  under  obligation  to  the 
defendant  for  certain  services  rendered  by  the  latter  in  dis- 
posal of  certain  shares  of  stock,  agreed  to  give  him  five 
hundred  shares  of  stock  in  the  Fottrell  Insulated  Wire  Cable 
Company;  and  he  obtained  from  the  defendant  the  following 
note:  "J1,000.  Oct.  21,  1889.  Ninety  days  after  date  I 
promise  to  pay  to  the  order  of  W.  B.  Reed  at  the  ♦  ♦  • 
one  thousand  dollars,  without  defalcation,  value  received, 
J.  L.  McClellan."  Indorsed:  ^'Protest  waived.  W.  R 
Reed" — to  show  the  directors  of  the  company  that  the  stock 
promised  defendant  was  fully  paid,  and  then  he  would  pay 
for  the  stock  in  a  few  days,  and  take  up  the  note.  That  said 
Reed  then  took  said  note,  which  was  negotiable  under  the 
laws  of  Pennsylvania,  the  place  of  making  being  Philadel- 
phia, and  transferred  the  same  to  the  plaintiff,  either  as  col- 
lateral security  for  his  own  note,  executed  for  money  then 
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borrowed,  or  for  a  pre-existing  debt.  That  defendant  resid- 
ed in  Norristown,  seventeen  miles  out  of  the  city,  and  re- 
mained at  Philadelphia  until  March  1, 1890,  and,  except  that 
Heed  informed  him  that  he  had  paid  oflP  the  note,  he  heard 
nothing  from  it,  and  never  knew  it  was  held  by  the  plaintiff, 
until  May,  1891,  after  he  had  moved  to  West  Virginia,  shortly 
before  suit  was  brought  upon  it. 

There  are  some  disputed  questions  of  fact  in  the  case.  Mr. 
Reed,  the  payee  of  the  note,  Siiys  that  he  assigned  and  deliv- 
ered the  same  to  one  M.  S.  Stokes,  secretary  and  treasurer  of 
the  plaintiff,  as  a  collateral  security  for  his  own  note,  execut- 
ed at  the  same  time;  that  Mr.  Stokes  knew  the  purpose  for 
•which  the  McClellan  note  was  executed,  and  at  first  objected^ 
but  finally  took  it.  D.  Howard  Poote  testifies  that  he  was 
assistant  treasurer  of  the  Union  Trust  Company  during  the 
year  1889  (in  his  first  deposition)  and  that  W.  B.  Reed  brought 
the  note  to  the  company,  and  obtained  a  loan  on  it  His  de- 
position was  taken  a  second  time  January  11,  1894,  and  he 
then  testified  that  it  was  given  in  renewal  of  another  note  of 
defendant.  Reed  and  McClellan  both  testify  that  they  never 
gave  any  such  prior  note  as  the  witness  Foote  refers  to  in 
his  last  deposition.  There  are  other  matters  of  controversy 
in  this  case,  but  these  are  all  that  are  necessary  for  its  cor- 
rect decision. 

It  is  the  settled  rule  of  commercial  law  that  where  a  nego- 
tiable note  is  given  for  a  specific  purpose,  is  endorsed  and 
used  by  the  payee  for  an  entirely  different  purpose,  without 
the  knowledge  or  consent  of  the  maker,  the  burden  of  proof  is 
on  the  holder  of  such  note  to  show  that  he  received  it  in  the 
ordinary  course  of  business  before  maturity  for  a  valuable 
consderation^  and  without  notice  of  its  misuse  by  the  payee 
before  he  can  recover  from  the  maker.  Also  that  one  who 
takes  an  accommodation  note  as  a  collateral  security  for 
an  antecedent  debt  is  not  a  holder  for  value.  Such  is  at  least 
the  law  of  Pennsylvania,  where  the  note,  in  controversy  was 
executed.  Bank  v.  DunUy  151  Pa.  St.  228  (25  Atl.  80) ;  Hart 
V.  Trust  Co.,  118  Pa.  St.  565  ( 12  Atl.  5G1) ;  Carpenter  v.  Bank^ 
106  Pa,  St  170;  Rayer  v.  Bank,  83  Pa.  St.  248;  Wardell  v. 
HaweU,  9  Wend.  170 ;  Coddington  v.  Bay,  20  Johns.  637. 
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In  the  case  of  WoodhuU  v.  Holmes^  10  Johns.  230,  it  wsb  lail 
down  as  a  rule  that  ''a  party  to  negotiable  paper  may  be  n. 
witness  to  prove  facts  subsequent  to  the  due  execution  of  tlie 
note,  and  which  destroy  the  title  of  the  holder."  I>ef endant. 
McClellan,  was  a  competent  witness  to  show  why  the  note 
was  executed,  and  that  it  was  afterwards  misapplied  by  the 
payee.  Having  done  this,  both  by  the  testimony  of  himself 
and  the  payee,  Reed,  the  burden  was  then  on  the  plaintiff  to 
show  that  it  was  a  bona  fide  holder  before  maturity,  for  value, 
without  notice. 

Plaintiff's  second,  third  and  fourth  instructions  were  pro- 
perly refused  for  the  reason  that  they  sought  to  cast  the  bur- 
den of  proving  both  fraud  and  notice  upon  the  defendant 
The  second  instruction  goes  so  far  as  to  claim  that  even  if  the 
plaintiff  had  notice,  it  was  entitled  to  recover.  The  fifth  in- 
etruction  was  properly  refused  for  the  reasons  given  by  the 
court,  that  it  w^as  abstract,  uncertain  and  would  tend  to  mis- 
lead the  jury.  All  these  instructions  ignore  many  of  the 
facts  in  the  case,  and  were  properly  refused  for  this  reason. 
morrs  V.  Feick,  24  W.  Va.  606;  McMechen  v.  McMecken,  17  W. 
Va.  683. 

The  instruction  given  for  defendant,  while  it  is  long,  yet 
it  is  hard  to  see  how  it  could  be  any  shorter,  and  properly 
state  the  case  from  the  defendant's  standpoint  It  is  too 
plain  for  the  jury  to  have  been  misled  by  it,  and  it  correctly 
propounds  the  law.  Th<^re  can  not  be  the  possibility  of  a 
doubt  but  what  this  case  was  rightly  dedded  both  by  the 
jury  and  the  court.  The  preponderance  of  the  evidence  is 
clearly  in  favor  of  the  defendant  The  plaintiff  appears  to 
have  entirely  ignored  the  law  that  the  burden  was  upon  it 
of  proving  want  of  notice  of  the  fraud  vitiating  its  title.  The 
only  witness  it  could  have  proved  this  by  was  M-.  8.  Stokes, 
its  former  secretary  and  treasurer,  with  whom  Mr.  Reed 
says  he  dealt  when  he  transferred  the  note  to  the  plaintiff, 
and  whom  he  says  had  full  knowledge  of  the  purposes  of 
its  execution.  Not  only  does  this  prove  notice,  but  the  pre- 
sumption of  the  law  is  that  Mr.  Stokes  would  have  so  testified 
if  his  evidence  had  been  taken ;  and  it  was  suppressed  for  this 
reason.    ^'No  rule  of  law  is  better  settled  than  that  a  party 
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having  it  in  his  power  to  prove  a  fact,  if  it  exist,  which,  if 
proved  would  benefit  him,  his  failure  to  prove  it  must  be 
taken  as  conclusive  that  the  fact  does  not  exist"  City  of 
Wheeling  v,  Hatcleij,  18  W.  Va.  472;  Hefftehouoer  v.  Detrick,  27 
W.  Va.  16.  And  much  more  is  this  the  case  where  the  bur- 
den is  on  the  party  who  fails  to  produce  the  only  witness  to 
the  fact. 

It  is  true  that  the  evidence  of  D.  Howard  Foote  is  taken 
twice  on  this  subject.  But  his  statements  are  contradictory 
and  uncertain,  and  he  is  contradicted  by  both  McClellan  and 
Reed,  all  of  which  made  the  testimony  of  M.  S.  Stokes  the 
more  necessary,  and  the  presumption  of  the  adverse  charac- 
ter of  his  testimony  the  stronger. 

Of  two  innocent  sufferers  from  the  wrong  of  a  mutual 
friend  the  defendant,  from  the  evidence,  has  the  better  right, 
and  for  this  reason  the  judgment  is  affirmed,  there  appearing 
no  error  in  the  record  prejudicial  to  the  plaintiff. 


CHARLESTON. 
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Submitted  January  15,  1895— Decided  April  3,  1895. 

XuiSANCB— Negligence. 

A  mill  manufacturing  powder  and  other  explosives,  and 
storing  the  same  on  the  premises,  situate  on  the  bank  of  the 
Ohio  river  and  near  two  railroads  and  a  public  road,  is  a  public 
nuisance,  and  any  one  injured  in  property  by  explosion  of  pow- 
der stored  there  may  recover  damages  without  proof  of  negli- 
gence in  its  operation. 

Evi DEiJrc E—  Unnecessary  A  lleg ations— Surpltts a  ge 

Allegations  of  facts  not  necessary  to  maintain  an  action  or 
defense  are  immaterial  and  surplusage,  and  need  not  be  proven* 

EviDBNCE— Authentication  of  Papers. 

Where  a  Judge  is  ex  officio  clerk  of  a  court,  then  both  certi- 
ficates specified  in  section  19,  chapter  130,  Oode,  are  not  required, 
his  certificates  as  Judge  being  sufllclent. 
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4.  Evidence—Judicial  Notice— Law  of  Foreign  State. 

Under  section  4,  chapter  13,  Code,  courts  take  Judicial  notice, 
without  proof,  of  the  law  of  another  state,  and  In  so  doing  may 
consult  any  book  purporting  to  contain,  state,  or  explain  the 
same,  and  consider  any  testimony,  information  or  argument  of- 
fered on  the  subject. 

5.  Evidence— Foreign  Deed— Certification. 

Original  deeds  made  outside  of  this  state,  and  so  certified  as  to 
warrant  recordation  in  this  state,  are  admissible  in  evidence 
here. 

6.  P0SSE.SS10N— Evidence. 

Actual  possession  being  an  element  of  complete  legal  title 
to  real  estate  is  prima  jacie  evidence  of  such  title  in  the  posses- 
or.  One  in  such  position  may  maintain  trespass  or  trespass  on  the 
case  for  damage  thereto,  without  further  proof  of  his  title. 

7.  Possession— Trespass. 

Either  actual  or  constructive  possession  will  maintain  trespass 
for  damage  to  realty. 

-8.    Evidence— E«5TOPPEL— Answer. 

An  answer  in  chancery  in  another  suit  is  admissible  as  evi- 
dence of  an  admission  therein  in  behalf  of  one  though  not  a 
party  to  the  suit  in  which  it  was  filed,  though  it  would  not  be 
admissible  as  an  estoppel  under  the  prinicple  of  res  judicata. 

SiMMs  &  Enslow  for  plaintiff  in  error,  cited  Code,  c. 
180,  ss.  20,  21;  1  Johns.  78;  18  B.  Mon.  800;  15  Wall.  537;  33 
N.  W.  Rep.  224;  25  N.  E.  Rep.  259;  21  N.  E.  Rep.  8G4;  15  W. 
Va.  (576. 

Marcum,  Peyton  &  Marcum  for  defendant  in  error, 
cited  74  Pa.  St.  230;  Wood's  Law  of  Nuisance  (2d  Ed.)  §  69; 
80  N.  Y.  571);  36  Am.  Rep.  654;  6  Hill  292;  19  Am.  81.  Rep.  34, 
39,  note;  36  Am.  Rep.  508;  2()  W.  Va.  110;  Id.  236;  3  Am.  Dec. 
296;  Ohio  Rev.  8tat.  (1890)  §  533;  Ohio  Const.  Art.  IV,  §  16; 
r.  S.  Rev.  Stat.  §§  905,  906. 

Brannox,  JUDIJE: 

The  I^hoenix  Powder  Manufacturing  Company  was  sued  in 
an  action  of  trespass  on  the  case  in  the  Circuit  Court  of 
Wayne  counts  by  John  G.  Wilson,  to  recover  damages  to 
Wilson's  dwelling  house  and  other  buildings  resulting  from 
an  explosion  of  powder  stored  in  buildings  of  the  defendant 
comi)any.  The  jury  found  a  verdict  for  the  plaintiff,  subject 
to  the  defendant's  demurrer  to  the  plaintiff's  evidence,  on 
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^hich  demurrer  the  court  fjave  judgment  for  the  plaintiflf, 
:and  the  defendant  resorted  to  the  writ  of  error  which  we 
now^  decide. 

There  was  no  evidence  to  show  negligence  on  the  part  of 
the  defendant  in  the  operation  of  its  powder  mill  or  in  the 
fitorage  or  handling  of  its  powder,  and  thus  the  question 
arises  whether  the  plaintiff  can  recover  by  showing  only  the 
presence  of  the  mill  in  the  location  it  occupied,  the  storage 
■of  powder  there,  its  explosion,  and  the  consequent  damage 
to  the  plaintiff's  property,  without  proof  of  negligence. 

Was  the  defendant  maintaining  a  public  nuisance?  If  it 
was,  it  was  engaged  in  the  commission  of  a  ])ublic  wrong; 
and,  injury  resulting  therefrom  to  the  plaintiff,  the  defend- 
ant must  repair  such  injury. 

Powder  and  nitroglycerine  are  commodities  of  essential, 
if  not  primary,  importance  from  their  wide  use  in  war  and 
in  the  construction  of  railroads,  roads,  buildings  and  other 
varied  uses,  and  their  manufacture  is  a  business  entirely  re- 
spectable and  indispensable;  but  that  consideration  is  not 
all  controlling;  that  consideration  is  not  alone  to  be  regard- 
ed. The  rights  and  safety  of  those  not  engaged  in  their 
manufacture  must  not  be  forgotten.  They  are  agents  of 
magical  power  and  wrath,  ^yhen  the  spark  or  touch  of 
ignition  meets  them,  their  subtle  force  is  awakened  to  in- 
stantaneous action — an  action  giving  no  warning,  and  so 
potent  that  almost  in  the  twinkling  of  an  eye,  before  thought 
of  self  preservation  can  come,  it  wastes  man  and  his  home 
and  his  savings  with  irrepressible  energy.  Often  the  ex- 
plosion comes  from  causes  not  discernible,  which  reasonable 
foresight  or  prudence  can  not  see.  Valuable  as  are  these 
giants  as  auxiliaries  to  man  in  his  great  works,  they  must 
be  limited  to  places  and  bounds  of  safety. 

Here  is  a  mill,  making  powder  and  other  explosives,  stand- 
ing light  on  the  bank  of  the  Ohio  river,  upon  which,  day  and 
nighty  boats  bear  thousands  of  precious  lives  and  thousands 
of  dollars  of  property,  about  two  hundred  yards  from  the 
great  Chesapeake  &  Ohio  Railroad  and  about  three  hundred 
jrards  from  the  Huntington  &  Big  Sandy  Railroad,  both  great 
highways  of  the  public,  with  trains  filled  with  passengers 
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and  property  passing  over  tbem  almost  hourly^  and  about 
seventy  five  yards  from  a  country  road,  also  a  highway  in 
constant  use.  Six  explosions  occurred  at  this  mill  within 
three  years,  showing  that  it  was  a  constant  menace  to  life 
and  property  for  a  wide  range  around  it,  within  which  many 
people  lived  and  worked,  as  its  explosions  threw  large  pieces 
of  iron  and  large  timbers  out  into  the  river,  and  some  clear 
across  into  the  town  of  Burlington,  about  one  half  mile 
away  on  the  Ohio  bank  of  the  river,  and  into  fields  in  Ohio, 
a  mile  distant.  The  buildings  of  the  plaintiff  which  were  in- 
jured in  the  explosion  involved  in  this  suit  stood  in  Burling- 
ton. These  explosions  have  injured  many  houses  in  Ohio, 
by  shaking  and  jarring,  damaging  chimneys,  walls,  plaster- 
ing, etc.,  from  the  force  of  concussion.  Some  of  ihe  explo- 
sions were  terrible  in  their  power  and  shock.  This  powder 
mill,  with  its  great  quantity  of  explosives  in  its  storehouse, 
was  a  constant  danger  impending  over  those  highways  and 
all  lawfully  using  them,  and  the  people  living  in  the  neigh- 
borliood  within  the  danger  limit — an  ever  present  peril,  day 
and  night. 

The  manufacture  and  keeping  of  quantities  of  gunpowder, 
•nitroglycerine  and  other  explosives  in  or  dangerously  near 
to  public  places,  such  as  towns  or  highways,  is  a  public  nui- 
sance and  indictable  as  such.  It  makes  no  difference  whether 
carefully  or  negligently  conducted  and  managed.  Negli- 
gence is  here  no  material  element.  If  damage  happen  to  a 
person  from  explosion,  the  injured  party  is  entitled  to  com- 
pensation without  i^roving  negligence  on  the  part  of  the  de- 
fendant. He  is  injured  by  that  which  breaks  the  law — ^the 
law  against  public  nuisance.  He  is  in  no  fault,  while  the 
other  man  is,  and  Ue  has  received  damage  from  that  other 
man's  wronp:f ul  act.  He  has  a  right  to  immunity  from  this  in- 
jury^ and  the  other  man  owed  him  the  duty  of  securing  him 
immunity.  The  state  is  wronged  by  the  maintenance  of  a  nui- 
sance whichraavatanvmomenttake  the  lives  and  destrov  the 
property  of  its  people  passing  and  repassing  over  its  high- 
ways, and  reposing  and  working  in  their  accustomed  places, 
and  the  particular  person  hurt  has  special  cause  of  com- 
plaint, because  he  is  especially  injured.  TaVbott  v.  Km^,  32 
VV.  Va.  6  (9  S.  E.  Rep.  48). 
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It  is  true  the  manufacturer  owns  his  mill,  and  Ib  engaged 
In  lawful  and  honorable  business;  but  he  has  violated  that 
maxim,  centuries  old  in<  the  law,  yet  vital  and  indispensable 
in  organized  society,  where  everyone  must  use  his  property 
to  earn  bread,  ^^Sic  utere  ttio  ut  alkmim  non  laedds^'  (So  use 
jovLV  own  property  that  you  injure  not  another).  This  lawful 
but  dangerous  busin<'KS,  being  earned  on  where  it  is,  is  a  pub- 
lic nuisance.  No  care  can  exempt  it,  situated  where  it  is, 
from  the  charge  of  being  a  nuisance.  Wood,  Nuis.  §  69; 
Wier'8  Appeal,  74  Pa.  St.  230;  Heeg  v.  Licht,  80  N.  Y.  579; 
Myers  v.  Malcolm,  6  Hill  292;  Potoder  Co.  v.  Teamey,  131  111. 
322  (23  N.  E.  Rep.  389);  19  Am.  St.  R.  34  and  note  p.  39;  Mc- 
Andretca  v.  CoUerd,  42  N.  J.  Law  189. 

In  McAndrews  v.  Collerd,  supra,  the  opinion  says  that 
''^keeping  powder,  nitroglycerine,  or  other  explosive  substan- 
ces, in  larfi^e  quantities,  in  the  vicinity  of  a  dwelling  house 
or  other  place  of  business,  is  a  nuisance  per  se,  and  may  be 
nbated  by  action  at  law<or  injunction  in  equity,  and,  if  actual 
injury  results,  the  person  keeping  them  is  liable  therefor, 
even  though  the  act  occasioning  the  explosion  is  due  to  other 
persons,  and  is  not  chargeable  to  his  personal  negligence." 
The  reason  is  the  act  is  wrongful,  fraught  with  danger  all 
the  time,  and  it  is  illogical  to  call  on  one  who,  free  from 
fault,  has  been  injured  to  prove  that  the  party  who  injured 
Wm  conducted  a  business  confessedly  unlawful  in  a  care- 
less manner,  and  just  wherein  he  was  careless.  His  whole 
action  is  negligent  from  being  wrongful,  so  to  speak.  The 
authorities  above  cited  dispense  with  proof  of  negligence  by 
the  plaintiff.  Later  New  York  cases  overrule  the  case  of 
People  V.  Sands,  1  Johns.  78,  in  this  regard. 

Now,  if  this  mill  were  located  in  a  secluded  place— one  re- 
moved from  highways — being  in  itself  a  lawful  business,  the 
case  would  be  different;  it  would  not  be  a  public  nuisance, 
and  to  recover  injury  from  an  explosion  I  apprehend  the 
plaintiff  must  show  negligence  on  the  defendant's  part  But 
it  is  contended  that  as  the  declaration  alleges  negligence  on 
the  part  of  the  defendant,  it  must  be  proven.  That  allega- 
tion was  unnecessary,  immaterial  and  surplusage,  and  the 
law  does  not  require  anything  but  material  allegations  to  be 
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proven.    State  v.  Howes,  26  W4  Va,  110;  State  v.  Hall,  26  W, 
Va-  236;  1  Greenl.  Ev.  §  51. 

Another  matter  in  tlie  case  relied  upon  as  error  is  the  in- 
troduction in  evidence  of  a  copy  of  a  will  to  show  title  in  th^ 
plaintiff  to  the  premises  injured.    It  was  probated  in  Ohio, 
and  it  is  said  that  it  is  insufflcientl  v  authenticated  in  the  fact 
that,  though  certified  as  a  full,  true  copy  by  the  probate  judge 
it  wants  the  clerk's  certificate,  both  being  required  by  section 
19,  chapter  130,  Code.    By  the  constitution  of  Ohio  and  its 
statute  law^  the  probjite  judge  is  also  clerk  of  the  probate 
court,  and  keeper  of  its  books  and  papers.    This  same  per- 
son could  make  two  certificates,  but  that  would  seem  use- 
less.    The  object  of  the  statute  in  requiring  two  certificates 
is  to  double  the  probability  of  truthful  certification ;  but  this 
can  not  be  done  where  one  man  fills  both  places,  the  statute 
requiring  the  judge  of  the  same  court  to  certify  that  the 
clerk's  certificate  is  in  due  form.    It  has  been  held  that, 
where  one  person  is  clerk  and  judge  both,  it  is  sufficient 
Cox  V.  Jones,  52  Ga.  438.    We  have  the  right  under  section  4, 
chapter  13,  Code,  to  take  judicial  notice  of  the  law  of  another 
state,  this  being  a  change  from  the  former  law  (1  Rob.  Prac. 
249;  1  Greenl.  Ev.  §  5,  note  1;  /(i.  §  489)  and,  in  exercising  this- 
power,  can  consult  the  statutes  of  Ohio,  or  any  other  book, 
to  learn  that  the  probate  judge  is  by  law  ex  officio  clerk 
of  the  probate  court     OoodrwlVs  Case,  14  W.  Va.  840;  Man- 
ufacturing Co.  V.  Bennett,  28  W.  Va.  16. 

It  is  claimed  that  certain  deeds  were  improperly  admitted. 
They  were  offered  to  show  title  in  the  plaintiff.  They  pur- 
port to  be  original  deeds,  not  authenticated  copies,  and,  be- 
ing acknowledged  in  such  manner  as  would  allow  them  to 
be  recorded  here,  that  is  sufficient  under  section  21,  chapter 
130,  Code.  1891.  But,  even  were  the  said  will  and  deeds  not 
admissible,  it  would  be  immaterial,  as  the  plaintiff,  so  far 
as  concerns  his  title  to  the  premises,  could  maintain  his  ac- 
tion, as  he  was  in  actual  possession,  which  is  one  and  the 
first  element  of  title,  as  it  is  prima  facie  evidence  of  full  legal 
title  in  him  who  has  it.  1  Lomax,  Dig.  574 ;  2  Minor's  Inst, 
447;  2  Bl.  Comm.  596  and  note.  One  in  actual  possession  may 
maintaintrespassgwarec/ai/^Mm/rf^i^  Formerly,  to  maintain 
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that  action,  actual  possession  was  necessary.  Bart.  Law 
Prac.  182;  Kretzer  v.  Wysong,  6  Band.  (Va.)  8;  and  Truss  v. 
Old,  Id.  556.  Therefore,  a  tenant  being  in  possession,  the 
landlord  could  not  sue  in  trespass  for  lasting  injury  to  the 
freehold,  but  must  bring  trespass  on  the  case.    1  Tucker  191. 

,  But  now  a  constructive  possession  is  sufficient  to  maintain 
trespass.  Snider  v.  Myers,  3  W.  Va.  195 ;  Storrs  v.  Feick,  24 
W.  Va.  606. 

I  suppose  the  injury  to  the  plaintiff's  property  was  so  di- 
rect and  immediate  from  the  explosion  as  to  warrant  an  ac- 
tion of  trespass  under  the  strict  principles  of  the  common- 
law;  but  that  is  irrelevant,  as,  the  action  here  being  trespass 
on  the  case,  we  need  not  consider  the  nice  and  finespun  dis- 
tinction as  to  direct  and  consequential  injury,  on  which  rest- 
ed the  choice  between  the  two  forms  of  action,  resulting  for- 
merly in  so  many  nonsuits,  discussed  in  Jordan  v.  Wyatt,  4 
Gratt.  151  and  elsewhere,  as  the  enactment  found  in  section 
8,  chapter  103,  Code,  that  "in  any  case  in  which  an  action  of 
trespass  will  lie  there  may  be  maintained  an  action  of  tres- 

.  pass  on  the  case,"  does  away  with  it  in  this  case. 

Another  error  alleged  in  the  petition  for  the  writ  of  error 
is  that  the  court  allowed  to  go  in  evidence  the  answer  of  the 
Phoenix  Powder  Manufacturing  Company  filed  in  a  suit  of 
the  Huntington  &  Kenova  Land  Development  Company.  The 
object  of  tendering  this  answer  as  evidence  was,  I  suppose,  to 
have  the  benefit  of  the  statement  in  it  as  an  admission  that 
the  defendant  did  buy  land,  and  upon  it  erect  and  operate  a 
powder  manufactory.  Was  it  admissible?  It  was  a  plead- 
ing in  a  case  to  which  Wilson  was  a  stranger.  A  judicial 
record  is  not  admissible  against  or  binding  upon  parties  to 
it,  in  favor  of  strangers  to  it,  its  effect  being  con- 
fined to  parties  and  their  privies,  that  is,  when  of- 
fered to  liave  the  effect  of  estoppel,  under  the  prin- 
ciple of  res  judicata;  but  that  was  not  the  purpose  of  the 
introduction  here,  it  being  offered  only  as  an  item  of  evi- 
dence is  an  admission  by  the  defendant,  open  to  explanation 
or  rebuttal.  There  is  a  volume  of  law  to  show  that  pleadings 
In  another  cause  may  be  used  for  evidentiary  or  collateral 
purposes  where  only  one  party  to  the  case  on  trial  was  a 
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party  to  the  former  one.  An  answer  in  chancery  may  be 
used  as  evidence  of  an  admission  of  a  fact  or  facts.  Hunter 
V.  Jones,  6  Rand.  (Va.)  541;  Tabb  v.  Cabell,  17  Gratt  160;  1 
Greenl.  Ev.  §  572a;  1  Whart.  Ev.  §§  aS6,  838.  Moreover,  with- 
out the  admission  contained  in  the  answer,  there  was  plenty 
of  evidence  to  show  that  the  defendants  built  and  operated 
the  mill,  and  stored  powder  there,  especially  on  a  demurrer 
to  evidence.  There  was  ample  evidence  to  sustain  the  ver- 
dict, especially  considered  upon  a  demurrer  to  the  evidence. 
We  can  not  set  aside  the  verdict  for  excessiveness  of  dam- 
ages.   Therefore  we  aflirm  the  judgment. 
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*B0  iw         1-    Speoific  Performance— Innocent  Purchaser. 

—     ^  Where  a  vendor  by  executory  contract,  has  conveyed  the  legal 

j  52  €071  title  U>  a  subaequenw  purchaser  for  value,  without  notice,  there 

^  ^1  can  not  be  specific  performance  of  the  executory  contract  in  favor 

"^  420<  ^^  ^^^  ^^^  purchaser;  but.  If  the  second  purchaser  had  notice, 

*•  2wl  there  can  be,  the  conveyance  to  him  being  void  as  to  the  first 

Tn  258  purchaser,  and  he  can  be  compelled  to  convey  the  land,  with- 

*®  ^  out  warranty,  to  the  first  purchaser.    Proper  decree  in  such  case. 

SI,    Specific  Performance— Outstanding  Incttmbrance— Gen- 
eral Warranty. 

Where  the  land  is  subject  to  a  life  maintenance  in  favor  of  a 
third  party,  that  is  no  impediment  to  a  specific  performance  of  a 
contract  of  sale  with  general  warranty.  If  the  purchaser  will  ac- 
cept a  conveyance  iwith  such  warranty,  and  rely  upon  it  for  in- 
demnity against  such  incumbrance. 

3.  Charge  on  Land. 

A  reservation  or  charge  upon  land,  in  a  conveyance,  for  main- 
tenance for  life,  is  valid,  though  no  amount  be  fixed. 

4.  Estoppel  in  Pais— Charge  on  Land. 

One  owning  or  having  any  interest  in  or  charge  upon  land, 
knowing  that  another  is  about  to  purchase  It,  who  declares  to 
such  other  person,  that  he  has  no  interest  in  the  land,- and  that 
the  one  proposing  to  sell  has  the  absolute  right  to  the  land,  can 
not  set  up  any  ownership,  interest,  or  charge,  then  existing, 
hostile  to  the  right  acquired  by  such  purchaser. 
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6.    Estoppel,  in  Pais. 

Where  one,  by  words 'or  conduct.  Intentionally  causes  another 
to  believe  in  the  existence  of  a  certain  state  of  things,  or  such 
words  or  conduct  are  of  such  native  as  he  has  reason  to  believe 
will  cause  him  to  so  believe,  and  such  other,  not  knowing  to  the 
contrary,  acts  thereon,  the  former  will  be  estop{)ed  from  averring 
or  claiming  under  a  different  state  of  things,  then  existing  and 
known  to  him,  to  the  prejudice  of  the  other  party. 

6.  Subrogation. 

Subrogation,  being  merely  the  creature  of  equity,  and  not  of 
contractual  nature,  will  be  administered  only  In  harmony  with 
its  fixed  rules,  in  furtherance  of  justice. 

7.  Subrogation. 

Subrogation  is  not  given  to  one  who  officiously,  as  a  stranger, 
pays  a  debt  of  another. 

0 

8.  Subrogation— Fraud. 

One  guilty  of  fraud  in  the  transaction  in  wthich  he  asks  subro- 
gation, as  one  who  asks  it  must  come  before  the  court  with 
clean  hiands,  can  not.  have  subro^iBitioin.  Therefore,  a  secoad 
purchaser,  who,  with  notice  of  the  right  of  a  first  purchaser,  paysf 
ofP  a  lien  on  the  Hnd,  can  not  ask  to  be  suibstituted  to  It 

M.  \{,  Grouse  and  Millard  F.  Snider  for  appellee,  cited 
Jones  Liens.  §  1071;  8  Leigh  522;  30  W.  Va.  687;  3  Pom.  Eq. 
Jur.  §  1252;  2  Jonesi  Liens  §  1116;  Story  Eq.  Jur.  §§  384,  385, 
390;  Sug.  Vendors  (Ed.  1807)  480;  33  Ark.  468;  Hennan  Estop. 
§  776;  19  S.  E.  Rep.  539;  6  Johns.  Chy.  166;  5  Johna  Chy.  184; 
30  W.  Va.  687;  26  Gratt.  549;  39  W.  Va.  732;  10  W.  Va.  677; 
87  Va.  391;  2  Rob.  (Old)  Prac.  170;  2  Min.  List.  871;  2  Story 
Eq.  Jur.  S  751;  13  W.  Va.  388;  20  W.  Va.  272,  279;  10  Leigh 
179;  9  W.  Va.  154;  1  P.  &  H.  277;  26  W.  Va.  754;  27  W.  Va. 
229. 

J.  V.  Blair  for  appellants. 

Brannox,  Judge: 

Charlotte  A.  Swiger,  by  executory  contract,  sold  to  Squire 
Bates  a  tract  of  land.  The  consideration  was  nine  hundred 
dollars,  of  which  he  paid  down  twenty  dollars,  and  was  to 
pay  one  hundred  and  eighty  dollars  more  in  money  to  Char- 
lotte A.  Swiger,  and  pay  off  a  deed  of  trust  to  McMillan,  when 
the  deed  should  be  made  to  Bates,  and  the  remainder  was  to 
be  paid  in  three  annual  installments. 
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This  land  had  been  conveyed  to  Charlotte  A.  Swiger  by  her 
father  and  mother,  William  L.  Swiger  and  Elizabeth  Swiger, 
by  a  deed  reserving  to  them  "their  lifetime  maintenance  in 
said  land." 

Some  short  time  after  the  sale,  Bates  met  Charlotte  A. 
Swiger  and  her  father  and  mother  at  their  home,  counted  oat 
the  one  hundred  and  eighty  dollar  balance  of  cash  to  be 
paid  under  the  contract,  tendered  it,  and  asked  for  his  deed, 
which  was  refused;  and  they  said  they  would  pay  the  twenty 
dollars  back,  and  got  it,  and  proposed  to  refund  it  to  Bates. 
Bates  declined  to  receive  it,  saying  it  was  the  land  he  wanted, 
and  insisted  upon  the  performance  of  the  contract;  and,  as 
Charlotte  A.  Swiger  would  not  receive  the  one  hundred  and 
eighty  dollars,  he  left  it  on  the  table,  in  their  presence,  and 
left  the  house.  He  had  in  tlie  meantime  paid  a  small  part  of 
the  McMillan  deed  of  trust  debt^  and  had  received  from 
McMillan  a  writing  addressed  to  W.  L.  Swiger,  who,  with 
his  wife,  had  made  the  deed  of  trust  to  secure  a 
note  made  by  them  to  McMillan  saying  that  he 
(Bates)  had  arranged  to  settle  and  pay  the  debt 
amounting  to  one  hundred  and  six  dollars  and  eighty 
three  cents,  and  that  the  deed  of  trust  need  not  inter- 
fere with  any  trade  between  them.  This  writing  was  ex- 
hibited to  the  parties  on  the  occasion  when  Bates  offered  the 
money  and  demanded  a  deed.  Later  on  the  parties  met  again, 
when  a  deed  was  offered  to  Bates,  and  he  objected  to  it  for 
two  reasons — one,  that  its  boundary  included  some  land  of  a 
third  party,  and  because  of  indefiniteness  of  description;  the 
second,  because  it  reserved  "unto  said  Elizabeth  Swiger 
and  Wm.  L.  Swiger  their  life  estate,  support,  and  mainten- 
anceinand  onsaid  land,"  whereas  the  contract  between  Char- 
lotte A.  Swiger  and  Bates  called  for  a  general  warranty, 
making  no  provision  for  such  reservation  of  a  life  estate. 
The  reason  given  for  refusal  to  make  an  absolute  conveyance 
was  that  such  reservation  existed  in  favor  of  her  father  and 
mother,  and  they  would  not  join  in  the  deed. 

In  a  day  or  two  afterwards  Charlotte  A.  Swiger  sold  this 
sajtne  land  to  H.  L.  Swiger;  and  she  and  her  father  and  mother 
joined  in  a  deed  conveying  it  to  him  for  the  consideration  of 
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^ne  thousand  dollars,  of  which  one  hundred  and  seven  dollars 
is  recited  as  paid  down,  and  the  residue  payable  in  deferred 
installments^  reserviujj;  no  life  estate  or  maintenance. 

Then  Bates  brought  a  suit  in  the  Circuit  Court  of  Dod- 
dridge county  to  specifically  enforce  the  contract  between 
bim  and  Charlotte  A.  Swiger;  to  se^  aside  the  conveyance 
to  H.  L.  Swiger,  as  made  with  notice  on  his  part  of  Bates' ' 
purchase^  and  therefore  fraudulent;  and  to  declare  that 
the  life  maintenance  reserved  in  the  conveyance  to  Char- 
lotte A.  Swiger  in  favor  of  William  L.  and  Elizabeth  Swiger 
was  not  valid^  or  longer  valid^  a  gainst  Bat es^  because  he  (Bates) 
did  not  know  of  any  such  reservation  in  said  deed^  as  he  lived 
distant  from  the  ofiice  in  which  it  was  recorded,  and  William 
L.  Swiger  and  Elizabeth  Swiger  had  represented  and  de- 
clared to  him  at  the  time  when  he  entered  into  said  contract 
that  they  had  no  interest  in  the  land,  but  that  Charlotte  A. 
-Swiger  owned  it  all,  absolutely,  and  that  they  had  aided  in 
find  consented  to  her  making  the  sale,  and  he  relied  on  and 
believed  those  'representations. 

The  court  entered  a  decree  that  in  its  opinion,  Charlotte 
A.  Swiger  could  not  make  a  deed  in  accordance  with  her 
<*ontract,  but  that  plaintiff  was  entitled  to  specific  perform- 
ance, so  far  as  she  was  able  to  perform,  and  putting  Bates 
to  an  election  whether  he  would  accept  a  conveyance  of 
«uch  title  as.  she  was  able  to  make.  At  the  next  term  the 
court  entered  a  decree  from  which  it  appears  that  Bates  re- 
fused to  take  only  such  deed  as  she  could  make,  and  elected 
to  take  a  deed  in  /fee,  with  covenant  of  general  warranty, 
without  any  reservation  or  incumbrance,  save  a  lien  for  un- 
paid purchase  money;  and  the  court  thereupon  went  on  to 
decree  that  the  plaintiff  have  specific  execution  of  the  con- 
tract, and  that  William  L.  Swiger  had  forfeited  and  estop- 
ped himself  from  making  any  claim  for  life  maintenance 
upon  said  land,  but  that  Elizabeth  Swiger  had  not  done  so, 
and  reserving  her  life  maintenance,  without  prejudice  from 
the  decree,  and  annulling,  as  fraudulent,  the  deed  made  by 
Charlotte  A.  Swiger,  William  L.  Swiger  and  Elizabeth  Swi- 
ger to  H.  L.  Swiger,  and  that  Charlotte  A.  Swiger  execute 
to  Bates  a  deed,  with  general  warranty,  for  the  land,  withcmt 
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reservation  or  incumbrance,  save  a  lien  for  unpaid  purchase 
money,  and  that  Bates  execute  notes  therefor,  and  pa  v  ^fc- 
Millan  his  debt  Charlotte  A.,  H.  L.,  Elizabeth  and  William 
L.  Swiger  unite  in  an  appeal  from  said  decree.  Squire  1  »nles 
cross-assigns  certain  errors  to  his  prejudice. 

First,  it  is  said,  against  the  decree,  that  it  is  inconsisb-nt 
with  the  first  one.  That  is  not  material.  A  court  ouj?ht  to 
be  allowed  to  change  its  mind  before  final  decree.  The 
first  was  a  mere  expression  of  opinion,  but  preparatory  to 
a  further  decree;  it  decreed  nothing.  An  interlocutory  de- 
cree may  be  set  aside  before  the  final  decree.  Morgan  v. 
Railroad  Co.,  39  W.  Va.  19  (19  S.  E.  Rep.  588).  But  this  was 
no  decree. 

Now,  take  the  case  as  to  Charlotte  A.  Swiger.  She  made 
a  plain  contract  entitling  Bates  to  a  clear  conveyance,  with 
general  warranty;  and  the  deed  which  she  wished  Bates  to 
accept  was  not  a  compliance,  because  it  reserved  a  life  estate 
in  favor  of  William  L.  and  Elizabeth  Swiger.  Indeed,  under 
the  reservation  in  that  deed,  she  created,  as  I  think,  a  more 
serious  and  hurtful  encumbrance  to  her  vendee  than  that 
contained  inj'the  deed  from  her  father  and  mother  to  her,  as 
that  gave  them  only  maintenance,  not  a  right  to  possession, 
whereas  her  deed  to  Bates  called  for  a  life  estate  in  the 
land,  calling  for  possession,  but  in  any  view  an  encumbrance 
detracting  seriously  and  substantially  from  the  value  of 
Bates'  estate  in  the  land.  The  decree  of  specific  execution, 
as  against  her  (Charlotte  A.  Swiger)  is  one  but  as  a  matter 
of  course  under  equity  principles  of  specific  performance,  as 
expounded  in  Ahhott  v.  UHommi^dieu,  10  W.  Va.  677,  unless 
there  be  impediment,  either  because  of  her,  conveyance  to 
H.  L.  Swiger,  or  because  there  was  a  life  maintenance  charg- 
ed on  the  land  in  favor  of  her  father  and  mother,  which 
bound  her  estate,  and  which  might  involve  her  in  trouble 
from  action  for  breach  of  warranty  . 

As  to  the  impediment  from  her  conveyance  of  the  fee  to 
H.  L.  Swiger:  If  he  were  a  purchaser  for  value,  without 
notice,  no  decree  of  specific  performance  could  go  against 
Charlotte  A.  Swiger,  for  she  would  have  no  land  to  convey, 
and  would  be  utterly  disabled  from  conveying,  by  reason  of 
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• 
the  valid  estate  in  IL  I*.  Swiger;  and  the  decree  would  be 

abortiyey  and  the  plaintiff  could  get  relief  only  by  an  action 

for  damages  on  the  violated  contract.    Wat  Spec.  Perf.  § 

125;  Pom.  Spec.  Perf.  §§  294,  461,  462.    But  H.  L.  Swiger 

was  not  a  complete  purchaser,  not  having  paid  purchase 

money ;  and,  moreover,  itis  plain  and  clear  from  the  evidence 

that  when  he  purchased  he  knew,  as  he  admits,  of  the  sale 

to  Bates.    He  savs  Jje  was  informed  that  Bates  had  refused 

ft* 

to  accept  a  deed — the  insufficient  deed  above  referred  ta 
He  was  bound  toi  inquire  of  Bates  as  to  his  rights.  Bates 
did  nothing  to  mislead  him.  If  he  depended  on  misinforma- 
tion, he  assumed  the  risk  and  hazard.  The  truth  is,  his  con- 
duct is  entirely  reprehensible,  as  he  wanted  to  buy  the  land 
himsi^lf,  and  sought  the  merest  pretext  for  doin^  so,  in  viola- 
tion of  Bates'  rights;  and  no  one  readin}^  the  evidence  can 
hesitate  to  say  that  the  finding;  upon  it  by  the  Circuit  Court 
judge,  that  his  purchase  was  fraudulent  and  void,  is  correct. 
Next,  did  the  existence  of  the  life-main  tenauoe  charge  on 
the  land  in  favor  of  her  father  and  mother  forbid  a  decree 
against  her  compelling  her  into  u  {y:eneral  warranty,  which 
might  subject  her  to  liability  for  its  breach?  Here  an  ar- 
gument is  made  that  this  charg-.^  or  reservation  in  tlie  deed 
to  Charlotte  A.  Swiger  for  life  maiULOuan':e  is  too  gent^ral, 
liii liquidated  and  indefinite,  and  is  therefore  no  charj^e,  or 
vo5d;  and  this  contention  is  based  ou  Unt'cUy  v.  Oat:  on,  8 
Leigh.  522.  But  I  do  not  concur  in  thi?^  contention.  That 
case  does  say  thatan  agreement  betwiH>n  vendor  and  vendee 
that  the  vendee  support  vendor  during  life,  and  two  daugh- 
ters until  they  married,  constituted  no  lien;  but  there  was  no 
reservation  or  charge  in  the  deed,  and  it  was  in  the  days  of 
implied  lien,  and,  if  any  lien,  it  was  an  implied  one.  And 
Judge  Tucker  said  the  doctrine  of  secret,  implied  liens  had 
been  carried  too  far  already,  to  the  ruin  of  innoc'int  p\ir- 
chasers,  and  that  it  ought  not  to  be  extended  to  a  case  where 
the  amount  of  the  charge  was  indefinite,  extending  through 
several  lives,  and  would  justify  such  liens  in  favor  of  several 
generations,  so  that  purchasers  could  not  know  the  amoimt, 
even  if  they  knew  of  the  fact  of  the  charge.  But  here  is  an 
express  charge,  on  the  face  of  the  deed,  and,  while  indefinite 
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in  amount,  is  ascertainable;  and  a  purchaser  could  and 
would  be  bound  to  know  of  it,  aa  it  is  in  the  chain  of  hia  title. 
A  similar  charge  contained  in  a  deed  was  supported  in  Paw- 
nal  V.  Taylor,  10  Leigh  172.  Still,  though  a  valid  charge, 
it  wa»  no  bar  to  a  decree  of  specific  performance.  It  wa» 
not  a  total  absence  of  estate  in  Charlotte  Swiger,  but  only 
a  charge  for  a  small  part  of  the  duration  of  the  fee — a  partial 
disability — ^and  might  not  ever  be  enforced.  She,  with 
knowledge  of  it,  warranted 'against  it,  by  her  contract;  and 
she  can  not  declaim  against  a  liability  under  her  self-im- 
posed  warranty,  if  the  purchaser  is  willing  to  take  it  It 
may  be,  he  could  ask  performance,  with  compensation  by 
abatement 'from  purchase-money;  but  certainly  the  vendor 
can  not  complain  that  Bates  elects  to  accept,  and  rest  on  his 
warranty.  Pom.  Spec.  Perf.  §  438;  Wat.  Spec  Perf.  §§  U^u, 
203.  And  this  impediment  was  still  further  diminished  b? 
the  denial  of  any  right  in  William  L.  Swiger  to  claim  any- 
thing for  his  maintenance,  The  decree  wouUl  forever  bar 
him. 

As  to  H.  L.  Swiger:  I  have  said  enough  touching  his  case 
above. 

As  to  William  L.  Swiger:  The  evidence  is  abundant  to 
justify  the  decree  declaring  that  he  had  no  further  right  to 
maintenance  under  the  deed  from  his  wife  and  himself  to 
Charlotte  A.  Swiger.  He  induced  Bates  to  make  the  con- 
tract with  his  daughter.  He  was  present  at  the  drafting 
of  the  contract  (she  being  absent)  participated  in  it,  fixed 
terms^  and  when  it  was  proposed  to  draw  it  in  his  name,  as 
the  seller,  the  other  party  and  the  scrivener  supposing  he 
owned  the  land,  he  said,  "No;"  that  he  had  no  interest  in  the 
land,  but  it  was  his  daughter's — ^and  wenti  along  with  Bates' 
son  to  Bates',  where  she  was  working,  young  Bates  taking 
the  contract  for  his  father,  to  have  her  sign  it,  and  with  the 
twenty  dollai*s  cash,  and  she  signed  it.  In  every  way  he 
showed  his  assent  He  never  mentioned  his  interest  or 
maintenance,  but  let  his  neighbor  go  on  and  buy,  and  pay 
money — ^he  silent  as  to  his  right.  This  silence  aJone  estops 
him,  as  an  estoppel  in  pais,  called  "equitable  estoppel."  1 
Bigelow  Estop.  544.    But  he  aflflrmatively  and  expressly  de- 
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glared  that  he  had  no  interest,  but  that  his  daughter  was 
absolute  owner.  This,  of  course,  would  estop  his  claim* 
See  doctrine  of  estoppel  stated  in  Mason  v.  Bridge  Co.,  28  W. 
Va.,  on  page  649 ;  Stone  v.  Tyree,  30  W.  Va-  687  (5  S.  E.  Rep. 
S78)  Railroad  Co.  v.  Perdue  (this  term)  21  S.  E.  Rep.  755. 

An  estoppel  in  pais  operates  where  a  person  (has  made  an 
admission  or  done  an  act  with  intent  to  influence  the  conduct 
of  another,  or  that  he  has  reason  to  believe  will  influence  hia 
conduct,  inconsistent  with  the  evidence  he  proposes  now,  or 
with  the  clAim  or  title  he  proposes  to  set  up,  where  the  other 
party  has  been  influenced  by  and  has  acted  upon  it,  and 
where  he  would  be  prejudiced  by  the  allowance  of 'the  claim 
or  title  set  up.  Pom.  Eq.  Jur.  §  804;  Cowles  v.  Bacon,  56  Am. 
Dec.  S71;  Drew  v.  Kimball,  80  Am.  Dec.  163;  Iron  Co.  v.  Trout, 
S3  Va.  397  (2  S.  E.  Rep.  713). 

William  L.  Swiger  could  not  even  stand  by,  silent  as  to 
his  interest  in  the  land,  and  see  this  contract  made,  and 
money  paid  under  it  to  his  daughter,  and  know  that  money 
would  be  paid  to  McMillan,  and  indeed  take  the  active 
Agency  for  his  daughter  in  the  sale,  and'then  set  up  his  claim. 
Where  one  has  the  legal  title  to  land,  acquiesces  in  its  sale 
by  a  person  under  claim  of  title  and  moreover  advises  and 
encourages  the  parties  to  carry  out  such  sale,  he  will  be  es- 
topped from'  asserting  his  title  against  the  purchaser.  Bige- 
low,  Estop.  544;  Pom.  Eq.  Jur.  §  818;  Maple  v.  KuBsart,  91 
Am.  Dec.  214;  Titm  v.  Morse,  63  Am.  Dec.  665;  StebUns  v. 
Bruce,  80  Ysl.  :^9. 

In  Stone  v.  Tyree,  30  W.  Va.  687  (5  S.  E.  Rep.  878)  it  is  held 
that  one  who  has  title  to  land,  and  stands  silent  by,  and  al- 
lows an  innocent  man  to  purchase  from  one  claiming  author- 
ity to  sell^  is  estopped  from  claiming  the  land  against  the 
purchaser,  on  the  ground  that  the  seller  had  no  authority; 
And  so  far  did  the  case  carry  this  doctrine  that  it  held  that 
a  court  of  equity  would  compel  him  to  convey  to  the  inno- 
-cent  purchaser.     { 

It  can  not  be  said  that  Bates  ought  to  have  examined  the 
record  to  see  if  the  title  was  clear,  and  not  have  relied  on 
ISwiger's  declaration  i)r  silence;  but,  in  view  of  those  de- 
<»larations — even  8ilen<;e  alone — he  need  not  go  to  the  record. 
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The  declarations  misled,  and  dispensed  with  inquiry;  and 
mere  silence,  under  the  circumstances,  will  estop  W.  L.  Swi- 
ger,  regardless  of  any  record  examination.  Stone  v.  Tyr€t, 
30  W.  Va.  704  (5  S.  E.  Rep.  878). 

As  to  Elizabeth  Swiger:  The  evidence  of  any  conduct  on 
her  part  to  bar  her  further  claim  to  life  maintenance  is  not 
nearly  so  strong  as  that  against  her  husband.  She  was  not 
present  at  the  execution  of  the  contract,  and  did  not,  prior 
to  its*  close,  make  declarations  that  she  had  no  interest,  and 
that  her  daughter  had  the  absolute  estate.  S^je  was  not 
present,  and  silent,  prior  to  the  contract,  when  she  should 
speak,  unless  we  say  it  was  at  her  house,  after  the  contract 
was  drawn  up,  and  in  the  hands  of  Bates'  son,  to  take  it  up 
to  Charlotte  to  have  it  signed.  She  then  and  elsewhere  ex- 
pressed assent  to  the  saJe,  but  there  is  conflict  of  evidence 
as  to  what  she  there  said  between  her  and  her  husband  and 
young  Bates. 

Mere  declarations  of  satisfaction  with  the  sale  afterwards 
will  not  create  this  estoppel.  Besides,  several  Virginia  cases 
hold  that  participation  of  a^wife  in  the  fraud  of  the  husband 
will  not  impair  her  rights.  Taylor  v.  Moore,  2  Rand.  (Va.) 
563;  Penn  v.  Whitehead,  17  Gratt.,  on  page  512. 

William  L.  and  Elizabeth  Swiger  say  they  never  intended 
to  let  Bates  have  their  rights.  They  did  at  the  time,  but 
changed  their  minds  to  get  a  better  price.  They  estimated 
their  life  maintenance  at  much  more  than  one  hundred  dol- 
lars, and,  if  they  did  not  intend  to  let  Bates  have  the  land  un- 
incumbered, it  is  strange  that  in  a  day  or  so  they  sold  their 
interest,  with  the  fee,  for  only  one  hundred  dollars  more,  to 
a  nephew,  unless  it  was  a  shift  to  keep  Bates  from  ha>ing 
the  land,  and  retain  it  for  themselves.  But,  to  debar  her, 
we  must  find  conduct  before  the  sale,  in  its  negotiation,  on 
her  part,  misleading,  or  ignoring  her  right,  so  as  to  maSe 
an  equitable  estoppel  against  her;  and  we  can  not  sustain 
the  appellee's  cross-assignment,  and  reverse  the  Circuit 
judge  on  a  question  of  fact,  on  the  evidence. 

Then  it  is  argued  thut  as  Elizabeth  Swiger's  interest  was 
left  still  in  her,  the  deed  from  her  and  others  to  H.  L.  Swiger 
passed  that  interest  and  ought  not  to  have  been  wholly  set 
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;a8ide.  Of  course,  as  it  conveyed,  with  general  warranty, 
the  land,  she  would  be  hindered  from  claiming  maintenance 
had  the  deed  stood,  and  it  would  be  merged;  but  it  did  not 
pass  the  maintenance  separately,  as  that  is  a  merely  per- 
sonal right  of  hers.  I  do  not  think  there  is  fault  in  the  de- 
cree in  wholly  annulling  the  deed,  as  there  would  be  under 
such  cases  as  Love  v.  Tinsley,  32  W.  Va.  25  (9  S.  E.  fRep.  44) 
in  case  of  deeds  fraudulent  as  to  creditors,  qm  in  them,  if  the 
debt  be  paid,  the  vendee  retains  the  land,  as  it  was  only  sub- 
ject to  the  incumbrance  of  debt;  but,  in  case  of  conveyance 
to  a  purchaser  with  notice,  the  very  title  to  the  land  must  be 
passed  to  the  first  purchaser.  My  opinion  is  that  in  such  a 
case  as  this — a  suit  to  enforce  performance  of  an  executory 
contract,  w^here  the  vendor  has  passed  title  to  a  second  pur- 
chaser, with  notice — ^the  proper  decree  is  to  'direct  a  convey- 
ance by  the  vendor  with  such  warranty  as  he  stipulated,  and 
from  the  second  purchaser  without  warranty,  in  one  or  sep^ 
arate  deeds.  As  the  legal  title  passed^  a  conveyance  from 
the  second  purchaser  would  be  sufficient  to  give  the  first  one 
such  title;  but  you  want  the  warranty  of  the  first,  and  the 
estoppel  created  by  it.  Thus  you  follow  up  the  legal  title, 
certainly  divesting  the  second  purchaser  of  it,  and  vesting 
it  in  the  first,  and  avoiding  all  questions  as  to  the  where- 
abouts of  the  legal  title  in  case  of  a  decree  directing  a  deed 
from  the  seller,  and  annulling  the  second  deed  as  to  the  first 
purchaser.  Where  the  second  deed  is  wholly  avoided,  as  in 
this  case,  it  revests  thQ  title  in  its  grantor;  and  likely  so,  too, 
in  the  case  of  such  partial  annullment,  when  taken  in  con- 
nection with  record.  The  decree  will  be  modified  so  as  not 
to  prejudice  any  rights  that  may  exist  between  the  grantors 
and  grantee  in  that  deed. 

A  point  made  against  the  decree  is  that  it  requires  Bates 
to  pay  McMillan  his  debt,  whereas  H.  L.  Swiger  had  already 
paid  it,  and  Bates  ought  to  have  been  requii*ed  to  pay  it  to 
H.  Ia  Swiger.  Though  it  was  not  an  officious  payment,  as  to 
Swiger's  grantors,  yet  it  was  such  as  to  Bates,  and  is  no 
ground  of  action  against  him.  Crumlish^s  AdmW  v.  Improve- 
ment Co.,  38  W.  Va.  390  (18  S.  E.  Jlep:  456).  A  stranger  can 
not  be  subrogated  to  a  lien.  McNeil  v.  Milk)\  29  W.  Va.  480 
(2  S.  E.  Rep.  335). 
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But  a  still  more  serions  bar  lies  in  the  way  of  H.  L.  Swiger 
to  subrogation  to  the  McMillan  lien.  Subrogation  is  purelj 
the  creature  of  a  court  of  equity,  is  not  a  matter  of  contract- 
ual character,  and  is  administered  just  as  equity  deems 
proper,  consistently  with  its  principles,  to  further  justice. 
One  who  asks  relief,  by  way  of  subrogation  or  otherwise,  in 
a  court  of  equity,  must,  under  one  of  its  most  fixed  rules, 
come  with  clean  hands,  guilty  of  no  fraud.  But  H.  L.  Swiger 
with  eyes  open  to  Bates'  rights,  sought  to  wrong  him  out  of 
his  prior  right  to  the  land;  and  this  payment  is  one  of  the 
very  acts  done  by  him,  in  collusion  with  the  otiier  parties,  to 
effectuate  that  purpose.  His  grantors  wanted  one  hundred 
dollars  more  for  the  property  than  they  had  agreed  to  take. 
Moved  by  this  design,  probably  at  the  instigation  of  some 
third  party,  they  had  recourse  to  this  sale  to  H.  L.  Swiger. 
If  not  this,  it  was  a  mere  covert,  sham  sale,  to  ke<*p  Bates 
from  getting  the  land  under  his  purchase,  and  there  is  some 
show  of  this;  and,  if  so,  it  is  worse  for  H.  L.  Swiger,  making 
him  only  an  instrument  for  the  accomplishment  of  the  wrong. 
In  either  aspect  it  was  a  wrong,  odious  to  a  court  of  equity. 
Justice  Bradley  said  in  Railroad  Co.  v.  Sautter,  13  Wall.,  on 
page  523 :  "Was  it  ever  known  that  a  fraudulent  purchaser 
of  property,  when  deprived  of  its  possession  could  recover 
for  his  repairs  or  (improvements,  or  for  incumbrances  lifted 
by  him?  If  such  a  case  can  be  found  in  the  books,  we  have 
not  been  referred  to  it.  Whatever  a  man  does  to  benefit  an 
estate  under  such  circumstances,  he  does  in  his  own  wrong. 
♦  ♦  *  One  of  the  maxims  of  the  latter  system  (English 
equity)  is,  *He  that  hath  committed  iniquity  shall  not  have 
equity.'  Subrogation  will  not  be  applied  to  relieve  a  ven- 
dee from  the  consequences  of  his  own  wrongful  act,  or  of  a 
wrongful  act  in  which  he  had  participated,  or  of  the  ^Tong- 
f  ul  act  of  one  under  whom  he  claims."     Sheld.  Subr.  §  44. 

The  decree  was  one  of  the  specific  performance  of  the 
contract,  and  followed  it  in  decreeing  payment  to  McMillan 
by  Bates.  What  remedy  H.  L.  Swiger  may  have,  it  is  not 
proper  to  say.  If,  as  Lord  Coke  says,  he  has  no  remedy,  it 
is  the  case  of  the  woodcock  caught  in  his  own  springe.  The 
plaintiff,  it  is  said,  had  not  paid  the  McMillan  debt.    He  had 
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arranged  it  and  McMillan  looked  no  longer  to  the  debtors, 
but  took  Bates  and  the  land.  All  this  he  did  before  he  askea 
a  deed.  Ko  objection  was  made  on  that  score.  Bates  showed 
himself  prompt  and  eager  to  execute  the  contract,  and 
the  defendant  Charlotte  A.  Swiger,  a  young  girl,  who  had 
derived  title  from  her  parents,  to  frustrate  the  enforcement 
of  a  liability  feared  by  the  father  and  mother,  took  every 
means  suggested  by  her  father,  and  probably  by  some  one 
else,  to  defeat  a  plain  and  just  right  of  Bates,  whose  conduct 
in  the  matter  seems  not  open  to  any  wrong  or  impropriety. 
The  decree  is  aflfirmed  without  prejudice  to  the  righis  or 
H.  L.  Swiger,  as  against  Charlotte  A.  Swiger,  William  L. 
Swiger,  or  Elizabeth  Swiger,  growing  out  of  their  deed  to 
him  dated  Ist  day  of  November,  1892. 


CHARLESTON. 

Board  of  Education  of  Oceana  Dist.  y.  Mitchell  t'^  a?. 

Submitted  January  19,  1895— Decided  April  6,  1895. 

1.  Husband  and  Wife— Marbied  Woman— Separate  Estate. 

Married  woman's  separate  property.  Points  one,  two,  three, 
four,  five  and  ten  of  the  syllabus,  in  the  case  of  Trapnell  v. 
Gonklyn  (37  W.  Va.  242)  and  point  two  of  the  syllabus  in  case  of 
Stewart  v.  &tout^  38  W.  Va.  478,  approved. 

2.  Husband  and  Wipe— Separate  Estate— Husband's  Cred- 

itors. 

A  court  of  equity  will  not  at  the  instance  of  the  husband's 
creditors  attempt  to  charge  a  wife's  separate  property  with  al- 
leered  improvements  put  thereon  by  the  skill  and  labor  of  the 
husband,  unless  the  evidence  establishes  the  existence,  and  at 
least  the  approximate  amount,  of  such  improvements. 

'    Watts  &  Ashby  for  appellant 

DbNT,  J  UDGE  : 

Virginia  D.  Mitchell  appeals  from  a  decree  of  the  Circuit 
Court  of  Wyoming  county,  rendered  on  the  17th  day  of  July, 
1890,  in  two  consolidated  chancery  suits  pending  therein,  in 
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favor  of  certain  judgment  creditors  to  enforce  their  lieni 
against  the  real  estate  of  R  Mitchell,  the  husband  of  the 
appellant.  An  amended  bill,  to  which  appellant  was  made 
defendant,  brought  into  these  suits  two  certain  small  tracts 
of  land,  one  containing  one  acre,  the  other  two  hundred  and 
seventy  three  poles,  the  legal  title  of  which  was  in  the  de- 
fendant, and  alleged  that  said  tracts  were  purchased  and 
paid  for  by  the  husband  and  large  improvements  were  pnt 

« 

thereon,  by  him,  and  were  conveyed  at  his  instance,  in  order 
to  delay,  hinder  and  defraud  his  creditors,  to  the  appellant 

Appellant  filed  her  answer,  denying  the  allegations  and 
claiming  that  said  lands  and  the  improvements  were  paid 
for  and  made  by  her  out  of  her  separate  estate. 

The  commissioner  to  whom  the  causes  were  referred  re- 
ported that  the  one  acre-tract  was  purchased  and  paid  for 
by  her  with  funds  not  furnished  by  her  husband,  bnt  that 
the  two  hundred  and  seventy  three  pole-tract  and  the  im- 
provements to  the  amount  of  one  thousand  four  hundred 
dollars  on  the  other  tract  were  in  fraud  of  the  husband's 
creditors.  Appellant  excepted  to  this  report,  but  the  court 
overruled  the  exception  and  decreed  accordingly. 

Tli(^  evidence  for  appellant  shows  that  she  bought  the  one 
acre-tract,  and  paid  for  it  with  money  earned  by  her  in  teach- 
ing school  before  marriage.  The  consideration  i^as  only 
thirtv  dollars.  She  also  testifies,  and  is  sustained  bv  her 
husband  and  her  vendor,  that  she  purchased  the  two  hun- 
dred and  seventy  thr(»o  pole-tract  for  sixty  dollars,  part  of 
which  she  paid  out  of  the  proceeds  of  a  cow,  which  was  her 
separate  property,  and  partly  out  of  goods  purchased  on 
credit  and  sold  by  her,  and  that  the  vendor,  Clay,  had  her 
note  for  the  balance,  which  was  unpaid. 

Mr.  Henr^'  J.  Clay,  who  sold  the  two  tracts  of  land  to  ap- 
pellant, had  a  stock  of  goods,  and  proposed  to  her,  if  she 
would  build  on  the  one  acre-tract,  he  would  pay  for  the  same 
in  goods,  and  move  in  and  occupy  the  store  room.  The  im- 
provements cost  about  five  hundred  dollars,  three  hundred 
and  twenty  eight  dollars  of  this  amount  was  paid  by  Claj 
out  of  the  store  goods,  and  remains  an  open  and  unsettled 
ju'count  between  said  Clay  and  appellant;  seventy  four  dol- 
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lars  for  lumber^  was  also  paid  cot  of  the  store;  and  eighty 
dollars  for  lumber,  was  paid  with  a  horse  which  appellant 
purchased  from  her  father-in-law,  Joseph  Mitchell,  on  credit, 
and  which  she  was  to  pay  for  in  such  things  ajB  and  when  he 
needed  them.    A  large  part  remains  unpaid. 

Apparently  from  the  evidence,  the  appellant  has  been 
since  the  year  1888,  carrying  on  a  store  business  for  herself. 
About  all  these  matters  she  had  the  aid  and  assistance  of 
her  husband,  who  sometimes  clerked  for  her  without  charge, 
and  sometimes  for'H.  J.  Clay.  He  also  did  some  inconsider- 
able work  on  the  buildings,  assisting  and  superintending 
the  cari)enters.  But  the  extent  and  value  of  such  work 
does  not  appear.  Several  witne^es  on  behalf  of  the  plain- 
tiff gave  their  opinion  that  the  improvements  on  the  property 
were  worth  from  one  thousand  two  hundred  dollars  to  one 
thousand  five  hundred  dollars.  These  witnesses  give  a  mere 
estimate  founded  on  the  appearance  of  the  property,  with 
little  or  no  expert  knowledge.  They  furnish  no  basis  on 
which  to  found  a  solid  judgment,  contradicted  as  they  clear- 
ly are  by  the  actual  cost  of  the  improvements.  One  witness 
testifies  that  some  time  after  the  improvements  were  put 
on  the  property,  Mr.  Mitchell  told  him  that  the  improve- 
ments had  cost  him  one  thousand  four  hundred  dollars,  be- 
sides  his  own  work.  It  is  not  pretended  that  this  declaration 
w-as  made  in  the  presence  of  the  appellant,  and  it  would  be 
an  exceedingly  harsh  rule  to  permit  a  wife's  separate  prop- 
erty to  be  taken  away  from  her  by  reason  of  sweeping  dec- 
larations made  by  her  husband  in  her  absence,  even  admit- 
ting such  declarations  to  be  unquestioned.  As  a  case  in 
point,  see  Trapnell  v.  Conklyn,  37  W,  Va.  242  (16  S.  E.  Rep. 
570)  where  it  is  held  that  the  declarations  of  the  husband 
are  not  admissible  against  the  wife  in  a  contest  between  the 
wife  and  his  creditors^;  that  the  general  rule  of  evidence  is 
applicable  in  such  cases^  Casto  v.  Fry,  33  W.  Va.  449  (10  S.  E. 
Rep.  799). 

Husbands  are  so  accustomed  to  their  old  and  senile  com- 
mon-law prerogatives,  which  are  slowly  yielding  to  the 
nobler  and  more  righteous  enactments^  that,  as  barons  not 
qaite  shorn  of  their  strength,  they  still  talk  egotistically  of 
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their  femes^  separate  estates.  They,  in  ordinary  conversa- 
tion, with  a  selfishness  born  of  pride,  cling  to  the  exploded 
theory  that  whatever  is  my  wife's  is  mine  alone,  for  she  is, 
and  yet  is  not,  for  I  am.  We  are  two  in  one,  and  I  am  the 
one,  even  though  she  supports  me. 

'**3/a«,  poor  many*  said  the  pitying-  spirit, 
*  Dearly  you  pay  for  your  primal  fall. 
Some  flowYets  of  E^en  pou  still  inherit, 
But  the  trail  of  the  serpent  is  over  them  all/  ** 

This  appears  to  be  a  case  wherein  a  woman  who  had  earned 
a  small  amount  of  money  teaching  school  marries  a  man  who 
is  notoriously  insolvent,  and  undertakes  with  her  frugal  sav- 
ings to  buy  a  small  tract  of  land,  improve  it  by  its  use,  her 
credit  and  services  in  selling  goods,  and  in  such  other  way^ 
as  are  open]  to  her,  and  then  because  her  husband  has  given 
her  to  some  extent  the  benefit  of  his  time  and  labor,  and  is 
entitled  to  her  earnings,  his  creditors  must  come  in  and 
swallow  up  the  whole.  In  short,  in  marrying  an  insolvent 
man  she  has  hopelessly  mortgaged  herself  to  his  creditcwnB, 
and  her  small  accumulations  must  be  surrendered  to  the  sat- 
isfaction of  his  debts.  His  misfortunes  attach  to  her  with 
remorseless  grasp,  under  the  unbending  rules  of  the  common- 
law. 

In  the  case  of  Bailey  v.  Gardner,  31  W.  Va.  94  (5  S.  E.  Rep. 
<)36)  this  Court  held  that  a  wife's  earnings  are  the  separate 
property  of  her  husband.  This  law  is  now  abrogated  by  leg- 
islative enactment.  Acts  1893,  c.  3,  s.  12.  But  it  was  in  full 
iorce  at  the  time  of  the  institution  of  the  present  suits.  It  is 
the  settled  Ifiw  that  improvements  put  upon  a  wife's  separ- 
ate property  by  her  husband  can  be  subjected  to  the  pay- 
ment of  the  latter's  debts.  Bank  v.  WUson,  25  W.  Va.  244; 
Rose  V.  Brown,  11 W.  Va,  122.  As  an  exception  to  both  these 
rules  it  has  been  held  that  when  her  skill  and  labor  in  the 
use  of  her  separate  property  produce  profits,  they  are  hers, 
not  earnings  belonging  to  her  husband.  Stetoart  v.  Stout, 
38  W.  Va.  478  (18  S.  E.  Rep.  726) ;  Trapnell  v.  Cmklyn,  37  W. 
Va.  248  (16  S.  E.  Rep.  570).  Also,  that  a  husband  may  give 
his  attention  and  labor  to  the  care  and  improvement  of  his 
wife's  se])arate  property  without  making  the  same  lia- 
ble for  the  payment  of  his  debts.    Robinson  v.  Neill,  34  W.  Va. 
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128  (11  S.  E.  Rep.  999);  Stewart  v.  Stout,  and  Trapnell  y. 
Conklyny  supra;  Atwijod  v.  Dolan,  34  W.  Va.  563  (12  S.  E. 
Rep.  688). 

The  appellant  in  the  present  case  purchased  this  property 
with  her  separate  funds  and  credit,  improved  it  on 
credit,  and  proceeded  to  pay  for  the  improvements 
by  the  us'i  of  the  property  as  a  storeroom  in  which 
to  sell  goods.  While  paying  for  it  in  this  manner, 
and  before  it  was  paid  for,  these  suits  were  brought 
against  it  This  case  is  especially  in  point  with  Trapnell  v. 
Conklyn,  supra,  as  followed  by  Stewart  v.  Stout,  supra.  As 
to  any  services  rendered  or  labor  performed  by  the  husband, 
it  is  governed  by  the  case  of  Boggess  v.  Richards'*  Adm%  39 
W.  Va.  567  (20  S.  E.  Rep.  599)  where  it  ia  held  that  from  the 
husband's  services  and  labor  must  be  first  deducted  the  sup- 
port of  himself,  wife  and  family  bef ore!  his  creditors  can  ask 
the  benefit  of  profits  thereby  accumulated.  6ut  there  is  no 
evidence  to  show  that  there  were  any  profits,  or  putting  any 
value  whatever  on  his  services.  Uncertain  "guesses"  as  to 
the  increased  value  of  property  furnish  no  basis  on  which  the 
court  can  determine  how  much  the  services  and  labor  of  a 
husband  may  have  been  instrumental  in  producing  such 
value,  in  the  absence  of  any  evidence  showing  or  tending  to 
«how  what  such  labor  and  services  were  worth,  and,  even  if 
this  were  in  evidence,  there  is  nothing  to  show  a  clear  profit 
subject  to  apportionment  by  a  court  of  equity. 

For  the  foregoing  reasons  the  decree  complained  of  is  re- 
versed as  to  the  appellant,  Virginia  D.  Mitchell,  and  said 
suits  are  dismissed  in  so  far  aa  she  and  her  separate  property 
involved  therein  are  concerned. 


436 


Flannegan  v.  Chesapeake  &  0.  R'y  Co. 


lO    436 
40    owl 


40 

436 

43 

112 

43 

392 

43 

401 

40 

43d 

f62 

56^ 

CHARLESTON. 

Flannegan  v.  Chesapeake  &  O.  R'y  Co. 

Submitted  January  23,  1895— Decided  April  6,  1895. 

1.  Bailkoad  Companies— Fblix)w  Bervakts. 

The  first,  second  and  third  points  of  the  syllabus,  in  the  case 
of  Haney  v.  Mailwa^  Co.  38  W.  Va.  570,  approved. 

2.  Railroad  Companies— Fellow  Servants— Telegraph  Op- 

erator. 

The  telegraph  operator  in  charge  of  a  signal  station,  who  has 
control,  by  means  of  signal  orders,  of  the  running  of  trains  oyer 
a  block  section  of  a  railroad,  is  not  the  fellow  servant  of  a 
brakeman  injured  on  such  block  section  by  reason  of  such  opera- 
tor's negligent  management  of  the  running  of  such  trains. 

3.  Railroad  Companies— Contributory  Negligence— Burden 

of  Proof. 

The  syllabus  in  ,the  case  of  Corner  v.  Mining  Co.  34  W.  Va.  534, 
approved. 


SiMMS  &  Enslow  for  plaintifif  in  error,  cited  McKinney 
on  Fellow  Servants,  §  124,  p.  267, 220,  311;  27  W.  Va.  145 ;  28 
W.  Va.  610;  Bish.  Non-Con t.  Law.  Ch.  32,  §§  636,  665;  30  Minn. 
31;  36  W.  Va.  418;  18  Southwestern  748;  23  Wis.  668;  15  Lea 
(Tenn.)  145;  67  Barbour  (N.  Y.)  96;  87  N.  C.  837;  37  W.  Va. 
502;  34  W.  Va.  260. 

T.  G.  Mann  and  W.  R.  Thompson  for  defendant  in  errors 
cited  38  W.  Va.  370;  100  U.  8.  213;  27  \V.  Va.  145;  11  W. 
Va.  14 ;  16  W.  Va.  307 ;  25  W.  Va.  570 ;  Bishop  Non-Cont.  Law, 
§  665;  36  W.  Va.  307;  28  W.  Va.  610;  81  Va.  584. 

Dent,  Judge: 

This  is  a  writ  of  error  from  the  judgment  of  the  Circuit 
Court  of  Fayette  county  rendered  on  the  6th  day  of  March, 
1894,  for  the  sum  of  five  thousand  and  twelve  dollars  and 
seventy  tw^o  cents,  in  favor  of  R.  E.  Flannegan  against  the 
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Che0apeak6-&  Ohio  Railroad  Company,  on  a  demurrer  to  evi- 
dence. 

The  facts  are  as  follows:  On  the  17th  day  of  March,  1892, 
while  the  plaintiff  was  in  the  employ  of  the  defendant  as  a 
brakeman  on,  a  freight  train,  his  train  became  uncoupled  in 
Stretcher's  Neck  tunnel,  and  it  became  his  duty  to  couple  it ; 
Aud,  while  engaged  in  the  discharge  thereof,  a  passenger 
train  ran  into  the  rear  end  of  the  train,  and  caused  the  plain- 
tiff's right  leg  to  be  cut  off  near  the  ajikle.  The  conductor 
fient  the  rear  brakeman  back  to  flag  any  approaching  train, 
but  whether  he  discharged  this  duty  properly  does  not  ap- 
pear in  evidence.  The  engineer  says  he  did  not  see  the  flag- 
man, but  heard  some  one  say  there  was  a  man  in  the  tunnel. 
Who  said  this,  it  does  not  appear.  But  it  does  appear  that 
he  was  on  the  wrong  side  of  the  engine,  owing  to  the  curva- 
ture of  the  road,  to  see  the  flagman,  and  also  that  he  was 
blinded  by  the  smoke  so  that  he  could  not  see  a  foot  ahead  of 
the  engine.  The  fireman's  evidence  was  not  taken,  and  it 
must  have  been  he  who  saw  the  man  in  the  tunnel.  The 
rear  end  of  the  freight  train  was  about  three  hundred  and 
fifty  feet  from  the  west  end  of  the  tunnel  when  struck,  which 
occurred  but  a  few  minutes — an  uncertain  time — after  it  be- 
came uncoupled* 

The  trains  were  run  through  this  tunnel  by  means  of  sig- 
nals known  as  the  "block  system ;"  there  being  a  telegraph 
fltatioir  at  either  end  of  the  tunnel,  in  charge  of  an  operator^ 
whose  duty  it  was,  by  signals,  to  notify  trains  when  to  stop, 
and  when  and  at  what  rate  to  proceed.  The  operator  at 
the  west  end  gave  the  passenger  train  the  wrong  signal — 
being  that  for  a  clear  track — and  allowed  it  to  proceed  at  full 
speed,  when  she  should  have  stopped  it.  Defendant  de- 
murred to  the  evidence,  but  the  court  overruled  it,  and  enter- 
ed judgment  for  the  plaintiff.  It  is  now  here  insisted  that  the 
court  erred  in  its  judgment,  for  the  reasons,  first  that  the 
operator  was  a  fellow  servant  with  the  plaintiff;  second,  that 
the  accident  was  caused  by  the  failure  to  flag  the  passenger 
train,  on  the  parti  of  the  rear  brakeman  of  the  freight. 

In  passing  on  the  first  objection  the  court  is  asked  to  re- 
view and  overrule  the  case  of  Haney  v.  Railway  Co,,  38  W.  Va. 
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570  (18  S.  E.  Eep.  748)  wherein  this  question  has  already  been 
determined.  The  contention  is  that  both  the  flagman  and 
signal  operator  are  called  upon  to  perform  precisely  similar 
duties^  the  signal  stations  being  simply  an  additional  precau- 
tion provided  to  prevent  accidents.  The  definition  of  "fellow 
servants/'  as  defined  and  settled  by  recent  decisions,  is,  those 
"who  are  so  far  working  together  as  to  be  practically  co-oper- 
ating, and  to  have  opportunity  to  control  or  influence  the 
conduct  of  each  other,  and  have  no  superiority,  the  one  over 
another"  {Madden  v.  Railtcay  Co.,  28  W.  Va.  619)  while  it  is 
held  that  those  who  act  in  a  superior  position,  and  have  the 
right  to  direct  and  control  the  conduct  of  others,  are  not  fel- 
low servants  of  such  others,  especially  in  discharge  of  super- 
ior duties.  Riley  v.  Railway  Co.,  27  W.  Va.  146;  Core  v.  RnU- 
road  Co,,  38  W.  Va.  456  (18  S.  E.  Rep.  596). 

The  rear  brakeman  or  flagman  on  a  train  is  the  fellow  ser- 
vant of  the  front  brakeman^  for  each  has  his  respective,  sep- 
arate, yet  dependent  duties  to  perform  in  the  running  of  the 
train;  and  they  may  influence,  and  even  control  each  other's 
conduct,  yet  they  are  neither  superior  to,  nor  can  they  con- 
trol, each  other.  Yet  the  flagman  occupies  a  far  difFerent  rela- 
tion towards  the  trainmen  of  all'other  trains,  for,  in  giving 
them  warning  of  the  obstruction  of  the  track  by  the  train 
to  which  he  belongs,  he  performs  a  duty  delegated  to  him 
by  the  master;  and  for  his  failure  to  discharge  it  the  master 
is  liable,  for  it  is  one  of  the  master's  personal  non-assigna- 
ble duties  to  keep  the  track  free  from  obstructions,  for  the 
safety  of  his  employes.  So  a  flagman,  in  discharging  the 
same  duty,  acts  as  a  fellow  servant  to  some,  and  as  a  super- 
ior or  master  to  others,  of  his  co-employes.  Two  persons  who 
are  called  upon  to  perform  the  same  duty,  in  effect,  may  oc- 
cupy a  relatively  different  position  to  the  same  emploj-e,  in  its 
discharge.  For  instance,  the  flagman  protects  his  co-em- 
ployes by  warning  rhe  approaching  train,  while  the  master, 
the  dispatcher,  and  the  operator  render  them  the  same  pro- 
tection by  not  allowing  the  train  to  use  the  track  until  it  is 
clear.  One  stops  the  train.  The  other  holds  it  back.  The 
one  is  a  part  of  the  train,  while  the  other  belongs  to  an  en- 
tirely different  department,  which  has  the  supervision  and 
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managemeiit  of  all  trains,  and  yet  is  no  part  of  any  train,  but 
is  entirely  stationary.  The  one  acts  for  self-protection.  The 
other,  being  in  no  personal  danger,  acts  for  the  safety  of 
others,  and  the  dispatch  of  his  master's  basiness. 

In  this  case  the  defendant,  seeking  to  discharge  its  person- 
al duty  and  provide  a  safe  track,  and  at  the  same  time  facili- 
tate the  rapid  movement  of  trains,  established  the  signal 
station,  and  placed  the  operator  in  charge,  with  full  authority 
by  means  of  a  code  of  signal  orders  equally  as  effective  as 
any  other  kind  could  possibly  be,  to  control  the  running  of 
all  trains  over  this  block;  and  all  trainmen,  of  every  train, 
were  under  absolute  rule  to  watch  for  and  obey  her  orders 
before  they  dare  enter  upon  the  block.  If  she  had  been  at- 
tentive to  her  duties,  she  must  have  known  the  block  was 
occupied  and  obstructed,  and  her  knowledge  was  the  knowl- 
edge of  the  master ;  jet^  in  the  face  of  that  fact,  she  negli- 
gently gives  a  peremptory  signal  for  the  train  to  proceed. 
In  what  way  could  she  possibly  be  the  fellow  servant  of  the 
trainmen,  who  are  entirely  at  her  command  and  who  can 
neither  influence  or  control  her  independent  actions?  She 
is  as  much  the  master  of  her  section  block  as  the  master  is 
of  the  whole  road.  In  Letcis  v.  8eifert,  IIQ  Pa.  St.  647  (11  Atl. 
514)  it  is  held :  "The  master  owes  to  every  employe  the  duty 
of  providing  a  reasonably  safe  place  in  which  to  work.  This 
is  a  direct,  personal  and  absolute  obligation;  and  while  the 
master  may  delegate  these  duties  to  an  agent,  such  agent 
stands  in  the  place  of  the  principal,  and  the  latter  is  respon- 
sible for  the  acts  of  the  agent.  And  where  the  master  or 
superior  places  the  entire  charge  of  his  business,  or  a  dis- 
tinct branch  of  it,  in  the  hands  of  an  agent,  or  subordinate, 
exercising  no  discretion  or  oversight  of  his  own,  the  master 
is  held  liable  for  the  negligence  of  such  agent  or  subordinate.'' 
Mullan  V.  Steamship  Co..  78  Pa.  St.  25;  Railroad  Co.  v.  Bell, 
112  Pa.  St.  400  (4  Atl.  50).  "It  would  be  a  monstrous  doctrine 
to  hold  that  a  railroad!  company  could  frame  such  schedules 
as  would  inevitably,  or  even  probably,  result  in  collisions  and 
loss  of  life.  This  is  a  personal,  positive  duty;  and,  while 
a  corporation  is  compelled  to  act  through  agents,  yet  the 
agents,  in  performing  duties  of  this  character,  stand  in  the 
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place  of,  and  represent  the  principal.  In  other  words  they  are 
vice  principals.''  Leuris  v.  Seifei-i,  116  Pa.  St.  647  (11  Atl. 
514).  In  the  case  of  Railway  Co.  v.  Salmon,  it  is  said: 
"Higher  officers,  agents  or  servants  can  not,  with  any  degree 
of  propriety,  be  term<*d  fellow  servants  with  the  other  em- 
ployes, who  do  not  possess  any  such  extensive  powers,  and 
who  have  no  choice  but  to  obey  such  superior  officers  or  ser- 
vants. Such  higher  officers,  agents  or  servants  must  be 
deemed  in  all  cases,  when  they  act  within  the  scope  of  thdr 
authority,  to  act  for  their  principal,  in  the  place  of  their 
principal,  and  in  fact  to  be  the  principal."  14  Kan.  524; 
Darrigan  v.  Railroad  Co.,  52  Conn.  285.  A  volume  might  be 
written  on  this  subject,  and  numerous  authorities  cited  for 
and  against  the  rule  of  vice  principal,  as  propounded  in  the 
case  of  Haney  v.  Railway  Co,,  supra;  but  such  rule  has  be- 
come too  finnly  established  in  this  state  to  be  departed  from 
now,  and  must  be  carried  out  to  its  legitimate  results,  until 
abrogated  or  altered  by  legislation.  It  undoubtedly  bears 
severely  on  corporations,  but  its  object  is  the  safety  and 
preservation  of  life  and  limb. 

The  doctrine  as  recognized  and  enforced  in  this  state,  is 
that  it  is  the  personal  and  non-assignable  duty  of  the  master, 
first,  to  exercise  reasonable  care  in  providing  and  keeping 
in  repair  suitable  machinery,  and  all  necessary  appliances, 
including  a  Rafe  place  to  labor;  second,  to  exercise  a  like  care 
to  provide  and  retain  suitable  servants  for  each  depart- 
ment of  service;  third,  to  establish,  conform  to,  and  enforce 
compliance  with,  proper  rules  and  regulations.  These  are 
the  superior  duties,  for  the  proper  performance  of  which  the 
master  is  responsible,  whether  he  intrust  them  to  a  depart- 
ment, or  any  employe,  of  any  grade,  and  the  neglect  of  which 
by  the  agent  or  agency  to  which  they  are  intrusted  renders 
the  master  liable  to  any  one  injured  by  reason  of  such  neg- 
lect, against  whom  and  to  whom  contributory  negligence 
can  not  be  ehown  or  imputed,  from  his  own  act  or  the  act  of 
a  fellow  servant,  whether  it  be  of  commission  or  omission. 
DanieVs  AdmW  v.  Raihcay  Co.,  36  W.  Va.  397  (15  S.  E.  Rep. 
162);  Cooper  v.  Railway  Co.,  24  W.  Va.  37;  and  other  cases 
heretofore  cited ;  also,  ^chroeder  v.  Railway  Co.,  108  Mo.  323 
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<18  S.  W.  Rep.  1094) ;  Foster  v.  Railway  Co.,  115  Mo..  165  (21  S. 
W.  R^p.  916).  The  decisions  of  many  jurisdictions  are  not 
in  line  with  our  decinions  on  tliis  subject.  7  Am.  &  Eng. 
Law  821  (tit.  "Fellow  Servants").  The  rule  of  stare  decisis 
applies  with  impregnable  force  in  this  instance,  and  from 
which  there  is  no  way  of  escape,  even  if  the  court  were  so 
inclined^  unless  by  an  utter  and  reprehensible  disregard  of 
all  precedent. 

Defendant  insists,  even  if  this  be  true,  that  the  plaintiff  is 
not  entitled  to  recover,  for  the  reason  that  his  fellow  serv- 
ant, the  fla^rman,  failed  to  do  his  duty^  and  that  therefore^ 
^contributory  negligence  is  imputable  to  the  plaintiff.  The 
question  at  once  presents  itself  as  to  the  burden  of  proving 
neglect  or  non-aeglect  of  duty  on  the  part  of  the  flagman. 
In  the  case  of  Comer  v.  Mining  Co.,  34  W.  Va.  534  (12  S.  E. 
Rep.  476)  Judge  Brannon  propounds  the  law,  as  settled  by 
repeated  decisions  of  thi&  Court,  as  follows,  to  wit:  "After 
the  plaintiff  has  met  this  requirement  by  showing  negli- 
gence of  the  defendant  causing  him  inj^iry,  and  not  until 
then,  the  plaintiff  may  rest  until  the  defendant  answer  it. 
The  defendant  may  meet  a  case  satisfactorily  proven  on  the 
part  of  the  plaintiff  by  showing  contributory  negligence  on 
the  part  of  the  plaintiff  as  the  proximate  cause  of  the  in- 
jury, but  the  burden  of  showing  contributory  negligence 
rests  on  the  defendant."  If  the  plaintiff's  evidence  shows 
contributory  negligence,  this  is  proof  suflScient  to  defeat  a 
recovery.  Riley  v.  Railicay  Co.,  27  W.  Va.  146;  Sheff  v.  City 
of  Huntington,  16' W.  Va.  316;  Hesser  v.  Town  of  Grafton,  33 
W.Va.  548  (11  S.  E.  Rep.  211).  Wherefore,  we  are  required 
to  determine  whether  the  evidence  justifies  the  inference  of 
contributory  negligence.  If  it  is  a  matter  of  doubt,  it  must 
be  resolved  in  favor  of  the  demurree.  The  conductor  of  the 
freight  testifies  that  he  directed  the  rear  brakeman  to  flag. 
The  engineer  of  the  passenger  train  says  he  saw  no  flagman^ 
but  some  one  informed  him  there  was  a  man  in  the  end  of 
the  tunnel.  Owing  to  the  curvature  of  the  track,  and  the 
dense  smoke,  the  enjirineer  was  not  in  position  to  see  the 
Hagman;  and  having  been  notified  that  the  block  was  clear, 
by  the  signal  given,  he  was  not  on  the  lookout,  and  had  on 
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a  full  head  of  steam,  aud  was  running  rapidly.  The  evi- 
dence of  the  fireman,  who,  if  not  busy  in  the  performance  of 
other  duties,  could  liave  seen  the  flagman,  is  not  taken,  and 
neither  is  the  evidence  of  the  flagman.  The  time  elapsed 
between  the  uncoupling  of  the  train  and  the  collision  is  very 
uncertain.  The  defendant  could  have  made  these  questions 
certain,  either  for  or  against  itself,  by  the  evidence  of  the 
fireman  and  flagman;  and  the  presumption  arises  that  the 
evidence,  if  introduced,  would  have  been  adverse  to  the  de- 
fendant, or  it  would  not  have  been  withheld.  Trust  Co.  v. 
McClellan,  40  W.  Va.  405  (21  S.  E.  Rep.  1025).  On  the  demur- 
rer'to  the  evidence,  the  negligence  of  the  defendant  having 
been  fully  established,  and  the  question  of  contributory  neg- 
ligence being  left  in  an  uncertain  and  doubtful  condition, 
the  plaintiff  must  prevail,  as  there  is  no  obligation  on  him  to 
prove  that  neither  himself  nor  any  of  his  co-servants  were 
guilty  of  any  fault  or  omission  which  might  have  been  the 
proximate  cause  of  the  injury.  The  court  can  not  infer  snch 
default  from  the  abs<*nce  of  any,  or  a  doubtful  state  of  evi- 
dence relating  thereto.  Comer  v.  Mining  Co.,  supra.  Where 
there  is  a  grave  doubt  which  of  two  inferences  should  be  de- 
duced, the  court  will  adopt  the  one  most  favorable  to  the 
plaintiff,  as  the  demurree.  Franklin  v.  Geho,  30  W.  Va.  27 
(3  S.  E.  Rep.  168);  Schwarzhach  v.  Union,  25  W.  Va.  642; 
Miller  v.  Insurance  Co.,  8  W.  Va.  515;  Ware  v.  Stephenson,  10 
Leigh  164. 

The  Circuit  Court  having  correctly  determined  the  demur- 
rer to  evidence  in  favor  of  the  plaintiff,  the  judgment  is 
affirmed. 
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tunnel  through  a  mountain  located  on  said  land,  under  claim         ^~742/ 
of  title  thereto,  remains  silent  as  to  his  ownership  of  the  land, 
with  full  knowledge  of  his  rights,  and  assists  in  the  construction  m^ 

of  said  ttmnel  from  its  commencement  until  its  completion,  and  _W2Ba 
the  railroad  is  constructed  through  the  same,  without  asserting 
any  claim  to  the  land  through  which  the  tunnel  passes,  and  then 
institutes  an  action  for  damages  against  the  railroad  company  for 
taking  his  land,  he  iwill  be  estopped  from  recovering  In  said  ac- 
tion, and  may  <be  enjoined  from  further  prosecuting  such  action 
for  damages. 

2.  Estoppel  IN  Acw -Equitable  Estoppel— Equity  Jurisdic- 

tion. 

Such  equitable  estoppel  may  be  asserted  in  a  court  of  equity. 

3.  Estoppel  in  /t»i»— Equitbale  Estoppel. 

When  one  of  two  innocent  persons — ^that  is,  i>ersons  each  guilt- 
less of  an  intentional  moral  wrong — ^must  suffer  a  loss,  it  must 
be  borne  byt  that  one  of  them  who  by  his  conduct,  acts,  or  omis- 
sions hsA  rendered  the  injury  poeslble. 

4.  Estoppel  in  -ftii«— Fraud. 

A  party  who  by  his  acts,  declarations,  or  admissions,  or  by 
failure  to  act  or  Bi>eak  under  circumstances  when  he  should  do 
so,  either  designedly  or  with  willful  disregard  of  the  interests  of 
others,  induces  or  misleads  another  to  conduct  or  dealings  which 
he  would  not  have  entered  upon  but  for  this  misleading  influ- 
ence, will  not  be  allowed  afterwards  to  come  in  and  assert  his 
right  to  the  detriment  of  the  person  so  misled.  That  would  be 
a  fraud. 

• 
A.  W.  Reynolds  and  Johnston  &  Hale  for  appellant^ 

cited  23  W.  Va.  675 ;  2G  W .  Va.  839 ;  34  W.  Va.  207 ;  32  W.  Va. 

286;  11  W.  Va.  386;  25  W.  Va.  99;  Pom.  Eq.  Jur.  (2d  Ed.)  § 

182;  30  W.  Va.  687;  12  Ken.  Law  107;  67  Me.  196;  27  Atl.  Rep. 

965;  102  U.  S.  79;  96  U.  S.  743;  59  Pa.  214;  7  Watts  (Pa.)  163; 

7«erg.  &  R.  395;  10  Serg.  &  R.  144;  6  Johns.  Ch.  166;  1  Johns. 

Ch.  344;  54  Pa.  361;  4  Giff.  Rep.  519;  42  Pa.  513;  54  N.  W. 

Rep.  889;  17  S.  W.  Rep.  589;  18  S.  W.  Rep.  901, 1,117;  91  Pa. 

281 ;  4  Halstead  Ch.  Reps.  84 ;  2  Del.  Ch.  130 ;  25  Pac.  Rep.  378 ; 

10Md.301;llHumphivy  433;  62  Miss.  209;  18  B.  Mon.  175;  33 

Mich.  121;  73  N.  C.  8;  38  N.  O.  13. 

Okey  Johnson,   Q.  J.  Holbrook  and  A.  C.  Davidson 
for  appellee,  cited  17  Fow.  47;  2  Black  (U.  S.)  430;  1  Mod. 
Eq.  Pr.  §  136;  2  Id.  §  765;  1  Bart.  Law  Pr.  182;  3  W.  Va.  195; 
24  W.  Va.  606;  16  W.  Va.  282;  1  Bart.  Ch.  Pr.  253  and  cases 
dted;  High  on  Inj.  §  61;  2  Johns.  Ch.  281;, High  on  Inj.  §  64; 
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67  N.  Y.  23;  56  N.  Y.  115;  38  Ga.  644;  High  on  Inj.  §  21;  51 
Am.  Dec.  601;  61  Am.  Dec.  751;  90  Am.  Dec.  378;  91  Am. 
Dec.  177;  99  Am.  Dec.  865:  29  W.  Va.  333;  12  Wall.  47;  19  W. 
Va.  439. 

English,  J  udgb  : 

Ou  the  2d  day  of  December,  1892,  the  Norfolk  &  Western 
Railway  Company  presented  to  the  Circuit  Court  of  Mercer 
county  in  open  court  its  bill  praying  for  an  injunction  to  re- 
strain the  defendant,  George  W.  Perdue,  from  prosecuting 
certain  actions  of  law  mentioned  in  said  bill,  and  from  in- 
stituting any  future  actions  against  the  plaintiff  on  account 
of  the  matters  set  uj)  in  said  bill,  which  injunction  was 
awarded. 

The  material  facts  alleged  and  relied  upon  bj  the  plaiatiff 
in  said  bill  are:  That  it  was  a  consolidated  corporation 
doing  business  in  said  county  of  Mercer  pursuant  to  the  laws 
of  the  state  of  West  Virginia,  and  was  the  owner  and  opera- 
tor of  a  certain  railroad  which  runs  through  said  county, 
part  of  which  runs  through  a  tunnel  known  as  ''Flat  Top 
Tunnel."  That  on  the  7th  day  of  January,  1887,  it  entered 
into  a  contract  in  wi'iting  with  the  Flat  Top  Coal  Company 
by  which  the  latter  agreed  and  bound  itself  to  convey  to 
plaintiff  a  strip  of  land  two  hundred  and  twenty  feet  in 
width,  and  extending  the  entire  length  of  said  tunnel,  one 
half  thereof  to  be  'on  each  side  of  the  center  line  of  said 
railroad  or  tunnel;  the  obect  in  acquiring  said  strip  being 
to  construct  a  tunnel  through  which  to  locate  its  railroad^ 
which  was  well  known  to  both  parties  to  the  contract.  That 
at  the  time  said  contract  was  entered  into  the  land  in  con- 
troversy belonged  in  fee  simple  to  the  Bluestone  Coal  Com- 
pany, and  that  on  the  12th  day  of  April,  1889,  the  said  Blue 
Stone  Coal  Company  conveyed,  by  deed  of  that  date,  to  the 
plaintiff,  the  said  strip  of  land  through  which  the  said  tun- 
nel now  runs,  and  that  on  the  25th  'day  of  February,  1890, 
E.  W.  Clark  and  others,  trustees,  who  were  grantees  of  the 
said  Blue  Stone  Coal  Company,  again  conveyed  the  said 
strip  or  parcel  of  land  to  the  plaintiff;  and  in  this  manner 
the  plaintiff  became  the  owner  in  fee  simple  of  said  strip  of 
land.    That  soon  after  obtaining  the  contract  aforesaid,  by 
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which  it  acquired  eaid  strip  of  land,  it  began  the  construc- 
tion of  its  tunnel  through  the  said  strip  of  land,  and  pros- 
ecuted the  said  work,  at  a  cost  of  many  thousand  dollars^ 
until  it  wan  completed,  early  in  the  year  1888,  and  construct- 
ed therein  its  railroMd,  oyer  which  it  began  running  its 
trains  in  the  early  part  of  the  year  1888.  That  part  of  the 
excavation  of  said  tunnel  was  through  a  vein  of  bituminous* 
coal,  which  was  taken  out  by  plaintiff,  but  the  cost  of  the 
said  tunnel  was  many  thousands  of  dollars  more  than  the 
value  of  the  coal  taken  out  of  same.  That  on  the  21st  day 
of  February,  1890,  the  defendant,  George  W.  Perdue,  in-  ^ 
stitutedintheCircuit  Court  of  Mercer  county,  West  Virginia, 
against  the  plaintiff,  an  action  of  trespass  on  the  case,  in 
which  he  set  up  claini  to  thirty  four  and  thirty  five  one-hun- 
dredths  acres  through  which  the  said  tunnel  is  located  and 
constructed,  claiming  ten  thousand  dollars  damages  on  ac- 
count of  injury  to  the  said  tract  of  land  claimed  by  him  as 
aforesaid,  and  for  excavating  and  removing  the  coal  from 
the  same  in  the  construction  of  the  said  tunnel,  which  ac- 
tion is  still  pending  and  undetermined  in  said  court,  the 
pax)er8  in  which  cause  are  exhibited.  That  on  the  25th  day 
of' March,  3891,  the  defendant,  Greorge  W.  Perdue,  insti- 
tuted another  action  of  trespass  on  the  case  against  the 
plaintiff,  in  which  he  claims  one  thousand  dollars  damages 
on  account  of  the  construction  of  the  tunnel  through  the 
said  thirty  four  and  tbirtv  five  one-hundredths  acres  of  land, 
and  the  construction  and  operation  of  the  said  railroad 
therein,  which  action  is  still  pending  and  undetermined, 
and  the  record  in  which  action  is  also  exhibited  with  plain- 
tiff's bill.  That  said  George  W.  Perdue  is  prosecuting  the 
said  actions,  and  declares  his  intention  to  'prosecute  them 
to  a  final  judgment.  That  the  plaintiff  is  informed  and  be- 
lieves that  the  said  Perdue  will  bring  other  actions,  and 
continue  to  harass  the  plaintiff  with  repeated  actions,  on  ac- 
count of  his  pretended  claim  to  said  thirty  four  and  thirty 
five  one-hundredths  acres  of  land,  and  in  regard  to  the  same 
subject-matter  involved  in  the  first  aforesaid  action,  unless 
he  is  restrained  from  so  doing  by  a  court  of  equity.  That 
plaintiff  is  involved  in  a  multiplicity  of  suits,  and  will  con- 
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tinue  to  be  harassed  with  a  multiplicity  of  suits,  on  account 
of  the  pret€»nded  claim  of  the  said  thirty  four  and  thirty 
five  one-hundredths  acres,  which  embraces  part  of  the  said 
tunnel,  unless  the  title  of  the  plaintiff  to  its  said  strip  of 
land  is  quieted  by.  a  court  of  equity,  and  the  said  Perdue  re- 
strained from  setting]:  up  further  claim  to  it.    That  the  claim 
'of  said  Perdue  to  that  part  of  said  thirty  four  and  thirty 
five  one-hundredths  acres  of  land  which  covers  part  of  its 
said  strip  of  two  hundred  and  twenty  feet  through  which  the 
said  tunnel  is  located  is  a  cloud  on  the  title  of  the  plaintiff. 
That  the  said  Perdue  does  not  own  the  said  land,  or  anj 
part  of  the  strip  of  land,  belonging  to  the  plaintiff  as  afore- 
said, and  that  the  claim  of  said  Perdue  should  in  equity  be 
set  aside  as  a  cloud  upon  the  title  of  the  plaintiff.     That  the 
said  Perdue  knew  when  the  plaintiff  acquired  title  to  the 
said  land,  and  soon  aftei  the  plaintiff  began  the  work  of 
construcfing  the  said  tunnel,  and  taking  out  the  said  coal, 
the  said  Perdue  began  work  for  the  contractors  who  were 
carrying  on  the  said  work  for  plaintiff,  and  aided  them  in 
the  construction  of  the  said  tunnel,  and  continued  to  aid 
in  the  construction  of  the  same,  for  wages  to  be  paid  to  him 
by  said  contractors,  until  the  completion  of  the  said  tunnel. 
That  notwithstanding  the  full  and  complete  knowledge  of 
the  said  Perdue  of  the  claim  of  the  plaintiff  to  said  land,  of 
the   immense   amount   of   money  it  was   spending  in  the 
construction  of  the  said  tunnel  and  the  railroad  therein,  he 
stood  by  and  saw  the  ^ork  proceed  till  its  completion  and 
made  no  objection  whatever  to  it,  and  gave  to  the  plaintiff 
no  notice  whatever  of  his  claim  to  the  said  land,  and  that  the 
said  George  W.  Perdue  is  estopped  from  setting  up  claim 
to  any  part  of  said  strip  of  land  belonging  to  plaintiff  as 
aforesaid.    That  the  conduct  of  said  Perdue  in  keeping  si- 
lent under  the  circumstances  was  a  fraud  upon  the  plain- 
tiff, which  will  estop  him  from  setting  up  claim  to  any  part 
of  the  land  of  the  plaintiff.    That  plaintiff  had  no  notice 
whatever  of  the  said  Pcrdue's  claim  to  the  land  purchased 
by  it  as  aforesaid  through  which  the  said  tunnel  is  located, 
or  any  part  thereof,  until  after  the  completion  of  the  said 
tunnel  and  railroad  therein;  its  first  notice  of  said  claim 
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being  but  a  short  time  before  the  instituion  of  said  first 
action  by  said  Perdue  aginst  plaintiff.  That  plaintiff  has 
been  in  the  complete  and  full  possession  of  its  said  iand^  and 
every  part  thereof,  continuously  ever  since  the  beginning 
of  the  construction  of  the  said  tunnel,  is  now  in  the  posses- 
sion of  the  same,  and  entered  into  the  possession  thereof 
peaceably.,  quietly,  with  the  full  knowledge  of  the  said  Per- 
due, and  without  any  objection  by  him.  That  said  George 
W.  Perdue  asserts  his  claim  to  said  land  under  a  deed  from 
one  Zachari^h  Perdue;  that  said  deed  is  a  cloud  on  plaintiff's 
title;  that  it  is  invalid,  so  far  as  conveying  title  is  concern- 
ed, and  that  it  should  be  set  aside  as  a  cloud  on  plaintiff's 
title. 

An  injunction  was  prayed  for  enjoining  and  restraining 
said  George  W.  Perdue  from  prosecuting  said  actions  at 
law,  and  from  instituting  future  actions  against  the  plain- 
tiff on  account  of  the  matters  set  forth  in  said  bill,  and  it 
was  prayed  that  the  said  deed  under  which  said  Perdue 
claims  title,  and  the  entire  claim  qf  title,  of  the  said  Perdue 
to  any  part  of  the  plaintiff's  land,  might  be  set  aside  as  a 
oloud  upon  the  plaintiff's  title,  and  that  the  plaintiff  be 
quieted  in  its  title  and  possession  of  its  said  land  and  rail- 
road. 

An  injunction  was  awarded  restraining  said  Perdue  from 
prosecuting  the  acti*»ns  at  law  then  pending  against  the 
plaintiff,  and  from  instituting  and  prosecuting  other  actions 
against  the  plaintiff  with  respect  to  the  land  and  subject- 
matter  and  things  set  up  in  the  bill.  The  defendant,  George 
W.  Perdue,  demurred  to  the  plaintiff's  bill,  and  on  the  2d 
day  of  March,  1894,  the  court  sustained  said  demurrer,  and 
dissolved  said  injunction,  and  the  plaintiff,  declining  to 
amend  its  bill,  applied  for  and  obtained  this  appeal. 

The  first  error  assigned  and  relied  upon  by  the  appellant 
is  that  the  Circuit  Court  erred  in  sustaining  the  demurrer 
to  the  plaintiff's  bill,  upon  the  ground  that  the  bill  present- 
ed a  strong  case  for  the  relief  of  a  court  of  equity,  by  decree- 
ing in  favor  of  the  plaintiff  an  equitable  estoppel  against 
the  said  Perdue,  which  was  fully,  clearly,  and  distinctly  al- 
leged, together  with  all  the  facts  constituting  the  said  equit- 
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able  estoppel  in  said  bill,  by  decree  removing  the  clood  from 
the  title  of  appellant  cast  upon  it  by  said  Perdue's  claim,  the 
facts  in  relation  to  which  were  fully  and  distinctly  alleged  in 
the  bill,  and  by  decree  perpetually  enjoining  the  prosecu- 
tions of  the  said  actions  at  law,  which  were  shown  by  the 
facts  alleged  in  the  bill  to  be  purely  vexatious,  etc. 

Now,  upon  demurrer,  the  universally  recognized  rale 
is  that  all  allegations  of  the  bill  which  are  well  pleaded 
must  be  taken  as  conceded  to  be  'true,  and  the  defendant  by 
his  demurrer  asserts  that  admitting  the  allegations  of  the 
bill  to  be  true,  the  plaintiff  by  his  bill  has  not  shown  himself 
to  be  entitled  to  relief  in  a  court  of  equity.  Applying,  then, 
this  test  to  the  bill  filed  in  the  case  under  consideration,  let 
us  examine  the  question  of  equitable  estoppel,  which  is  pre- 
sented in  the  plaintiff's  bill  in  the  following  language: 
"Plaintiff  alleges  that  said  George  W.  Perdue  in  estopped 
from  setting  up  claim  to  any  part  of  the  said  strip  of  two 
hundred  and  twenty  feet  in  width  of  land  belonging  to  this 
plaintiff  as  aforesaid.  The  said  Perdue  knew  when  this 
plaintiff  acquired  title  to  the  said  land  in  the  manner  herein- 
before stated,  and  soon  after  this  plaintiff  began  the  work 
of  constructing  the  said  tunnel,  and  taking  out  the  said 
coal,  the  said  Perdue  began  to  work  for  the  contractors  who 
were  carrying  on  the  said  work  for  this  plaintiff,  and  aided 
them  in  the  construction  of  the  said  tunnel,  and  continued 
to  aid  in  the  con8tru<jtion  of  the  same,  for  wages  .to  be  paid 
to  him  by  said  contractors,  until  the  completion  of  the  said 
tunnel.  Notwithstanding  the  full  and  complete  knowledge 
of  the  said  Perdue  of  the  claim  of  the  plaintiffs  to  said  land, 
of  the  immense  amount  of  money  they  were  spending  in 
the  construction  of  the  said  tunnel  and  the  railroad  therein, 
he  stood  by  and  saw  the  work  proceed  till  its  completion, 
and  made  no  objection  whatever  of  his  claim  to  the  said 
land."  "Plaintiff  had  no  notice  whatever  of  the  said  Per- 
due's  claim  to  the  land  purchased  by  it  as  aforesaid  through 
which  the  said  tunnel  is  located,  or  any  part  thereof,  until 
after  the  completion  of  the  said  tunnel  and  railroad  therein.'* 
Regarding  these  allegations  as  conceded  to  be  true  on  de- 
murrer, and  turning  to  the  law  bearing  upon  the  question. 
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we  find  that  a  similar  question  was  presented  for  the  con* 
sideration  of  this  Court  in  the  case  of  ^Sione  v.  Tyree,  30  W. 
Va.  687  (6  S.  E.  Rep.  878)  in  which  case  Green,  Judge^  de- 
livering the  opinoin  of  the  Court,  said :  ^'It  is  recognized  as 
law  that  if  the  owner  of  real  estate,  whether  he  has  the  legal 
title  in  him  or  not,  permits  such  real  estate  to  be  sold  in  his 
presence  bj  another,  who  claims  to  be  the  owner  of  the  land, 
or  by  one  who  claims  that  he  has  full  authority  and  power 
to  dispose  of  the  same,  it  is  the  duty  of  the  true  owner  of  the 
land  to  assert  his  claim  then.  And  if  be  stands  by  and  per- 
mits an  innocent  purchaser  to  buy  such  land  from  such  per- 
son claiming  to  have  full  power  to  dispose  of  it,  he  will  be 
estopped  thereafter  from  setting  up  a  claim  to  such  land,  be- 
cause of  a  want  of  fall  power  and  authority  on  the  part  of 
the  person  selling  it  to  make  good  title  thereto,  as  against 
such  innocent  purchaser,  by  his  acquiescence  at  the  time  in 
the  legality  of  such  sale  made  in  his  presence.-'  He  also 
says:  '* Whenever,  in  this  or  any  other  manner,  such  owner 
of  lands  misleads  another,  by  his  conduct  or  words,  into  the 
belief  that  a  third  person  owns  certain  land,  or  possesses 
full  power  or  authority  to  sell  it,  and  he  knows  that  such 
conduct  or  words  would  naturally  have  this  effect,  whether 
he  intended  them  to  defraud  such  purchaser  or  not,  he  will 
not  only  be  estopped  from  claiming,  against  such  innocent 
purchaser,  this  land,  because  in  fact  the  person  so  selling  it 
as  his  own,  or  having  full  power  and  authority  to  sell  it, 
either  did  not  own  it  or  had  no  authority  to  sell  it  such  as 
he  claimed,  but  the  courts  of  equity  go  further,  and  would 
under  such  circumstances  comx)el  him  to  convey  such  land 
to  such  innocent  purchaser."  Now,  the  facts  being  con- 
ceded as  stated  in  the  bill,  it  is  easily  perceived  what  gross 
injury  and  injustice  would  result  to  the  appellant  from  the 
conduct  of  the  appellee,  if  the  doctrine  of  estoppel  was  not 
applied. 

It  appears  from  the  allegations  of  the  bill  that  the  ap- 
pellee, George  W.  Perdue,  was  cognizant  of  the  fact  that  this 
strip  of  land  two  hundred  and  twenty  feet  wide  was  acquir- 
ed by  the  appellant  for  the  purpose  of  constructing  a  tunnel 
through  the  Flat  Top  Mountain  and  using  it  as  a  thorough- 
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fare  for  its  railroad.  Kot  only  bo,  but  that  he  actually 
aided  in  the  construction  of  said  tunnel,  as  a  laborer,  from 
a  period  soon  after  its  commencement  until  its  completion, 
being  fully  cognizant  of  the  claims  of  appellant  and  of  the 
immense  amount  of  money  it  was  expending  in  the  con- 
struction of  the  same.  A  question  somewhat  similar  to  the 
one  submitted  by  this  record  was  before  the  Supreme  CJourt 
of  the  United  States  in  the  case  of  Morgan  v.  Railroad  Co^ 
96  U.  S.  71(),  in  which  it  was  held  that  "a  party  is  not  per- 
mitted to  deny  a  state  of  things  which  his  conduct  or  mis- 
representations led  another  to  believe  existed  and  to  act 
in  accordance  with  that  belief."  In  that  case  a  bill  was 
filed  by  Morgan  against  the  Chicago  &  Alton  Railroad  Com- 
jjany.  The  li^uit  involved  the  ownership  of  two  strips  of  land 
adjoining  tliat  over  which  said  company  had  the  right  of 
way,  and  forming  part  of  its  depot  grounds  in  the  town  of 
bwight,  and  the  question  was  whether  these  strips  of  land 
had  been  dedicated  by  the  owners  thereof  for  depot  purposes 
for  the  use  of  the  railroad.  Justice  Swayne,  in  delivering 
the  opinion  of  the  court,  says:  "The  appellee  insists  that 
the  record  discloses  a  case  of  estoppel  in  pais,  and  that  the 
appellant  is  thereby  barred  from  maintaining  the  claim 
which  he  seeks  to  enforce  in  this  litigation.  The  principle 
is  an  important  one  in  the  administration  of  the  law.  It 
not  unfrequently  gives  triumph  to  right  and  justice  where 
nothing  else  could  save  them  from  defeat.  It  proceeds  up- 
on the  ground  that  he  who  has  been  silent  as  to  his  alleged 
rights  when  he  ought  in  good  faith  to  have  spoken  shall  not 
be  heard  to  speak  when  he  ought  to  be  silent" —  citing  Bank 
V.  LfCe,  13  Pet.  107.  "He  is  not  permitted  to  deny  a  state 
of  things  which,  by  his  culpable  silence  or  misrepresenta- 
tions, he  had  led  another  to  believe  existed,  and  who  has 
acted  accordingly  upon  that  belief.  The  doctrine  always 
presupposes  error  on  one  side  and  fault  and  fraud  upon 
the  other,  and  some  defect  of  which  it  would  be  inequitable 
for  the  party  against  whom  the  doctrine  Is  asserted  to  take 
advantage." 

The  bill  alleges  that  the  appellee  was  cognizant  of  the 
manner  in  which  api)ellant  claimed  to  have  acquired  title 
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to  said  strip  of  land,  and  he  mnst  be  presnmed  to  have 
known  the  land  he  claimed,  and  yet  with  all  this  knowledge 
he  worked  in  silence  for  the  company  that  constructed  the 
tunnel,  and  set  up  no  claim  to  any  portion  of  said  strip  until 
after  the  tunnel  was  completed  and  the  railroad  constructed 
through  the  same.  If  he  had  objected  when  the  work  was 
commenced,  the  appellant  might  have  made  other  arrange- 
ments, or  perhaps  changed  the  route.  Would  it,  then,  be 
doing  equity  to  allow  the  appellee  to  wait  in  silence  until 
the  railroad  was  located,  and  the  tunnel  completed,  and 
then  assert  his  claim  for  damages?  Surely  not.  2  Herm. 
Estop.  §  776,  on  this  point,  thus  states  the  law :  "If  a  person 
having  a  right,  and  seeing  another  person  about  to  commit, 
or  in  the  course  of  committing,  an  act  infringing  upon  that 
right,  stands  by  in  such  manner  as  really  to  induce  the  per- 
son committing  the  act,  and  who  might  otherwise  have  ab- 
stained from  it,  to  believe  that  he  assents  to  its  being  com- 
mitted, he  can  not  afterwards  be  heard  to  complain  of  the 
act.  This  is  the  proper  sense  of  the  term  'acquiescence,' 
and  in  that  sense  it  may  be  defined  'quiescence,'  under  such 
circumstances  as  that  assent  may  be  reasonably  inferred 
from  it,  and  is  no  more  than  an  instance  of  the  law  of  es- 
toppel  by  words  or  conduct/'  In  the  case  of  Boardman  v. 
Railway  Co,,  84  N.  Y.  182,  Miller,  Judge,  in  the  opinion  of  the 
court,  says:  "The  principle  applicable  to  such  a  case  is 
laid  down  by  Lord  Denman  in  Pickard  v.  Sears,  6  Adol.  &  E. 
474,  as  follows:  'The  rule  of  law  is  clear  that  where  one  by 
his  words  or  conduct  willfully  causes  another  to  believe  the 
existence  of  a  certain  state  of  things,  and  induces  him  to  act 
on  that  belief  so  as  to  alter  his  own  previous  position,  the 
former  is  concluded  from  averring  against  the  latter  a  dif- 
femt  state  of  things  as  existing  at  the  same  time;'"  and 
Miller,  Judge,  adds:  "Nor  is  it  essential  to  an  equitable  es- 
toppel that  the  party  should  design  to  mislead,  and  it  is 
BufBcient  if  his  acts  were  calculated  to  mislead,  and  have 
misled,  another  acting  upon  it  in  good  faith,  and  exercising 
reasonable  care."  So,  also,  in  the  case  of  Jotoers  v.  Phelps, 
33  Ark.  468,  the  law  in  regard  to  estoppel  in  pais  is  well 
stated  by  English,  C.  J.,  as  follows :    "Estoppels  in  pais  de- 
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pend  upon  facts  which  are  rarely  in  any  two  cases  precisely 
the  same.  The  principle  upon  which  they  are  applied  is 
clear  and  well  defined.  A  party  who  by  his  acts,  declara- 
tions^ or  admissions^  or  by  failure  to  act  or  speak  under  cir- 
cumstances where  he  should  do  so,  either  designedly  or  with 
willful  disregard  of  the  interests  of  others,  induces  or  mis- 
leads another  to  conduct  or  dealings  which  he  would  not 
have  entered  upon  but  for  this  misleading  influence,  will 
not  be  allowed  afterwards  to  come  in  and  assert  his  right 
to  the  detriment  of  the  person  so  misled.  That  would  be 
fraud." 

Counsel  for  the  appellee  contend  that  equity  has  no  juris 
diction  in  this  case,  because  the  remedy  at  law  was  adequate 
and  complete,  the  action  being  trespass  on  the  case  for  in- 
jury done  to  real  property.  This  Court,  however,  in  the 
case  of  Hanly  v.  Waiterson,  39  W.  Va.  214  (19  S.  E.  Rep.  536) 
held  that  equity  is  the  proper  forum  in  which  to  assert  an 
equitable  estoppel.  In  that  case  Hanly  obtained  an  injunc- 
tion to  restrain  Watterson  from  cutting  and  removing  tim- 
ber from  certain  lands  which  he,  Hanly,  had  purchased  from 
one  Kirk,  and  from  further  proceeding  in  an  action  at  law 
whichhe,  Watterson,  had  instituted  against  said  Hanly  for  the 
value  of  one  thousand  and  thirty  trees,  etc,  claiming  dam- 
ages to  the  amount  of  nine  thousand  dollars,  which  timber 
said  Watterson  claimed  under  an  option  from  Kirk  executed 
previous  to  said  Hanly's  purchase.  It  appeared  from  the 
allegations  of  the  bill  that  Watterson  stood  by  and  saw 
Hanly's  employes  removing  these  trees,  and  pointed  out 
certain  trees  to  Hanly's  employes,  and  acquiesced  in  the 
manufacture  of  the  same  into  railroad  ties,  and  furnished 
said  Hanly  the  use  of  his  tramways  when  removing  said 
timber;  and  it  was  held  that  in  such  circumstances  Wat- 
terson was  estopped  f  j'om  asserting  a  claim  to  said  timber, 
or  recovering  damages  for  the  cutting  and  removal  of  the 
same.  Herm.  Estop.  §  735,  says:  "There  are  many  fun- 
damentals of  the  law  which  are  applicable  to  and  explan- 
atory of  this  doctrine  of  equitable  estoppel;''  and  among 
them  he  names :  "Volenti  non  fit  injuria^^  ("No  one  can  main- 
tain an  action  for  a  wrong  where  he  has  consented  to  the 
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wrong  which  occasions  bis  h)S8");  "Qui  non  prohihet  quod  pro- 
hihcve  potest  assetitire  videtur'^  ("He  who  does  not  forbid  what 
he  can  forbid  seems  to  assent");  and  "Qwi  tacet^  consentire 
t'idetur'  ("He  who  is  silent  appears  to  consent").  What 
more  potent  evidence  could  the  Norfolk  &  Western  Railroad 
Company  have  wished  or  desired  of  a  want  of  claim  or  in- 
terest on  the  part  of  George  W.  Perdue  in  said  strip  of  land 
than  was  furnished  by  his  acts  in  assisting  in  the  construc- 
tion of  the  tunnel  through  the  land  he  now  claims^  without 
asserting  any  claim  or  raising  any  objection? 

Now,  as  to  what  constitutes  an  equitable  estoppel,  2  Pom. 
Eq.  Jur.  §  802,  says:  "Equitable  estoppel,  in  the  modern 
sense,  arises  from  the  conduct  of  a  party,  using  that  word 
in  its  broadest  meaning,  as  including  his  spoken  or  written 
words,  his  positive  acts,  and  his  silence  or  negative  omis* 
fiion  to  do  anything.  Its  foundation  is  justice  and  good  con- 
science. Its  object  is  to  prevent  the  unconscientious  and 
inequitable  assertion  or  enforcement  of  claims  or  rights 
which  might  have  existed  or  been  enforceable  by  other  rules 
of  law  unless  prevent<*d  by  the  estoppel;  and  its  practical 
effect  is,  from  motives  of  equity  and  fair  dealing,  to  create 
and  vest  opposing  rights  in  the  party  who  obtains  the  bene- 
fit of  the  estoppel.  The  doctrine  of  equitable  estoppel  is 
pre-eminently  the  creature  of  equity."  In  section  803,  the 
author  says:  "It  is  accurate,  therefore,  to  describe  equita- 
ble estoppel  in  general  terms  as  *such  conduct  by  a  party 
that  it  would  be  fraudulent  or  a  fraud  upon  the  rights  of 
another  for  him  afterwards  to  repudiate  and  to  set  up 
claims  inconsistent  with  it.'  This  use  of  the  term  has  long 
been  familiar  to  courts  of  equity,  which  have  always  treated 
the  word  'fraud'  in  a  very  elastic  manner.  The  meaning 
here  given  to  'fraud'  or  'fraudulent'  is  virtually  synonymous 
with  'unconscientious'  or  'inequitable.' "  Again,  in  the 
same  section,  he  says:  "When  all  the  varieties  in  equita- 
ble estoppel  are  compared,  it  will  be  found,  I  think,  that  the 
doctrine  rests  upon  the  following  general  principle:  When 
one  of  two  innocent  persons — that  is,  persons  each  guilt- 
less of  an  intentional  moral  wrong — must  suffer  loss,  it 
must  be  borne  by  that  one  of  them  who  by  his  conduct,  acts. 
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or  omissions  has  rendered  the  injury  possible."  And^  alsOf 
in  section  804,  the  same  author  says:  "From  the  foregoing 
general  description  it  will  appear,  I  think,  that  the  follow- 
ing definition  is  accurate,  and  covers  all  phases  and  appli- 
cations of  the  doctrine:  'Equitable  estoppel  is  the  effect 
of  the  voluntary  conduct  of  a  party  whereby  he  is  absolute- 
ly precluded,  both  at  law  and  in  equity,  from  asserting  rights 
which  might  perhaps  have  otherwise  existed,  either  of  prop- 
erty,  of  contract,  or  of  remedy,  as  against  another  person 
who  has  in  good  faith  relied  upon  such  conduct,  and  ha» 
been  led  thei'eby  to  change  his  position  for  the  worse,  and 
who,  on  his  part,  acquires  some  corresponding  right,  either 
of  property,  of  contract,  or  of  remedy.'  " 

The  essential  elements  constituting  the  estoppel  are  set 
forth  in  section  805  of  the  same  work,  as  follows:  First 
There  must  be  conduct,  acts,  language  or  silence  amounting 
to  a  representation  or  a  concealment  of  material  facts. 
Second,  These  facts  must  be  known  to  the  party  estopped 
at  the  time  of  said  conduct,  or  at  least  the  circumstance 
must  be  such  that  knowledge  of  them  is  necessarily  imputed 
to  him.  Third.  The  truth  concerning  these  facts  mast  be 
unknown  to  the  other  party  claiming  the  benefit  of  the  es- 
toppel at  the  time  when  such  conduct  "^'as  done,  and  at  the 
time  it  was  acted  upon  by  him.  Fourth.  The  conduct  must 
be  done  with  the  expectation  that  it  will  be  acted  upon  by 
the  other  party,  or  under  such  circumstances  that  it  is  both 
natural  and  probable  that  it  will  be  so  acted  upon.  There 
are  several  familiar  species  in  which  it  is  simply  impossible 
to  ascribe  any  intention  or  even  expectation  to  the  party  es- 
topped that  his  conduct  will  be  acted  upon  by  the  one  who 
afterwards  claims  the  benefit  of  the  estoppel.  Fifth.  The 
conduct  must  be  reli(;?d  upon  by  the  other  party,  and,  thu& 
relying,  he  must  be  led  to  act  upon  it.  Sixth.  He  must  in 
fact  act  upon  it  in  such  a  manner  as  to  change  his  position 
for  the  worse.  In  other  words,  he  must  so  act  that  he  would 
suffer  a  loss  if  he  were  compelled  to  surrender  or  forego  or 
alter  what  he  has  done  by  reason  of  the  first  party  bein^ 
permitted  to  repudiate  his  conduct,  and  to  assert  rights  in- 
consistent with  it."    And,  again,  in  section  807,  the  same 
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author  says:  "The  general  rule  is  that  if  a  person  inter- 
ested in  an  estate  knowingly  misleads  another  into  dealing 
with  the  estate  as  if  he  were  not  interested,  he  will  be  post- 
poned to  the  party  misled^  and  compelled  to  make  his  repre- 
sentation specifically  good.  It  applies  to  one  who  denies 
his  own  title  or  incdmbrance  when  inquired  of  by  another 
who  is  about  to  purchase  the  land,  or  to  loan  money  upon 
its  security;  to  one  who  knowingly  suffers  another  to  deal 
with  the  land  as  though  it  were  his  own ;  to  one  who  know- 
ingly suffers  another  to  expend  money  in  improvements 
without  giving  notice  of  his  own  claim,  and  the  like. 
•  *  *  In  the  language  of  the  most  recent  decision,  to 
preclude  the  owner  of  land  from  asserting  his  legal  title  or 
interest  under  such  circumstances,  there  must  be  shown 
either  actual  fraud,  or  fault  or  negligence  equivalent  to 
fraud,  on  his  part,  in  concealing  his  title,  or  that  he  was 
silent  when  the  circumstances  would  impel  an  honest  man 
to  speak,"  etc. 

Applying  these  principles  to  the  facts  stated  in  the  bill, 
and  which  are  conceded  upon  demurrer,  my  conclusion  is 
that  the  Circuit  Court  erred  in  sustaining  the  demurrer  to 
the  plaintiff's  bill,  and  in  dissolving  the  injunction  awarded 
in  said  cause.  The  decree  complained  of  is  therefore  re- 
versed, and  the  cause  remanded,  with  costs. 


CHARLESTON. 

State  for  Use,  &c.,  r.  Hall  et  oL 

Submitted  January  28,  1895— Decided  April  6,  1895. 

1. '  Pleading— JuDGMBNT— Declaration. 

A  Judgment  on  a  verdict  for  the  plaintiff  virtually  overrules 
all  demurrers  to  the  declaration  and  each  count  thereof. 

2.    Injunction— Bond— D  <kM  ages— Declaration. 

Where  the  condition  of  an  injunction  bond  in  pursuance  of  the 
statute  provides  that  the  plaintiff  in  the  injunction  cause  shall 
faithfully  prosecute  said  injunction,  and  shall  pay  the  amount  of 
the  Judgment  enjoined,  and  all  such  costs  as  may  ibe  awarded 
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against  the  complainants,  and  all  such  damages  as  shall  be 
incurred  in  the  case  the  injunction  be  dissolved;  in  a  suit  upon 
said  injunction  bond  to  recover  damages  incurred  by  reason  of 
the  suing  out  of  said  injunction,  the  declaration  must  aver  that 
the  plaintiff  in  the  injunction,  by  reason  of  the  dissolution  there- 
of, has  incurred  and  become  liable  to  pay  the  plaintiff  in  the 
suit  on  said  bon(|  some  amount  of  damages. 

3.  Injunction— Bond— Actions  on  Bonds. 

Where  such  bond  is  made  payable  to  the  state,  suits  may  He 
prosecuted  from  time  to  time  thereon  for  the  benefit  of  the  per- 
scm  injured  by  the  breach  of  the  condition  thereof,  until  dam- 
ages are  recovered  in  the  aggregate  equal  to  the  penalty  of  iht 
bond. 

4.  Injunction— -Bond— Actions  on  Bonds— Rblator. 

In  such  suit  it  is  incumbent  on  the  relator  to  show  title  to  the 
Jtidgment  enjoined  before  he  would  ibe  entitled  to  recover  dam- 
ages on  sbocount  of  itti  collectfons  bein«  restrained  by  the  injunc- 
tion. 

Couch,  Flournoy  &  Price  and  P.  W.  Morris  for  plain- 
tiff in  error. 

Hutchinson,  Hutchinson  A  Camden  for  defendant  in 
error,  cited  Code,  c.  126,  s.  4;  31 W.  Va.  364 ;  4  Rob.  Prac.  153; 
10  Gratt.  499;  11  Gratt.  625;  10  Gratt.  228;  4  Rob.  Prac.  100(K 
1,001 ;  Code,  c.  133,  s.  12 ;  31  W.  Va.  365-369 ;  5  Sm.  ft  Mar. 
301;  11 B.  Mon.  202;  7  Leigh  68;  91  111.  434;  5  Cranch  C.  C.  U. 

5.  291;  73  Mo.  34;  20  S.  W.  352. 

English,  Judge: 

This  was  an  action  of  debt  upon  an  injunction  bond 
brought  in  the  name  of  the  state  of  West  Virginia  (which 
sued  for  the  use  and  benefit  of  D.  F.  Hajmond,  sheriff  of 
Ritchie  county,  W.  Va.,  and  as  such  administrator  of  the 
estate  of  Isaac  Lambert,  deceased,  who  sue<i  for  the  use  and 
benefit  of  James  Taylor)  against  Cyrus  Hall  and  A.  J.  Pat- 
ton,  in  the  Circuit  Court  of  Ritchie  county. 

The  suit  was  brought  upon  an  injunction  bond,  the  con- 
dition of  which  as  set  forth  in  the  plaintiff's  declaration 
is  as  follows:  "That  is  to  say,  the  condition  of  the  above 
obligation  is  such  that  whereas,  John  S.  Porter,  for  the 
ttse  of  Isaac  Lambert,  obtained  a  judgment  against  the  said 
Cyrus  Hall  and  W.  M.  Patton  at  the  June  term  of  the  County 


State  v.  Hall.  457 

Court  of  Ritchie  county,  1858,  for  two  hnadred  and  fifty  dol- 
lars,  with  interest  thereon  from  the  1st  day  of  September, 
1854,  and  the  costs  of  Ihe  action  at  law,  upon  which  the 
«aid  Cyrus  Hall  and  William  M.  Patton  haye  signed  a  release 
•of  errors  on  said  judgment  at  law;  and  whereas,  the  said 
Hall  and  Patton  haye  obtained  an  injunction  against  the 
execution  of  the  said  judgment  allowed  by  the  judge  of  the 
Oircuit  Court  of  Ritchie  county  in  December,  1867;  and 
whereas,  the  Circuit  Court  of  Ritchie  county,  at  its  spring 
term,  1877,  by  an  order  directed  and  required  the  said  Hall 
and  Patton  to  execute  and  file  in  the  papers  of  the  said  in- 
junction cause  a  new  bond  upon  the  said  injunction:  Now, 
therefore,  if  the  said  Cyrus  Hall  and  William  M.  Patton 
«hall  faithfully  prosecute  said  injunction,  and  shall  pay  the 
amount  of  the  said  judgment  and  all  such  costs  as  may  be 
awarded  against  the  complainant,  and  all  such  damages  as 
shall  be  incurred  in  case  the  injunction  aforesaid  be  dissolyed 
then  the  aboye  obligation  be  yoid;  otherwise  to  remain  in 
full  force  and  virtue." 

For  assigning  the  breach  of  said  condition  the  plaintiff 
«ays  that:  "Afterwards,  to  wit,  at  a  Circuit  Court  for  the 
said  county  of  Ritchie,  held  on  the  26th  day  of  October,  1877, 
it  was  by  the  said  Circuit  Court,  amongst  other  things^  ad- 
judged^ ordered  and  decreed  that  the  injunctian  theretofore 
awarded  in  the  said  cause  in  said  condition  mentioned  be, 
and  the  same  was,  dissolyed,  and  that  the  said  James  Tay- 
lor recoyer  against  tlie  plaintiffs  in  said  chancery  cause  his 
costs  by  him  about  hiis  suit  in  that  behalf  expended.  And 
the  plaintiff  in  fact  further  says  that  the  said  costs  last  men- 
tioned amount  to  a  large  sum  of  money,  to  wit,  the  sum  of 
five  hundred  dollars.  And  the  plaintiff  in  fact  says  that 
said  decree  so  dissolying  said  injunction  was  afterwards,  to 
wit,  on  the  12th  day  of  Noyember,  1881,  by  the  Supreme 
Court  of  Appeals  of  West  Virginia,  so  far  as  it  dissolyed 
said  injunction,  with  costs  against  the  said  plaintiffs  in  said 
chancery  suit,  affirmed.  And  the  plaintiff  in  fact  says  that 
the  damages  to  whioh  he  is  entitled  at  the  rate  of  ten  per 
cetit.  per  annum  from  the  time  the  said  injunction  took  effect 
nntil  the  said  dissolution  thereof  on  such  sum  as  appears 
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to  be  due,  including  the  costs  recovered  at  law,  have  been 

■ 

ascertained  to  be,  and  are  in  fact,  one  thousand  dollars. 
Nevertheless  payment  has  not  been  made  of  said  judgment 
in  said  condition  mentioned,  nor  of  the  costs  so  awarded 
against  the  said  Hall  and  Patton  in  said  injunction  case,  nor 
of  the  said  damages,  and  so  the  condition  of  said  bond  is 
broken,  and  the  plaintiff  in  fact  is  injured  by  the  said  breach 
thereof,  and  the  right  has  accrued  to  prosecute  this  suit  upon 
said  writing  obligatory  for  the  benefit  of  said  James  Taylor^ 
relator,  and  to  demand  the  said  sum  of  one  thousand  dollars 
above  demanded,  and  also  the  said  sum  of  fifteen  hundred 
dollars,  costs  and  damages  aforesaid.  And  the  plaintiff 
further  says  that  the  said  sums  have  never  been  paid  by  the 
defendants  or  either  of  them,  and  the  plaintiff,  by  reason 
of  the  non-payment  thereof,  has  sustained  damages  to  the 
amount  of  twenty  five  hundred  dollars,"  etc. 

It  does  not  appear  from  the  record  that  the  demurrer  was 
ever  acted  upon  by  the  court.  This  Court,  however,  in  the 
case  of  Hood  v.  Maxwell,  l^W.  Va.  219,  held  that  "a  judgment 
on  a  verdict  for  the  plaintiff  virtually  overrules  all  demurrers 
to  the  declaration,  and  each  count  thereof,"  and  the  court 
in  the  case  under  consideration  having  gone  on  and  given 
judgment  for  the  plaintiff,  must  be  considered  to  have  over- 
ruled the  defendants'  demurrer. 

Did  the  court  err  in  so  ruling?  The  plaintiff  in  this  case 
appears  from  the  record  to  have  recovered  judgment  for  a 
large  amount  of  damages,  not  only  against  the  principal,  but 
the  surety  in  said  injunction  bond;  and  High  on  Injunctions 
(volume  2,  §  1640)  thus  states  the  law:  '*The  sureties  in 
the  bond  are  entitled  to  stand  upon  the  precise  terms  of  the 
contract,  and  their  liability  will  not  be  extended  beyond  its 
terms.  When,  therefore,  the  bond,  is  conditioned  for  the 
payment  of  such  damages  as  shall  be  awarded  against  the 
principal  by  reason  of  issuing  the  injunction,  an  action  can 
not  be  maintained  against  the  sureties  when -it  is  not  averred 
that  any  damages  were  so  awarded.  So  if  the  bond  is  con- 
ditioned for  the  payment  of  such  costs  and  damages  as  may 
be  recovered  against  the  principal  for  the  wrongful  suing 
out  of  the  injunction,  there  can  be  no  recovery  upon  the  bond 
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when  it  is  not  alleged  that  there  has  been  a  recovery  against 
the  principal  for  wrongfully  suing  out  the  injunction/'  The 
condition  of  the  injunction  bond  sued  upon  complied  with  the 
statute,  and  provided  that  "if  the  said  Cyrus  Hall  and  Wil- 
liam M.  Patton  should  faithfully  prosecute  said  injunction, 
and  should  pay  the  amount  of  the  said  judgment  and  all  such 
costs  as  may  be  awarded  against  the  complainants,  and  all 
such  damages  as  sli.ill  be  incurred  in  case  the  injunction 
aforesaid  be  dissolved,  then  the  above  obligation  be  void; 
otherwise  to  remain  iu  full  force  and  virtue."  At  the  time 
this  injunction  was  dissolved,  section  12  of  chapter  133  of 
the  Code  provided  that  "where  an  injunction  to  stay  proceed- 
ings on  a  judgment  or  decree  for  money  is  dissolved,  wholly 
or  in  part,  there  shall  be  decreed  to  the  party  having  such 
judgment  or  decree,  damages  *  *  *  at  the  rate  of  ten 
per  cent,  per  annum  from  the  time  the  injunction  took  effect, 
nntil  such  dissolution,  on  such  suin  as  appears  to  be  due, 
including  the  costs;  but  the  court  wherein  the  injunction  is 
may  direct  that  no  such  damages  be  paid,  or  such  portion 
thereof  as  it  may  deem  just."  This  law  must  be  regarded  as 
a  part  of  the  contract  when  the  bond  was  executed,  and 
shows  that  the  damages  contemplated  were  such  as  should  be 
awarded  by  the  chancery  court  in  which  the  injunction  was 
pending,  which  court,  by  the  terms  of  the  statute,  appears 
to  have  had  complete  control  over  the  question  of  damages, 
as  it  could  direct  that  no  such  damages  be  paid,  or  such 
portion  thereof  as  it  might  deem  just,  and  the  contract  of 
the  surety  was  to  pay  such  damages  as  should  be  thus 
awarded.  Barton,  in  his  Chancery  Practice  (volume  1,  p. 
477)  after  stating  the  statutory  provision  says:  "The 
damages  thus  decreed  are  in  satisfaction  of  so  much  of  the 
interest  for  the  time  they  are  given  as  may  not  exceed  the 
said  damages.  *  *  *  The  damages  are  calculated  on 
whatever  appears  to  have  been  due  by  virtue  of  the  judgment 
OP  so  much  thereof  as  was  enjoined  at  the  time  the  injunc- 
tion was  awarded — ^that  is,  upon  the  principal  and  interest 
up  to  that  time,  and  the  costs  at  law;  and  when  there  are 
two  defendants  to  the  judgment,  and  one  of  them  obtains 
an  injunction,  which  is  dissolved,  that  one  only  is  liable 
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for  the  damages^  while,  of  course,  the  other  defendant  re- 
mains, as  before,  liable  for  the  principal  and  interest  of  the 
debt,  and  the  costs  at  law;*'  plainly  indicating  that  the 
damages  are  within  the  control  of,  and  to  be  awarded  by 
the  chancellor  when  the  injunction  is  dissolved.  In  the  caje 
under  consideration,  however,  the  injunction  bill  was  dis- 
missed by  this  Court  on  appeal  from  a  decree  of  the  Circuit 
Court  of  Ritchie  county,  and  no  damages  were  awarded^  and 
the  declaration  does  not  claim  that  any  damages  were 
awarded  in  said  injunction  suit,  but  does  claim  that  the 
plaintiff  is  entitled  to  ten  per  cent  per  annum  from  the  time 
the  said  injunction  took  effect  until  the  dissolution  thereof, 
on  such  sum  as  appears  to  be  due,  including  the  costs  re- 
covered at  law,  which  have  been  ascertained  to  be^  and  are 
in  fact,  one  thousand  dollars.  How  said  damages  have 
been  ascertained  or  awarded  the  declaration  does  not  state, 
but  the  contract  of  the  surety  was  to  pay  such  costs  as  migU 
be  awarded  against  the  complainants,  and  all  such  damages 
as  should  be  incurred  in  case  the  injunction,  be  dissolved; 
and  we  have  seen  that  the  law  provides  how  these  damages 
shall  be  ascertained  and  awarded,  to  wit,  by  the  chancery 
court,  when  the  injunction  was  dissolved. 

In  the  case  of  Tarpey  v.  Shillenherqer,  10  Cal.  390,  the  su- 
preme court  of  that  state,  in  an  action  against  sureties  on  an 
injunction  bond,  the  condition  of  which  was  that  the  plain- 
tiff in  the  suit  for  whom  the  sureties  undertook,  should  pay 
all  damages  and  costs  that  should  be  awarded  against  the 
plaintiff  by  virtue  of  the  issuing  of  said  injunction  by  any 
competent  court  and  the  complaint  did  not  aver  that  any 
damages  had  been  awarded,  held  that  such  complaint  is 
fatally  defective.  And  in  the  case  of  Anderson  v.  Falconer, 
34  Miss.  257.  it  was  lield  that  an  injunction  bond  which  is 
conditioned  for  the  payment  by  the  complainant  of  all  such 
damages  as  shall  be  awarded  against  him  '4s  no  security  for 
the  general  damages  which  the  obligee  may  sustain  from 
the  injunction,  but  only  for  such  as  shall  be  properly  award- 
ed against  the  complainant;  and  hence,  in  an  action  on  such 
bond,  unless  the  declaration  avers  that  damages  have  been 
awarded  a<;ainst  the  complainant,  and  that  he  has  failed  to 
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pay  theih,  it  will  be  bad  on  demurrer."  Now,  the  language 
of  our  statute  prescribing  the  condition  of  the  bond  is  as 
follows:  "With  condition  to  pay  the  judgment  or  decree — 
proceedings  on  which  are  enjoined — and  all  such  costs  as 
may  be  awarded  against  the  party  obtaining  the  injunction, 
and  also  such  damages  as  shall  be  incurred  in  case  the  in- 
junction be  dissolved/'  etc.  Prof.  Minor,  in  his  work  (volume 
4,  pt.  2,  p.  1525)  prescribes  the  form  for  a  declaration  on  an 
injunction  bond,  which,  after  setting  forth  the  condition, 
reads  as  follows:  ^'And  the  said  plaintiff  in  fact  saith  that 
the  injunction  afore.^aid  in  the  said  condition  mentioned 
hath  been  in  due  form  of  law  dissolved  bv  an  order  of  the 
said court  of county,  sitting  as  a  court  of  chan- 
cery, and  that  costs  against  the  said  D.  D.  have  been  awarded 
by  said  court  in  the  premises  to  a  large  amount,  to  wit,  to  the 

amount  of dollars;  and  the  said  D.  D.  hath  incurred 

and  become  liable,  by  reason  of  the  dissolution  of  the 
said    injunction,   to   pay   the   said   plaintiff    damages   to 

a   large   amount,   to   wit,  the   amount   of ^  dollars." 

Referring  to  the  declaration  under  consideration,  it 
is  at  once  perceived  that  it  contains  no  such  aver- 
ment. It  does  not  state  that  the  defendants  have  in- 
curred or  become  liable,  by  reason  of  the  dissolution  of  said 
injunction,  to  pay  the  plaintiff  any  sum  of  money.  It  does 
state  that  the  damages  to  which  the  plaintiff  is  entitled  "at 
the  rate  of  ten  per* cent,  per  annum  from  the  time  said  in- 
junction took  effect  until  the  said  dissolution  thereof,  on 
such  sum  as  appears  to  be  due,  including  the  costs  recovered 
at  law,  have  been  ascertained  to  be,  and  are  in  fact,  one 
thousand  dollars."  It  is  silent  as  to  what  party  he  is  entitled 
to  have  said  damages  from,  or  how  the  amount  of  damages 
have  been  ascertained.  It  does  not  state  that  said  damages 
were  incurred  by  reason  of  the  dissolution  of  the  injunction, 
or  fix  the  liability  for  the  same  upon  any  person  or  persons. 
As  we  have  seen,  a  declaration  has  been  held  bad  when  it 
failed  to  aver  that  any  damages  were  awarded  when  the 
condition  of  the  bond  was  that  the  principal  should  pay  all 
costs  and  damages  that  should  be  awarded  against  the 
plaintiff — the  statute  so  requiring.    Now,  when  the  statute 
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requires  that  the  8ur<;ty  shall  pay  such  damages  as  shall  be 
incurred  in  cash,  if  the  injunction  shall  be  dissolved,  the 
same  rule  applies;  and;  unless  the  declaration  avers  that 
the  plaintiff  in  the  injunction,  by  reason  of  the  dissolution 
of  said  injunction,  has  incurred  and  become  liable  to  pay  tbe 
plaintiff  some  amount  of  damages,  the  declaration  is  de- 
fective, and  a  demurrer  thereto  should  be  sustained. 

Again,  this  bond,  in  pursuance  of  the  provisions  of  sec- 
tion 1,  of  chapter  10,  of  the  Code,  was  made  payable  to  the 
state  of  West  Virginia;  and  in  section  2  of  the  same  chapter 
it  is  provided  that  suits  may  be  prosecuted  from  time  to  time 
in  the  name  of  the  state,  if  the  bonds  be  so  payable,  for  the 
benefit  of  the  person  injured  by  a  breach  of  the  condition  of 
any  such  bond,  until  damages  are  recovered  in  the  aggre- 
gate equal  to  the  penaltj'  thereof;  but  the  declaration  must 
show  that  the  relator  has  been  injured  by  a  breach  of  the 
condition  of  'the  bond.  The  relator  in  this  declaration,  in 
assigning  the  breach,  avers  that  payment  has  not  been  made 
of  the  judgment  in  the  condition  of  the  bonds  mentioned, 
nor  of  the  costs  awarded  against  said  Hall  and  Patton  in 
said  injunction  case,  nor  of  the  said  damages;  but  the  de- 
claration fails  to  show  how  the  relator,  James  Taylor,  ac- 
quired any  title  to  said  original  judgment  of  two  hundred 
and  fifty  dollars  which  John  S.  Porter  to  use  of  Isaac  Lam- 
bert, obtained  in  the  County  Court  of  Ritchie  county  against 
Cyrus  Hall  and  William  M.  Patton  at  the  June  term,  1858; 
and  it  is  incumbent  on  Siiid  relator  to  show  title  to  said  judg- 
ment before  he  would  be  entitled  to  recover  damages  on 
account  of  its  collection  being  restrained  by  injunction.  Bar- 
ton, in  his  Law  Practice  (volume  1,  p.  166)  in  sx)eaking  of  fi- 
duciary bonds,  says:  "The  action  of  debt  may  be  main- 
tained upon  bonds  executed  by  fiduciaries,  such  as  execu- 
tors, administrators,  guardians,  committees,  trustees,  and 
receivers,  which  are  made  payable  to  the  commonwealth  and 
conditioned  for  the  faithful  performance  of  their  several 
duties  by  the  various  ofiicers  who  execute  them.  The  suit 
is  brought  in  the  name  of  the  commonwealth  at  the  relation 
of  the  claimant;  but  the  relator  must  be  the  party  having 
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the  legal  right  to  the  debt" — citing  Allen  v.  Cunningham,  3 
Leigh  395. 

There  is  nothings  however,  set  forth  in  the  declaration 
we  are  considering  that  shows  the  relator's  right  to  recover 
in  the  action.  It  is  true  that  the  declaration  contains  the 
averment  fhat  the  dama£res  to  which  he  (plaintiff)  is  entitled 
at  the  rate  of  ten  per  cent,  per  annum  from  the  time  the  said 
injunction  took  effect  until  the  dissolution  thereof  on  such 
sum  as  appears  to  be  due,  including  the  costs  recovered  at 
law,  have  been  ascertained  to  be,  and  are  in  fart,  one  thous- 
and dollars^  but  it  neither  avers  the  ownership  of  the  judg- 
ment nor  in  any  manner  slates  how  he  acquired  title  to  said 
judgment,  interests  and  costs,  nor  does  said  declaration 
state  how  said  relator  was  damaged  by  the  delay  caused  in 
the  collection  of  said  judgment  by  reason  of  said  injunc- 
tion. 

In  the  case  of  Tazewell  v.  McCandlish,  the  Court  of  Appeals 
of  Virginia,  in  10  Leigh,  p.  116,  ruled  upon  a  similar  question 
as  follows:  "In  debt  in  a  Circuit  Court,  upon  the  official 
bond  of  the  marshal  of  the  late  superior  court  of  chancery 
for  the  district,  the  breach  assigned  in  the  declaration  is 
that,  the  chancery  court  having,  in  a  suit  therein  pending, 
in  which  the  relator  was  defendant,  made  an  order  directing 
the  marshall  to  take  possession  of  .certain  slaves — averred 
to  be  the  property  of  the  relator — and  hire  them  out  until  the 
further  order  of  the  court,  the  marshal  accordingly  took 
possession  of  the  slaves,  hired  them  out,  and  collected  the 
hires,  but  failed  to  pay  them  over  to  the  relator,  ^to  whom 
they  belonged,  and  who  was  entitled  to  receive  them  from 
the  marshal,  as  would  appear  by  reference  to  the  record  and 
proceedings  in  the  said  suit  remaining  in  the  office  of  the 
Circuit  Court.  On  general  demurrer  to  the  declaration, 
held,  the  assignment  of  the  breach  is  defective  in  substance, 
the  title  of  the  relator  to  demand  and  receive  the  hires  from 
the  marshal  not  being  sufficiently  set  forth.'  "  Tucker,  Pres- 
ident, in  delivering  the  opinion  of  the  court,  said:  "I  am 
of  opinion  that  the  judgment  in  this  case — which  sustained 
the  demurrer — should  be  affirmed,  the  declaration  being  rad- 
ically defective,  as  it  shows  no  right  of  action  in  the  rela- 
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tor;"  and^  after  setting  forth  the  material  facts  averred  in 
the  declaration,  he  says:  "To  this  declaration  the  defend- 
ant filed  a  general  demuri'er,  which,  of  course,  only  brings  in 
question  the  substantial  character  of  the  declaration.  I 
am  of  opinion  that  it  is  defective  in  substance  in  this :  that  it 
nowhere  shows  any  title  in  the  relator  to  sue."  So,  in  the 
case  under  consideration,  no  averment  in  the  declaration 
shows  any  title  in  the  relator  to  sue.  In  order  that  the  rela- 
tor should  have  been  entitled  to  the  damage  caused  by  the 
injunction;  the  declaration  should  have  shown  him  entitled 
to  the  judgment  which  was  enjoined.  It  avers  that  the  dam- 
ages which  he  is  entitled  at  the  rate  of  ten  per  cent  per 
annum  from  the  time  said  injunction  took  effect  until  the 
said  dissolution  thet*cof,  on  such  sum  as  appears  to  be  due. 
including  the  costs  recovered  at  law,  have  been  ascertained 
to  be,  and  are  in  fact,  one  thousand  dollars,  but  it  does  not 
show  how  he  was  entitled  to  the  damages,  how  any  sum  ap- 
pears to  be  due,  and  in  what  manner  the  damages  have  been 
ascei^ained,  or  why  he  is  entitled  to  said  damages. 

For  these  reasons  the  court  erred  in  overruling  the  de- 
murrer. The  judgment  complained  of  must  be  reversed,  and 
the  cause  remanded,  with  costs. 


CHARLESTON. 


Town  of  Davis  v.  Davis. 

J5  s^  Submitted  January  25,  1895— Decided  April  6,  1895. 

e»  ^\    1.    NmsANCB— Town  Counch/— Merry-Go-Round. 
^  600'  Under  Code,  chai>ter  47,  eectlon  28,  giving  the  council  of  a 

\  ^  town  power  to  abate  a  nuisance,  but  not  prescribing  the  methods 

of  procedure,  upon  a  petition  signed  by  fifty  residents,  supported 
by  two  affidavits  fully  describing  the  alleged  nuisance,  a  merry- 
go-round,  and  praying  that  the  owner  might  be  summoned  before 
the  town  council,  a  summons  signed  by  the  mayor  only  In  the 
nature  of  an  order  to  show  cause,  and  reciting  the  facts  set  out 
in  the  petition,  was  issued.  Heldy  that  the  procedure  and  sum- 
mons were  sufficient. 
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2.  Nuisance— Town  Council— Writ. 

A  Bummons  in  the  nature  of  an  order  to  show  cause.  Issued  by 
a  town  council  to  a  person  charged  with  keeping  a  nuisance,  not 
being  a  writ  or  process,  within  the  meaning  of  Const.  Art.  II, 
sec.  8,  need  not  run  in  the  name  of  tihe  eitate. 

3.  Continuances— Mayor— Justice  of  the  Peace. 

Code,  chapter  60,  section  58,  providing  for  continuances  in  ac- 
tions before  a  justice,  does  not  apfply  to  proceedings  before  the 
mayor  under  chajpiteP^T,  section  39,  making  it;  the  special  duty  of 
the  mayor  to  preserve  the  peace  and  good  order  of  the  town. 

4.  Nuisance— Town  Council— Majority. 

Code,  chapter  47,  section  28,  giving  the  council  power  to  abate 
anyttiing  which,  in  the  opinion  of  a  majority  of  the  whole  coun- 
cil, shall  be  a  nuisance,  does  not  require  the  recorder,  or  more 
than  a  majority  of  the  council,  to  be  present  at  the  hearing  of  a 
petition  to  abate  a  nuisance.  • 

5.  Nuisance— Town  Council. 

Where  the  law  gives  the  council  of  a  toiwn  ample  power  to 
abate  nuisances,  and  tbe  council  gives  the  person  charged  with 
maintaining  the  nuisance  opportunity  to  be  heard,  it  is  unnec- 
essary to  resort  to  a  court  of  equity  for  relief. 

6.  Nuisance— Town  Council— Judicial  Proceeding. 

A  proceeding  by  a  town  council  against  a  person  for  maintain- 
ing a  nuisance  is  judicial  in  its  character,  and  the  decision  is 
subject  to  review. 

7.  Town  Council— Bbmedy— CferttoraW. 

Where  a  person  accused*  of  maintaining  a  nuisance  feels  ag- 
grieved by  the  decision  of  a  town  council,  his  remedy,  if  the 
statutes  gives  no  appeal,  and  no  question  is  made  that  the  stat- 
ute is  unconstitutional,  or  that  the  town  authorities  did  not  have 
jurisdiction  of  the  subject-matter,  is  by  certiorari^  and  not  by 
prohibition. 

8.  Nuisance— Cferftorari— Supreme  Court  of  Appeals. 

The  Constitution,  Article  VIII,  section  8,  giving  the  Supreme 
Court  of  Appeals  jurisdiction  in  cases  of  certiorari^  and  not  the 
clause  fixing  the  court's  jurisdiction  by  the  value  of  the  matter 
in  controvevsy,  determines  the  court's  jurisdiction  when  error  is 
brought  on  the  ground  that  the  Circuit  Court  refused  defendant 
a  writ  of  certiorari  on  a  conviction  by  a  town  council  for  main- 
taining a  nuisance. 

A.  M.  CiNNiXGHAM  for  plaintiflf  in  error,  cited  73  Ind.  284; 
Wood's  Law  of  Nuis.,  p.  70;  20  N.  J.  Eq.  530;  118  Pa.  St.  402; 
Am.  &  Eng.  Ency.  Law,  vol.  16,  922;  3  Paige  (N.  Y.)  218;  34 
W.  Va.  804;  29  W.  Va.  48. 

C.  W.  Dailby  and  C.  O.  Strieby  for  defendant  in  error. 
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cited  Code,  c.  47,  s.  28;  Dill.  Mun.  Corp.  374-378;  2  TucL 
Comm.  303;  4  Min.  Inst.  754;  51  Me.  503;  34  W.  Va.  804;  16 
Am.  &  Eng.  Enc.  Law  928:  Wood  Nuis.  §  809;  33  Conn.  118; 
50  Md.  517;  57  Pa.  St.  274;  29  W.  Va.  48;  Code,  c.  110,  s.  1;  Id. 
c.  47,  s.  28;  28  W.  Va.  227, 232;  13  W.  Va.  358;  22  Gratt.  454; 
Dill.  Mnn.  Corp.  (Ed.  ISStj  §§  94,  95;  L.  R.  4  Ch.  App.  388. 

Holt,  Judge: 

This  was  a  proceeding  on  the  part  of  the  incorporated 
town  of  Davis  against  S.  T.  Davis,  to  have  declared  to  be  and 
abated,  as  a  nuisance,  a  steam  riding  gallery,  commonly 
called  a  "merry-go-round,"  operated  by  defendant  Davis  in 
the  town,  on  lot  No.  73.  Such  proceedings  were  had  that 
the  town  council,  by  judgment  rendered  on  the  10th  day  of 
August,  1894,  declared  the  same  to  be  a  nuisance,  and  order- 
ed it  to  be  abated — to  be  stopped,  we  infer.  On  the  17th 
day  of  August,  S.  T.  I^avis  presented  to  the  Circuit  Judge, 
in  vacation,  his  petition  for  a  writ  of  certiorari,  but  on  ma- 
ture consideration  it  was  refused,  and  to  such  refusal  this 
writ  of  error  was  granted.  Defendant  Davis  appeared  at 
the  time  and  place  mentioned  in  the  process  before  the  mem- 
bers of  the  town  council,  and  moved  to  quash  and  dismiss 
the  summons,  as  unauthorized  by  law,  and  as  otherwise 
iaultv  and  defective. 

Was  such  motion  improperly  overruled?  Section  28  of 
tibapter  47  (see  Code,  1891,  p.  426)  which  defines  the  pow^ers 
and  duties  of  the  council,  and  among  them  the  power  to  pre- 
vent injury  and  annoyance  to  the  public  or  to  individuals, 
and  to  abate,  or  cause  to  be  abated,  anything  which,  in  the 
opinion  of  the  majority  of  the  whole  council,  shall  be  a  nui- 
sance, does  not  prescribe  the  forms  and  methods  of  pro- 
cedure. Therefore  they  are  allowed  a  wide  discretion,  with- 
in the  limit  of  reasonable  fairness.  In  this  case  there  was 
a  petition  and  information,  signed  by  fifty  residents  of  the 
town,  supported  by  two  supplementary  affidavits,  suggest- 
ing the  location  of  the  riding  gallery,  the  name  of  defendant 
as  the  owner  operating  it,  and  praying  that  he  might  be  sum- 
moned to  bhow  cause  whv  the  same  should  not  be  declared 
to  be  a  nuisance  and  abated,  being  complained  of  as  both 
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a  public  and  private  nuisance.  Upon  this  the  summons  in 
the  nature  of  a  scire  facias,  or  rule  to  show  cause,  was  issued. 
It  gives  the  defendant  notice  of  the  injury  and  annoyance 
suggested  and  complained  of^  commands  the  officer  to  sum- 
mon him  to  appear  at  a  certain  time  and  place  "to  show 
cause,  if  any  he  can,  why  the  steam  riding  gallery,  commonly 
known  as  the  *merry-go-round/  owned  by  him,  and  operated 
on  lot  No.  73,  as  shown  by  the  map  of  the  town  of  Davis,  be- 
tween the  hours  of  eight  and  ten  p.  m.  each  day,  since  the 
3d  day  of  August,  1894,  until  this  date,  shall  not  be  declared 
a  nuisance,  and  abated  as  such.  (Dated  and  signed  by  the 
mayor.)"  I  know  of  no  law  requiring  it  to  be  signed  by  the 
members  of  the  council.  In  view  of  the  purpose  the  sum- 
mons  and  forms  of  procedure  are  intended  to  accomplish  and 
subnerve,  I  can  call  to  mind  no  more  short,  simple  and  effi- 
cient form  than  this,  to  give  the  party  written  no- 
tice of  the  thing  complained  of,  the  relief  asked,  and  of 
the  time,  place  and  tribunal  when  and  where  he  is  to  appear 
and  show  cause  why  the  same  should  not  be  granted.  As  to 
the  authority  for  it,  it  finds  justification  in  the  forms  of  the 
various  writs  of  scire  facias  and  rules  to  show  cause  which 
have  been  in  use  for  the  like  purpose  time  out  of  mind. 
They  were  used  before  the  ordinary  distinctive  forms  of 
common-law  actions  came  into  existence,  and  they  still  sur- 
vive as  efficient  and  simple  methods  of  notice  and  procedure 
in  daily  use. 

But  it  is  said  that  it  is  a  writ,  and  void  because  it  does  not 
run  in  the  name  of  the  state,  as  required  by  section  8,  article 
II  of  the  Constitution.  See  Code,  1891,  p.  21.  I  do  not  re- 
gard it  as  a  writ  or  process  of  any  tribunal  acting  as  a 
court,  but  simply  a  notice,  in  the  name  and  on  the  behalf  of 
the  town  of  Davis,  that  defendant  should  appear  before  the 
council  at  the  time  and  place  designated,  and  show  cause,  if 
any  he  could,  why  they  should  not,  in  the  exercise  of  their 
police  power,  abate  his  riding  gallery,  as  a  nuisance — a 
method  deemed  expeditious  enough  to  meet  the  exigencies  of 
this  particular  case,  and  certainly  proper  in  itself,  and  fair 
to  the  defendant;  for  it  not  only  gave  him  an  opportunity  to 
show  cause,  but  to  remove  or  stop  it  himself  if  he  saw  fit. 
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The  defendant  demanded,  as  matter  of  right,  a  continuance 
of  the  cause  for  seven  days,  as  allowed  by  section  58  of 
chapter  50  of  the  Code  in  an  ordinary  civil  action  before  a 
justice.  This  was  refused,  but  the  further  hearing  was  de- 
ferred for  twenty  four  hours. 

Such  refusal  was  not  error,  for  three  reasons:  First  It 
was  not  a  cause  within  the  meaning  of  that  section.  Nor 
was  the  mayor  acting  as  a  justice  of  the  peace  to  try  a  case 
between  parties,  but  as  the  chief  executive  officer  of  the 
town,  according  to  section  39  of  chapter  47  of  the  Code, 
which  makes  it  his  especial  duty  to  see  that  the  peace  and 
good  order  of  the  town  are  preserved,  and  that  persons  and 
property  therein  are  protected.  Therefore,  when  fifty  resi- 
dents lodged  with  him  their  sworn  information  and  complaint 
of  a  nuisance,  and  asked  its  abatement,  and  that  defendant 
might  be  cited  before  the  council  to  show  cause,  if  any  he 
had,  against  it,  the  mnyor  caused  such  citation  to  be  issued 
and  served,  in  the  name  and  on  the  behalf  of  the  municipal- 
ity, for  a  hearing  of  the  matter  before  the  common  council, 
having  first  fixed  the  time  and  place.  Second,  If,  within  the 
meaning  of  the  section,  defendant  made  no  affidavit,  and  in 
such  case  the  statute  requires  it.  Third.  And  w'hen  the  ex- 
amination took  place,  on  the  next  day,  defendant  appeared 
with,  and  examined  on  his  own  behalf,  some  twenty  five 
witnesses. 

Again  it  is  said  there  was  error  because  the  council  heard 
the  case  when  the  recorder  was  absent.  Section  27  of  chap- 
ter 47  says,  "The  mayor  and  recorder  shall  vote  as  members 
of  the  council.''  But  section  24  of  chapter  47  says,  "A  ma- 
ority  of  the  council  shall  be  necessary  to  form  a  quorum  for 
the  transaction  of  business."  And  the  inference  is  that  no 
greater  number  is  required,  unless  the  law  in  the  given  case 
specially  makes  the  presence  of  the  whole,  or  such  greater 
number,  necessary.  I  can  find  no  such  law.  The  section  re- 
lied upon  for  this  contention  is  section  28,  which  says  the 
council  shall  have  power  to  abate,  or  cause  to  be  abated, 
anything  which  in  the  opinion  of  a  majority  of  the  whole 
council,  shall  be  a  nuisance.  This  does  not  mean  that  more 
than  a  quorum  must  in  such  case  be  present,  but  that  a  ma- 
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jority  of  the  whole,  ini'liiding  those  absent  as  well  as  those 
present,  must  concur  in  such  opinion.  Here  five  out  of  the 
whole  seven  concurred  in  the  opinion  to  abate. 

The  defendant  urges  that  the  remedy  by  injunction  should 
bave  been  resorted  to.  In  most  cases — in  many  cases,  rather 
— it  is  hard  to  conceive  of  a  judicial  remedy  more  full  and 
<;omplete,  more  flexible  in  adaptability  to  the  peculiar  exi- 
gencies and  ever- varying  requirements  of  the  cases,  or,  what 
may  be  more  to  the  point,  more  simply  efficient  and  speedy; 
«o  much  so  that  it  has  become  a  common  judicial  remedy 
in  a  common  criminal  nuisance,  where  abatement  is  neces- 
sary, and  iAji  large  class  of  cases  has  well-nigh  superseded 
actions  of  law,  except,  perhaps,  where  mandamus  is  added 
to  what  we  would  call  common-law  suits,  as  an  ancillary  rem- 
edy, or  mode  of  carrying  a  specific  judgment  into  effect.  But 
I  take  it  for  granted  that  some  sort  of  a  nuisance,  great  or 
small — and  many  of  a  i>etty  character — arises  almost  every 
day  in  cities  and  towns.  It  would  be  intolerable  to  have  to 
apply  to  a  Circuit  Court,  in  such  cases;  and  it  would  seem 
not  to  be  necessary  under  this  statute,  in  most  cases,  where 
the  party  is  properly  heard  before  he  is  condemned,  though 
it  is  easy  to  imagine  grave  and  perplexing  questions  where 
finch  resort  to  the  ordinary  courts  would  be  prudent  and  dis- 
creet, and  especially  hafe,  on  the  part  of  the  common  coun- 
cil. Long  experience,  the  great  practical  test  of  general  fit- 
ness and  convenience  in  such  matters,  has  shown  that  self- 
governing  municipalities  must  have  large  powers  over  such 
affairs,  for  the  prevention  of  injury  and  annoyance  to  in- 
dividuals, and  the  protection  of  the  public  from  things 
dangerous,  offensive,  or  unwholesome;  in  other  words, 
to  see  that  each  one  has  the  full  enjoyment  of  his 
rights  of  life,  liberty  and  property,  and  therefore  that 
each  one  shall  so  use  such  rights  of  his  own  as 
not  to  invade  or  injure  those  of  another.  This  is  the  main 
purpose  of  their  creaiion,  and  the  chief  function  in  their  ex- 
istence; so  that  their  fair  and  honest  efforts  in  that  behalf 
should  be  liberally  construed,  and  steadily  upheld.  But,  on 
the  other  hand,  it  would  be  intolerable  for  such  local  munici- 
pal authorities  of  a  town  to  meet  in  private,  and  declare  a 
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particular  thing  to  bo  a  nuisance,  without  giving  the  party 
an  opportunity  to  be  heard  and  show  cause  against  it.  See 
Yat€8  V.  Milwaukee,  10  \\'all.  498.  Hence  what  seems  to  me 
to  be  the  fair  and  prudent  course  was  pursued*  by  the  mayor 
and  council  of  the  town  of  Davis  in  this  instance. 

Now  the  question  arises,  and  has  been  discussed,  what  is 
the  nature  of  such  proceeding?  It  is  plainly  judicial  in  its 
character.  I  hardly  sec  how  it  can  be  regarded  otherwise. 
It  is  true  that  it  is  in  the  exercise  of  the  general  police  power 
delegated  by  the  legislature.  But  is  the  judicial  ascertain- 
ment of  a  fact  in  a  proceeding  in  the  concrete  case  against  a 
particular  person  and  thing,  after  due  notice  given,  in  order 
to  ascertain  the  character  or  status  of  the  thing  as  a  nui- 
sance, followed  by  execution  of  the  judgment,  any  the  less 
a  judicial  proceeding,  in  the  particular  instance,  because  it  is 
done  under  the  delegated  police  power?  It  is  merely  a  con- 
crete case  of  the  administration  of  justice,  like  all  other  cases 
judicial.  This  defendant  complains  of  this  seizure  of  his 
property  as  unreasonable,  the  condemnation  of  it  as  a  public 
nuisance  as  unlawful.  Can  it  be  that  such  seizure  and  con- 
demnation are  final  and  conclusive?  It  has  been  held  not 
to  be  conclusive,  and  that  the  party  proceeded  against  can 
test  the  validity  of  the  action  of  the  council  by  certiorari, 
if  not  by  distinct  action  against  the  town  for  damages.  See 
Cole  V.  Kegler,  64  Iowa  51)  (19  N.  W.  Rep.  843). 

Neither  do  I  agree  with  counsel  for  appellee  that  his  rem- 
edy was  bj  prohibition,  and  not  by  certiorariy  for  here  no 
question  is  made  that  ihe  statute  in  question  is  not  constitu- 
tional, and  that  the  town  authorities  did  not  have  jurisdic- 
tion of  the  subject-matter;  so  that  if  they  failed  to  follow  the 
law,  in  applying  it  to  the  facts  of  the  case,  the  remedy  is  by 
certiorari,  and  not  by  writ  of  prohibition.  Mayor,  etc,  of 
Montezuma  v.  Minor  (188:5)  70  Oa.  191.  The  statute  gives  no 
appeal  in  such  cases,  and,  being  the  creature  of  statute  law, 
it  does  not  lie,  except  where  it  is  given  by  express  terms. 

The  rule  with  regard  to  a  certiorari  is  the  very  reverse. 
It  always  lies,  unless  expressly  taken  away,  and  it  requires 
very  strong  words  to  do  so.  The  reason  of  this  is  that  it  is 
an  extremely  beneficial  writ,  being  the  medium  through 
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which  the  court  of  queen's  bench  exercises  its  corrective  jur- 
isdiction over  the  summary  proceedinj^s  of  inferior  courts. 
2  ^mith  Lead.  Cas.  (0th  Ed.)  p.  998,  note  to  Creppa  v.  Burden. 
And,  so  far  from  this  common-law  writ  being  taken  away 
in  this  state,  the  constitution,  in  express  terms,  gives  the 
circuit  court  supervision  and  control  over  all  proceedings  be- 
fore justices  and  other  inferior  tribunals  by  certiorari  (see 
Const.  Art.  VIII,  s.  42) ;  and  by  section  2  of  chapter  110  of  the 
Code  (Ed.  1891,  p.  761.)  the  common-law  jurisdiction  of  the 
writ  is  declared,  and  in  every  case,  matter,  or  proceeding 
before  a  council  of  a  city,  town  or  village  it  is  expressly  pro- 
vided that,  subject  to  certain  exceptions  mentioned,  the  rec- 
ord or  proceeding  may,  after  a  judgment  or  final  order  there- 
in, be  removed  by  a  writ  of  certiorari  to  the  proper  Circuit 
Court,  and  such  writ  may  be  awarded  by  the  judge  in  vaca- 
tion as  well  as  by  the  court.  Fof  mode  of  procedure  see  sec- 
tion 4,  etc.,  of  chapter  110. 

It  is  true  that  the  question  of  what  is  a  nuisance  in  a  given 
case  is  a  very  perplexing  one,  and  one  that  the  tribunals  are 
constantly  called  upon  to  decide;  but  so  far  from  Ibat  being 
a  .reason  why  it  should  be  left  to  the  sole  and  unappealable 
decision  of  the  council,  with  unlimited  power  to  say  what 
is  a  reasonable  exercise  of  such  power,  it  must  for  that  rea- 
son be  liable  to  frequent  and  grievous  abuse,  in  the  illegal 
and  unnecessary  injury  of  private  property  and  invasion  of 
private  right,  and  must  strengthen  rather  than  weaken,  the 
claim  of  the  party  affected  that  he  should  have  the  right  to 
subject  the  proceeding  to  the  scrutiny  of  the  ordinary  courts, 
I  think,  therefore,  that  the  Circuit  Court  had  jurisdiction 
of  the  case. 

As  we  have  alreadv  seen,  this  was  a  summary  (conviction 
of  defendant  for  the  creation  of  a  nuisance,  which  has  been 
affirmed  in  the  Circuit  Court  on  certiorari.  In  such  a  case 
the  clause  which  determines  the  jurisdiction  of  this  Court 
by  the  value  of  the  matter  in  controversy  does  not  apply,  an 
appellate  jurisdiction  is  expressly  given  in  cases  of  certiorari 
by  section  3  of  article  VIII  of  the  Constitution.  See  Code, 
(E4. 1891)  p.  38.  And  even  if  it  were  a  civil  case,  and  one  in 
which  the  jurisdiction  is  to  be  determined  by  the  value  of 
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the  thing  declared  to  be  a  nuisance,  it  would  not  be  going 
far  to  assume^  as  a  matter  of  general  knowledge,  that  a 
steam  engine,  boiler,  riding  apparatus^  etc,  were  of  greater 
value  than  one  hundred  dollars. 

The  Circuit  Judge  to  whom  the  record — made  up  of  the 
evidence  given  and  proceedings  had  before  the  council — was 
presented,  together  with  a  petition  praying  that  a  writ  of 
certiorari  might  be  awarded,  heard  the  application  upon  the 
merits,  and  refused  to  award  the  writ.  The  question  dow 
reached  is,  was  such  reiusal  right?  Reviewing  the  proceed- 
ing of  the  council  upon  the  merits,  and  determining  all  ques- 
tions arising  on  the  law  and  the  evidence,  as  certified,  and 
rendering  such  judgment  upon  the  whole  matter  as  law  and 
justice  require,  should  the  order  of  the  town  council  have 
been  affirmed,  if  the  certiorari  had  been  allowed? 

Many  of  the  questions  raised  by  the  plaintiff  in  error  have 
already  been  discussed  and  considered.  Was  the  riding  gal- 
lery a  nuisance  at  that  particular  place  and  time?  is  the  onlj 
one  that  remains.  That  depends  upon  the  place,  the  time, 
the  circumstances,  the  manner  in  which  it  was  operated,  and 
the  effects  it  produced.  Did  the  noise  and  crowd,  and  other 
effects  of  this  riding  gallery,  invade  any  public  or  private 
right?  Did  it  materially  interfere  with  and  impair  the  or- 
dinary physical  comfort  of  any  one  of  normal  sensibility 
and  ordinary  mode  of  living,  in  his  home  or  place  of  business? 
The  place  has  much  to  do  with  it.  It  seems  to  have  been 
on  a  vacant  lot  in  a  populous  part  of  the  town,  with  at  least 
four  dwellings  near  by.  The  time  is  important.  It  was 
operated  up  to  ten  and  half-after  ten  o'clock  in  the  night, 
tending  to  prevent  and  disturb  sleep,  and  had  been  kept  up 
continuously  for  six  days.  The  attending  circumstances  are 
important.  It  drew  tp  the  place  a  large  and  noisy  and  bois- 
terous crowd.  The  nature  of  the  thing  itself  is  important. 
It  was  run  by  a  steam  engine.  The  whistle  blew  every  few 
minutes.  The  music  played,  the  gallery  ran  around,  the 
crowd  hallooed,  etc.,  until  ten  o'clock  at  night.  That  it  was 
a  mere  idle  amusement,  perfectly  legitimate  in  a  proper 
place,  or  at  a  proper  time,  is  not  wholly  unimportant.  That 
which  calls  together  a  disorderly  crowd  in  a  public  place 
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was  held  to  be  a  public  nuisance  in  King  v.  Moore,  3  Barn. 
&  Aid.  184.     The  making  of  loud  music,  with  instruments 
or  otherwise,  in  the  night  time,  to  the  disturbance  of  a  neigh- 
borhood, was  held  to  be  a  public  nuisance  in  Rex  v.  Higgin- 
^im,  2  Burrows  1233;Co#/i.  v.  Oaks,  113  Mass.  8;  Com.  v.  Smith, 
6  Cush.  80.    Those  who  participated  did  not  regard  it  as  a 
nuisance.      Some  of  the  witnesses  attended.      Some  per- 
mitted their  children  to  attend.    They  thought  it  a  harm- 
less amusement  for  the  children.     It  did  them  good,  rather 
than  harm,  and  the  ijroprietor  was  careful,  polite,  and  kept 
good  order.  This.  I  take  for  granted,  is  true,  at  a  proper  time 
and  in  a  proper  place.  .  Other  witnesses  lived  at  a  distance. 
They,  of  course,  were  not  annoyed,  and  they  thought  it  was 
not  a  nuisance  to  those  who  lived  near  by.    Four  witnesses 
who  lived  close  by  say  that  it  was  a  nuisance,  disturbed  and 
ftnnoyed  them  at  their  homes,  and  prevented  or  interrupted 
their  sleep.    One  witness,  who  lives  on  the  same  street,  five 
lots  below,  says  it  was  a  considerable  annoyance,  and,  to 
some  extent,  kept  him  awake.    Quite  a  number  of  witnesses 
who  live  or'do  business  near  by  were  not  annoyed  by  it,  and 
do  not  regard  it  as  a  nuisance.    From  all  this,  and  from  the 
general  character  of  such  machines  in  operation,  with  their 
usual  accompaniments,  it  is  not  hard  for  one  to  form  a  pretty 
accurate  opinion  on  the  question  involved;  that  is,  that 
when  kept  up  day  and  night,  for  days  together,  in  such  a 
place,  it  was  a  decided  nuisance  to  somei  people,  of  ordinary 
sensibility,  who  lived  or  had  their  place  of  sleeping  adjoining 
or  close  to  the  vacant  lot  No.  73,  while  to  those  who  lived 
at  a  distance,  those  who  participated,  and  some  of  those  who 
lived  close  to  the  place,  it  was  not  a  nuisance — did  not  an- 
noy them  to  any  material  extent.     Such  questions  can  not 
be  decided  by  a  mere  count  of  those  two  classes,  or  by  taking 
a  vote  of  the  town.     Whether  a  thing  is  or  is  not  a  nuisance 
does  not  depend  upon  the  notions  of  people  living  in  a  des- 
ignated locality.     "No  man  has  a  right  to  take  from  another 
the  enjoyment  of  what  are  regarded  by  the  community  as 
the  reasonable  and  08S(*ntial  comforts  of  life  because  the 
notions  of  some  individuals,  or  of  the  people  of  a  given  lo- 
cality, may  not  correctly  estimate  the  standard  of  such  com- 
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forts/'  Owen  v.  Phillips  (1881)  73  Ind.  284,  295.  See  Snyder 
V.  Cabell,  29  W.  Va.  48  (1  S.  E.  Rep.  241) ;  Powell  v.  Furniture 
Co,,  34  W.  Va.  804  (12  S.  E.  Rep.  1085). 

On  tfie  whole  I  think  that  a  merry-go-round,  run  by  a 
steam  engine,  the  whistle  of  which  blew  every  few  minntes, 
accompanied  by  a  band,  and  attended  by  a  large,  noisy  and 
boisterous  crowd  till  after  ten  o'clock  at  night,  disturbing 
some  of  the  people  living  near  by  it,  is  such  a  nuisance  as  a 
town  council  has  power  to  abate,  after  proper  investigation 
under  Code,  chapter  47,  section  28. 

In  reaching  this  conclusion  as  to  the  results  produced  by 
the  acts  complained  of,  I  lay  great  stress  upon  the  finding 
of  the  council — men  whose  duty  it  was  to  ascertain  them^ 
and  who  had  a  right  to  observe  and  inspect  for  themselves, 
as  well  as  to  hear  testimony.  The  law  lays  down  no  fixed 
method  of  procedure,  and  we  may  well  believe  that  they  re- 
sorted to  means  found  to  be  so  useful  in  like  cases;  that  is, 
they  went  upon  the  ground  and  viewed  the  place  in  question 
and  heard  and  observed  for  themselves  the  facts  relating  to 
the  controversy.  See  section  30,  chapter  116,  Code.  With 
this  view  of  the  law  and  the  facts  of  the  case,  the  judgment 
complained  of  is  affirmed,  but  by  an  equally  divided  court. 


Dent,  Judge  {(iissentir)g): 

Section  28,  chapter  47,  of  the  Code,  under  which  these  pro- 
ceedings were  instituted,  contains  two  clauses  referring  to 
what,  under  the  law  in  its  broadest  signification,  are  classed 
as  nuisances,  as  follows,  to  wit:  First.  "To  prevent  injury 
or  annoyance  to  the  public  or  individuals  from  anything  dan- 
gerous, offensive  or  unwholesome."  Seconal.  "To  abate  or 
cause  to  be  abcated  anything  which  in  the  opinion  of  the  ma- 
jority of  the  whole  council  shall  be  a  nuisance."  The  first 
refers  to  and  includes  all  such  things  which,  though  lawful 
in  themselves,  may  bo  conducted,  used,  or  neglected  in  such 
manner  and  to  such  an  extent  as  will  cause  them  to  become 
an  injury  or  annoyance  to  the  public  or  individuals,  by  rea- 
Bon  of  their  becoming  dangerous,  offensive,  or  unwholesome, 
while  the  second  refers  to  such  things  as  are  a  nuisaDce  per 
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se,  in  the  opinion  of  the  council;  that  is,  their  sound  and  rea- 
sonable discretion.  To  hold  otherwise  is  to  render  the  first 
clause  nugatory  and  meaningless,  as  the  word  "nuisance/' 
construed  in  its  broadest  sense,  would  cover  everything  that 
injuries  or  annoys  the  public  or  individuals  by  reason  of  its 
being  dangerous,  offensive  or  unwholesome,  while  in  its 
firtrictest  sense  it  includes  only  such  things  as  are  an  injury 
or  annoyance  to  all  persons  who  come  within  the  sphere  of 
their  operations,  though  in  a  greater  degree  to  some  than 
others.  For  instance,  a  cesspool  throwing  off  putrid  odors 
or  gases;  a  harsh  and  grating  sound,  continuously  repeated; 
the  unnecessary  obstruction  of  a  public  thoroughfare;  a  dan- 
gerous and  unprotected  excavation  or  opening  of  any  kind 
— are  all  injurious  or  noisome  to  every  one  who  may  come 
within  their  sphere,  and  hence  are  nuisances  per  se.  But 
those  things  which  are  a  source  of  pleasure  and  enjoyment 
to  some,  while  they  are  a  positive  annoyance  to  others,  such 
as  singing,  dancing,  a  hand  organ,  amusements,  processions 
and  occupations  of  all  kinds,  including  a  merry-go-round, 
cats,  dogs  and  children,  are  not  nuisances  per  se,  but  the 
world  would  be  a  dn.^ary  place  to  many  without  them.  All 
such  things  can  be  indulged  in  and  used  in  such  manner  as 
to  make  them  a  nuisauce.to  certain  individuals,  and  yet  they 
may  be  a  continual  source  of  happinss  and  necessity  to  a 
large  majority  of  the  people  who  come  within  their  sphere. 
The  council  in  determining  what  is  a  nuisance  per  Be,  and 
therefore  to  be  abated,  must  use  their  sound  discretion; 
hence  the  use  of  the  words,  "in  the  opinion  of  a  majority  of 
the  whole  council."  But  they  can  not  hold  and  abate  as  nui- 
Bance,under  the  second  clause,  that  which  is  not,  in  a  greater 
or  less  degree,  injurious  and  annoying  to  all  alike  who  come 
within  its  sphere.  To  give  them  the  power  to  abate  every- 
thing which,  in  the  opinion  of  a  majority,  was  annoying  to 
any  individual,  would  be  unjust,  unreasonable,  destructive 
of  private  rights,  and  contrary  to  fundamental  law. 

A  merry-go-round  is  not  a  nuisance  per  «e,  and  does  not 
come  under  the  second  clause,  and  is  therefore  not  a  subject 
of  abatement  by  the  majority  of  a  town  council,  and  the  judg- 
mebt  should  have  been  reversed,  and  the  proceedings  quash- 
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ed.  The  authority  to  abate  given  to  a  town  council,  should 
not  be  construed  as  a  license  to  do  what  they  please  with 
their  neighbor's  property,  but  only  to  protect  the  interests 
of  the  public.  In  this  case  na  such  interests  were  at  stake, 
but  it  was  simply  a  question  of  whether  a  few  individuals, 
because  of  annoyance,  real  or  imaginary,  had  the  right  to 
cause  the  abatement  or  destruction  of  that  which  afforded 
pleasure,  amusement,  exercise,  and  experience  to  a  much 
larger  number.  It  may  be  said  that  a  merry-go-round  comes 
under  the  first  clause.  Such  is  the  case.  But  this  prosecu- 
tion is  under  the  second  clause,  and  the  first  does  not  author- 
ize the  harsh  measure  of  abatement,  but  is  simply  a  measure 
of  regulation  or  prevention.  A  merry-go-round  may  be  con- 
ducted in  such  manner  as  not  to  be  offensive  to  anv  one,  and 
yet  it  may  be  made  a  source  of  annoyance  to  all.  In  such 
cases  it  becomes  the  duty  of  the  council  to  prevent  its  man- 
agement in  such  way  as  to  make  it  an  offensive  annoyance 
to  a  person  of  ordinary  sensibilities;  that  is,  ordinary  people, 
who  love  their  own  and  their  neighbor's  children,  find  a 
sufficient  recompense  for  all  annoyance  in  their  happy  en- 
joyment of  innocent  pastimes  and  sports,  and  observe  the 
golden  rule,  "As  ye  would  that  men  should  do  unto  you,  do 
ye  even  so  unto  them." 

As  is  said  in  the  case  of  Westcott  v.  Middleton,  43  N.  J.  Eq. 
483  (11  Atl.  490) :  "Before  the  court  can  condemn  a  trade 
or  calling,  it  must  apf)oar  that  it  can  not  be  carried  on  with- 
out working  an  injury  or  hurt  to  another;  and,  as  I  have 
said,  that  injury  or  hurt  must  be  such  as  would  affect  all 
reasonable  persons  alike,  similarly  situated.  The  law  does 
not  contemplate  rules  for  the  protection  of  every  individual 
wish,  desire,  taste.  It  is  not  within  the  judicial  scheme  to 
make  things  pleasant  or  agreeable  for  all  citizens  of  the 
state."  Such  a  scheme  could  not  be  devised  by  human  in- 
genuity, for  it  is  always  too  hot  or  too  cold,  too  wet  or  too 
dry,  too  light  or  too  djirk,  for  some  people.  Always  com- 
plaining, never  satisfied,  morbid,  phlegmatic,  continually 
annoyed,  fault-finding,  looking  for  slights,  easily  offended, 
hysterical,  captious,  halers  of  children  and  their  enjoyments, 
a  misery  to  themselves  and  a  heaviness  to  their  friends,  is 
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their  history;  and  for  such  the  law  affords  no  remedy,  as  it 
can  not  administer  to  a  mind  and  heart  diseased.  On  the 
judgment  of  such  it  is  never  safe  to  condemn  a  lawful  calling 
as  an  offensive  annoyance.  The  conduct  of  this  merry-go- 
round  was  a  legitimate  business — just  as  much  so  as  the 
selling  of  ribbons  or  flowers  for  hats^  cigars  or  pipes,  or 
sweetmeats  or  candies^  and  as  useful  or  beneficial.  The 
council,  before  regulating  it,  should  have  found  out  wherein 
it  was  offensive,  and  then  have  compelled  the  manager  to 
submit  to  necessarv  rules  to  reduce  its  offensive  character- 
istics  as  much  as  possible,  and,  if  necessary,  to  lop  off  some 
of  the  offensive  contingents. 

To  testify  that  a  thing  is  a  nuisance  does  not  make  it  so, 
but  the  witness  must  testify  to  the  annoying  characteristics. 
R.  W.  Eastman  testified  "that  he  goe^s  to  bed  early  and  gets 
up  early;  that  he  sleeps  best  the  first  part  of  the  night;  that 
the  noise  of  the  merry-go-round  interrputed  him  from  sleep- 
ing; that  his  wife  had  the  headache  one  night,  and  it  an- 
noyed her  from  sleeping;  that  the  crowd  around  the  merry- 
go-round  hallooed  and  made  a  noise,  and  that  the  music  an- 
noyed him.'*  To  go  to  bed  before  9 :50  p.  m.  on  a  sultry  sum- 
mer night  is  out  of  the  ordinary  rule,  in  towns  the  size  of 
Davis,  and  this  wos  the  hour  the  amusement  stopped. 
Neither  does  ordinary  music  annoy  the  ordinary  man,  es- 
pecially when  in  bed,  nor  should  the  joyous  shouts  of  child- 
ren at  play.  So  far  as  his  wife  was  concerned,  she  certainly 
was  guilty  of  contributory  negligence  in  having  the  head- 
ache; and,  as  to  which  caused  her  to  lose  sleep,  she  was  the 
best  witness.  George  Amlaw  says  the  music  annoys  him 
from  sleeping.  Wilbur  Patriquan  says  he  is  annoyed  out  of 
one  hour's  sleep  each  night.  F.  A.  Cruikshank  says:  "The 
music  and  whistle  from  the  engine  annoy  me.  I  imagine  the 
whistle  blows  every  live  minutes,  if  it  don't  blow."  George 
8.  Ramsey  says  it  slightly  annoyed  his  little  girl  when  she 
was  sick.  But  he  considers  it  a  great  source  of  amusement,. 
and  not  a  nuisance.  0.  E.  Wolford  says:  "It  keeps  me 
awake  some.  It  makes  considerable  annoyance."  This  i& 
the  substance  of  all  the  evidence  in  favor  of  the  prosecution. 
Three  were  annoyed  by  the  music,  one  by  the  noise  of  the 
crowd,  one  by  the  whistle,  which  he  imagined  blew,  whether 


478  Town  of  Davis  v.  Davis. 

it  did  or  not;  and,  being  early  bed-goers,  they  were  each 
cheated  out  of  from  half  to  one  hours  sleep  each  night.  This 
is  the  evidence  of  nuisance  on  which  the  jud.gnient  of  abate- 
ment was  founded,  and  the  defendant  deprived  of  his  legiti- 
mate business.  If  the  whistle  was  an  offensive  annoyance, 
the  council  could  ha  ve  prevented  its  blowing.  If  the  music 
was  an  offensive  annoyance,  the  council  could  have  required 
the  playing  of  tunes  low  and  soothing,  or  stopped  it  alto- 
gether. The  children's  mirth  and  laughter  could  have  been 
suppressed  in  the  same  manner,  and  their  shouting  could 
have  been  prevented  by  the  promise  of  a  free  ride.  And, 
that  these  witnesses  should  enjoy  their  twilight  rest,  they 
could  have  caused  the  "machine"  to  abate  at  early  candle- 
lighting,  or  when  the  chickens  go  to  roost.  "The  power  to 
abate  nuisances,  like  all  other  powers,  must  be  exercised  rea- 
sonably." It  is  not  unlimited  power,  but  only  such  as  is 
reasonably  necessary  for  the  public  good.  The  general  au- 
thority to  declare  what  is  a  nuisance  will  not  "justify  the 
declaring  of  acts,  avocations,  or  structures,  not  injurious  to 
health  or  property,  nuisances."  Teass  v.  City  of  8t,  Albans, 
38  W.  Va.  1  (17  S.  E.  Rep.  400). 

On  the  side  of  the  defense,  twenty  three  witnesses  testify 
that  it  is  an  innocent,  harmless,  healthful  amusement,  which 
the  children  enjoy  very  much;  that  the  music  is  greatly  en- 
joyed, is  a  i)leasant  soporific,  and  that  there  is  really  not 
enough  of  it;  that  it  is  conducted  in  an  orderly,  careful  man- 
ner, and  is  beneficial  to  the  community.  They  fully  establish 
it  to  be  of  great  utility  and  benefit  to  the  public,  instead  of 
being  a  nuisance.  If  the  testimony  of  the  prosecution  was 
sufficient,  that  of  the  defendant  has  a  decided  preponderance. 
The  evidence,  and  the  law  independent  of  the  evidence,  was 
for  the  defendant,  and  such  should  be  the  judgment  of  the 
Court.  The  attempt  was  once  made  to  enjoin  the  erection 
of  a  schoolhouse,  for  the  reason  that  it  was  a  nuisance.  How 
would  the  public  regard  such  an  attempt  at  the  present  timeT 
All  other  buildings  must  give  way  to  public  schoolhouses, 
and  the  education,  elevation,  comfort  and  happiness  of  the 
children  is  considered  a  primary  duty  of  mankind; 
and    anj'thing   that     contributes    to  their  harmless  amuse- 
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ment  Blxonld  receive  the  encouragement  of  the  public  coa- 
science^  rather  than  be  placed  under  the  ban  of  the  law. 
The  power  to  abate,  if  it  exists,  should  never  be  exercised 
by  a  town  council  when  the  power  to  regulate  will  accom- 
plish the  same  end  without  the  destruction  of  property  or  of 
a  lawful  avocation. 


Urannon,  Judge  (dissenting): 

I  can  not  agree  that  a  merry-go-round  is  a  public  nuisance, 
to  which  the  harsh  and  vigorous  remedies  provided  by  law 
for  public  nuisances  shall  be  applied.  This  merry-go-round 
is  not  proven  a  nuisance,  and  is  not,  in  its  nature,  such.  It 
is  an  amusement  from  which  children  derive  great  pleasure 
and  enjoyment,  and,  with  them,  their  parents.  A  great  many 
most  respectable  grown  people  enjoy  their  presence  in  our 
towns.  They  want  that  element  necessary  to  stamp  them 
as  nuisances — that  their  harm  or  annoyance  shall  be  so  ex- 
tensive as  to  affect  the  public  at  large,  not  merely  a  few  per- 
sons. Many  things  annoy,  perhaps  hurt,  a  few  perBons,  but 
a  few  must  not  make  law  for  the  many.  A  band  discoursing 
music  in  a  park,  very  frequently,  in  summer,  no  doubt,  an- 
noys aged  or  sickly  persons  in  the  neighborhood,  and  others 
tired  of  its  music,  from  repetition;  and  shall  we  say  it  is  a 
nuisance?  Shall  we  soj  a  church  wherein,  for  weeks,  relig- 
ious revivals  are  held  until  late  at  night,  is  such?  Is  the  ring- 
ing of  church  bells?  Are  theatres  and  circuses?  Are  even 
billiard  tables  and  bowling  alleys  that  are  open  until  late  in 
the  night?  Many  things  annoy  a  few ;  but  they  can  not  deny 
the  rights,  even  the  amusements  or  pastimes,  if  decent,  and 
not  immoral,  of  the  many.  They  must  submit  to  the  inconven- 
ience peculiar  to  themselves.  I  do  not  attempt  a  discussion 
at  large.  We  must  not  make  government  too  rigid  and  exact- 
ing, upon  even  the  amusements  of  the  people,  else  it  becom**», 
in  their  eyes,  an  engine  of  oppris«ion  and  tyranny.  The  ac- 
tion of  the  council  in  this  case,  under  tlie  form  of  law,  look 
away  the  right  of  the  own-^r  to  use  his  property  to  earn  a  Ji vc- 
lihciod,  and  invaded  tLe  right  of  tie  x)eopio  to  go  to  a  diM^ont 
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place  for  harmless  and  pleasurable  amusement.  If  the  com- 
pany frequenting  such  places,  as  it  seldom  or  never  does,  be 
comes  disorderly  or  immoral,  that  is  a  matter  of  police  con- 
trol, but  does  not  make  a  merry-go-round  a  public  nuisaoi-e. 


CHARLESTON. 

West  et  al.  v.  Rawson,  Justice  of  the  Peace,  et  al. 

Submitted  January  28,  1895— Decided  April  6.  1895. 

1.  Grist  Mill— Toll— Justice  of  the  Peace. 

The  five  dollars'  forfeit  prescribed  by  law  (section  37,  cliapter 
44,  Code)  to  be  paid  by  the  proprietor  of  a  grist-mill  to  his  cus- 
tomer for  taking  more  toll  than  allowed  oy  th«  statute  may  be 
recovered  in  a  civil  proceeding  berore  a  Justice  of  the  peace. 

2.  Justice  of  the  Peace  -Jurisdiction  —Writ  of  Proiiibitios 

Where  such  Justice  has  jurisdiction  of  the  subject-matter  in 
controversy,  and  does  not  exceed  his  legitimate  powers,  a  writ 
of  prohibition  should  not  be  granted. 

P,  A.  Brown  for  plaintiffs  in  error,  cited  Code,  c.  44,  s.  Ti\ 
Id.  e.  3G,  88.  3,  4,  5,  6;  Id.  c.  50,  ss.  219-280;  Code  1819,  vol. 

2,  p.  58;  Code  1849,  c.  43;  Code,  c.  50,  ss.  8,  9, 10, 11, 12;  Code 
1849,  c.  150,  s.  1;  Code  1860,  c.  150,  s.  1;  Const.  Art.  Ill,  s.  14. 

Casto   &   LocKHART  for  defendant  in  error,  cited  21  W. 
Va.  134;  Code,  c.  44,  s.  37;  6  Gratt.  481;  Code,  c.  36,  ss.  1, 2. 

3,  4,  5;  3  Rob.  (New)  Pr.  3823;  18  S.  E.  Rep.  280;  Code  1819. 
vol.  2,  p.  228-9. 

,  ■        .  ■       .        .       «     i        •-*    .      .       ^      ,  .    -    ■  ■ 

Holt,  President  : 

Upon  a  writ  of  error  to  the  judgment  of  the  Circuit  Court 
of  Wirt  county  rendered  on  the  21st  day  of  June,  1894,  re- 
fusing to  award  plaintiffs  in  error  (defendants  before  justice 
below)  a  writ  of  prohibition. 

The  plaintiffs  in  error,  O.  West  and  others,  are  the  own- 
ers of  a  grist-mill  in  the  county  of  Wirt.  John  Lockhart, 
one  of  the  defendants,  took  grain  to  the  mill,  to  be  ground 
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for  the  consumption  of  himself  and  family.  He  complained 
that  the  proprietors  of  the  mill  took  for  toll  more  than  the 
statute  allows,  and  accordingly  brought  suit  before  W.  J. 
Bawson,  a  justice  of  the  peace,  against  West  and  others,  to 
recover  Ave  dollars,  the  sum  which  the  statute  declares  the 
proprietor  of  the  mill  shall  forfeit  to  the  party  injured  for 
such  violation. 

Such  proceedings  were  had  before  the  justice  that  the 
cause  was  ready  and  about  to  be  tried  when  defendant  West 
applied  for  and  obtained  from  the  Circuit  Judge,  in  vaca- 
tion, a  rule  against  W.  J.  Rawson,  the  justice,  and  JQhn 
Lockhart,  the  plaintiff,  to  appear  at  a  time  and  place  desig- 
nated, after  being  served  with  a  copy  of  the  order,  and  show 
cause,  if  any  they  could,  why  a  writ  of  prohibition  should 
not  be  awarded  commanding  Rawson,  the  justice,  and  Lock- 
hart,  the  plaintiff,  to  cease  from  further  proceeding  in  said 
action  then  pending  before  the  justice.  On  the  27th  day 
of  March,  1894,  the  plaintiffs,  O.  West  and  others,  appeared 
in  court,  and  on  their  motion  the  rule  having  been  served, 
their  motion  for  writ  of  prohibition  was  docketed.  On  the 
6th  day  of  April,  defendant  Lockhart  tendered  his  answer 
to  the  rule,  and  the  same  was  ordered  to  be  filed.  On  the 
21st  day  of  June,  West  and  others  moved  the  court  to  strike 
out  the  answer,  but  the  court  overruled  the  motion;  and 
the  cause  then  coming  on  to  be  heard  upon  the  pleadings 
and  evidence,  including  the  transcript  of  the  record  of  the 
proceedings  pending  before  the  justice  and  argument  of 
counsel,  the  court  was  of  opinion  that  plaintiffs.  West  and 
others,  did  not  show  themselves  entitled  to  the  writ,  and 
gave  judgment  that  the  same  should  not  issue,  dismissing 
the  rule,  with  costs. 

The  only  question  of  importance  turns  upon  the  meaning 
and  application,  with  reference  to  the  jurisdiction  of  a  jus- 
tice, of  section  37  of  chapter  44  of  the  Code  (Ed.  1891,  p.  358) 
which  reads  as  follows: 

"Sec.  37.  At  every  mill  which  grinds  grain,  whether  the 
same  be  established  under  an  order  of  the  court  or  not,  there 
shall  be  well  and  sufficiently  ground,  all  grain  brought  to 
the  mill  for  the  consumption,  when  ground,  of  the  person 
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bringing  or  sending  it,  oi  his  family,  and  in  due  turn  as  the 
same  is  brought,  and  within  a  reasonable  time  thereafter; 
and  there  shall  not  be  taken  for  the  toll  more  than  one 
eighth  part  of  any  grain  of  which  the  remaining  part  is 
ground  into  meal,  nor  more  than  one  sixteenth  part  of  any 
grain  of  which  the  remaining  part  is  ground  into  hominy  or 
malt.  If  at  any  mill  there  be  a  violation  of  this  section  in 
any  respect,  the  proprietor  thereof  shall,  for  every  such  vio- 
lation, forfeit  to  the  party  injured  five  dollars;  but  with 
these  provisos,  that  the  proprietor  shall  not  be  obliged  to 
run  more  than  one  pair  of  stones  to  grind  grain  brought  to 
the  mill  for  consumption  of  the  i)er8ons.  bringing  or  send- 
ing it,  or  their  families,  and  that  such  proprietor  may  grind 
grain  for  the  consumption  of  his  family  in  preference  to  that 
of  others.'' 

This  statute,  in  its  main  features,  has  a  long  history,  going 
back  to  the  acts  of  1748  (see  6  Hen.  St.  pp.  58,  59)  and  has 
been  kept  up  in  every  revisal  of  statutes  from  that  time  to 
this.  I  have  not  beeen  able  to  find  any  case  where  this  sec- 
tion has  called  for  construction,  but  it  was  the  practice  to 
bring  actions  of  debt  in  such  cases  under  the  Code  of  1849, 
and  I  can  discover  no  material  change.  See  Code  1849  (Ed. 
1860,  p.  370)  c.  63,  s.  12.  If  the  statute  prohibits  the  doing  a 
thing  under  a  penalty,  and  does  not  prescribe  any  mode  of 
recovery,  an  action  of  debt  may  be  maintained.  Com.  Dig. 
"Action  upon  Statute,"  F;  2  Bac.  Abr.  **Debt"  A;  Sims  v. 
AMerson  (1836)  8  Leigh  479.  Here  no  mode  is  prescribed. 
By  section  28  of  article  VTII  of  the  Constitution  the  civil 
jurisdiction  of  a  justice  of  a  peace  extends  to  actions  of 
assumpsit,  debt,  detinue  and  trover,  if  the  amount  does  not 
exceed  three  hundred  dollars;  that  is,  all  causes  of  action 
for  which  these  might  be  brought;  and,  under  power  con- 
ferred on  the  legislature  by  the  same  section,  it  has,  in  chap- 
ter 50  of  the  Code,  made  this  civil  jurisdiction  still  broader. 

The  plaintiffs  in  error  contend  that  the  five  dollars  pre- 
scribed by  the  statute,  as  the  forfeit  to  be  paid  by 'the  pro- 
prietor of  the  grist-mill  to  his  customer  for  taking  more  toll 

m 

than  what  is  allowed  by  law,  viz,  one-eighth,  can  not  be  re- 
covered before  a  justice  in  a  civil  proceeding;  that  it  only 
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can  be  recovered  either  by  presentment  or  indictment  in  the 
Circuit  Court,  or  by  criminal  warrant  and  arrest  before  a 
justice;  that  a  justice  has  no  jurisdiction  of  the  subject-mat- 
ter at  all,  or,  if  jurisdiction,  it  is  only  on  a  criminal  warrant, 
and  not  by  any  civil  proceeding,  and  therefore  the  Circuit 
Court  erred  in  i*ef  using  a  writ  of  prohibition. 

We  do  not  think,  however,  that  they  made  good  the  con- 
tention. Chapter  36  of  the  Code  (the  one  in  part  relied  on) 
relates  to  the  mode  of  recovering  fines.  It  provides  that  the 
term  "fine"  shall  include  every  pecuniary  penalty  or  forfeit- 
ure, and  that  it  shall  be  to  the  state  for  the  support  of  free 
schools,  unless  it  is  otherwise  expressly  provided,  or  would 
be  manifestly  inconsistent  with  the  intention  of  the  legis- 
lature. Here,  as  we  have  seen,  it  is  otherwise  expressly 
provided,  for  section  37  of  chapter  44  says  in  so  many  words 
that  the  forfeit  of  five  dollars  shall  go  to  the  party  injured; 
and  Mayo,  in  his  Guide  (page  673)  gives  a  civil  warrant  as 
the  form  for  its  recovery.  In  certain  cases  the  informer  or 
prosecutor  is  entitled  to  have  a  part  of  the  fine,  and  no  more. 
See  Code,  c.  36,  s.  12.  Here  the  whole  goes  unconditionally 
to  the  injured  party,  and,  in  no  event  or  contingency  does 
any  part  go  to  the  stale.  Then,  why  should  the  state  sue 
or  prosecute  for  a  penalty  in  which  in  no  contingency  it  has 
any  interest?  And,  as  no  costs  can  be  recovered  against 
the  state,  the  mill  owners  would  think  it  a  great  hardship, 
and  quite  a  one-sided  afl'air,  that  any  customer  could  sue 
them  with  impunity  without  any  risk  as  to  the  payment  of 
costs  on  failure  to  make  out  a  case;  yet  the  mill  owner  must 
pay  and  pay  always,  to  some  extent,  whether  he  gains  or 
loses. 

We  are  of  opinion  that  the  justice  of  the  peace  does  have,. 
by  civil  action,  jurisdiction  of  such  cases;  and  in  this  case 
Justice  Rawson  was  in  no  particular  exceeding  his  legiti- 
mate powers;  and  that  the  judgment  of  the  Circuit  Court 
in  refusing  the  writ  of  prohibition  was  right.  Judgment 
aflirnied. 
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Yeager  ?;.  City  of  Bluefield. 

Submitted  January  19,  189&— Decided  April  6,  1896. 

1.  Pleading— Declaration— Special  Damages —*  Particulab 

Injury. 

A  declaration  in  case  against  a  city  for  personal  injury  by  rea- 
son of  a  defect  in  a  street  crossing,  alleging  that  the  plaintiff 
fell,  and  thereby  was  "greatly  injured,  bruised,  wounded  and 
crippled,"  is  not  bad  because  it  does  not  state  the  particular  in- 
jury, as  a  broken  leg,  for  instance.  Where  special  damages  con- 
sequent on  the  particular  injury  are  claimed,  it  seems  otherwise. 

2.  Evidence— Exclusion  of  Evidence. 

Where  the  plain tifF's  evidence  appreciably  tends  to  sustain 
the  action,  the  court  ought  not  to  strike  it  out. 

3.  Evidence— Verdict— Review  of  Evidence. 

Under  seotiom  9,  chapter  131,  Code,  1891,  when  exoeption  is  taken 
to  the  action  of  the  court  upon  a  question  involving  evidence 
on  a  motion  for  a  new  trial  or  otherwise,  all  the  evidence,  con- 
flicting or  not,  may  be  certified,  and  this  Court  must  consider  all 
such  evidence,  whether  conflicting  or  not,  not  rejecting  any  flrom 
consideration.  If,  upon  such  evidence,  the  verdict  plainly  ap- 
pears to  be  contrary  to  or  without  sufficient  evidence,  plainly 
Against  the  decided  and  clear  preponderance  of  evidence,  it  may 
be  set  aside,  though  the  evidence  be  conflicting.  This  power 
should  be  exercised  with  great  caution. 

4.  Municipal  Corporations— Streets  and  Sidewalks. 

A  municipal  corporation  is  not  an  insurer  against  accidents 
uDon  streets  and  sidewalks.  Nor  is  every  defect  therein,  though 
it  may  cause  the  injury  sued  for,  actionable.  It  is  sufficient  tf 
the  streets  are  in  a  reasonably  safe  condition  for  travel  in  the 
ordinary  modes,  with  ordinary  care,  by  day  or  night;  and 
whether  so  or  not  is  a  practical  question  to  be  determined  in 
each  case  by  its  particular  circumstances. 

6.    MuNiciPA  L  Corporations— Liability. 

While  the  liability  of  municipal  corporations  is  in  its  nature 
ajbsolute,  (that  does  not  refer  to  the  cause  of.  actton.  That  most 
exist  before  the  liability  arises. 

Johnston  &  Hale  for  plaintiff  in  error,  cited  37  W.  Va. 
579;  37  W.  Va.  115;  31  W.  Va.  478;  35  W.  Va.  406;  34  W. 
Va.  465;  33  W.  Va.  718, 723;  16  W.  Va.  326;  54  Am.  Dec.  467; 
Code,  c.  43,  s.  53;  Id.,  c.  43,  s.  7. 
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John  McGrath  for  defendant  in  error,  cited  16  W.  Va. 
307;  37  W.  Va.  606;  31  W.  Va.  386;  19  W.  Va.  323;  35  W.  Va. 
682;  127  Mass.  329;  131  Mass.  443;  97  Mass.  268,  272;  122  N. 
Y.  430;  Whar.  Neg.  §§  080,  996;  Code,  c.  47,  s.  28;  32  W.  Va. 
55;  33  W.  Va.  547;  31  W.  Va.  842;  37  W.  Va.  Ill;  38  W.  Va. 
273  ;  35  W.  Va.  389;  87  W.  Va.  579;  99  N.  Y.  654;  20  N.  W. 
Rep.  668;  110  Mass.  131. 

Braxnon,  Judge; 

This  was  an  action  of  trespass  on  the  case  in  the  Circuit 
Court  of  Mercer  county  by  Theodore  Yeager  against  the 
city  of  Bluefield  to  recover  damages  for  the  breaking  'of  the 
plaintiff's  leg,  on  the  allegation  that  it  resulted  from  defect 
in  the  crossing  over  one  of  the  streets,  in  which  there  was 
a  verdict  for  three  thousand  five  hundred  dollars  and  a  judg- 
ment.    The  city  brings  the  case  here. 

There  is  an  objection  to  the  declaration,  the  point  of  the 
objection  being  that  it  is  too  general  in  its  statement  of  the 
injury  to  the  plaintill's  person — the  allegation  being  that 
by  reason  of  his  fall  he  **was  greatly  injured,  bruised,  wound- 
ed and  crippled,  and  put  in  great  danger  and  peril" — and 
that  it  should  have  alleged  that  his  leg  was  broken.  No 
authority  is  cited  to  sustain  this  point,  but  it  seems  to  be 
relied  upon  with  confidence.  I  think  the  declaration  suffi- 
cient on  this  point.  The  plaintiff  sues  for  a  bodily  injury. 
That  is  clearly  alleged.  That  his  leg  was  broken  is  only  a 
fact  evidentiary  of  the  ultimate  fact  predicated;  that  is, 
that  he  was  injured,  bruised,  wounded  and  crippled.  Plead- 
ings need  not  state  evidence,  but  only  ultimate  facts  shown 
by  the  evidential  facts — the  ultimate  facts^-else  there 
would  be  endless  prolixity,  as  ultimate  facts  may  include 
many  subordinate  or  evidential  facts.  Often  it  is  imprudent 
to  allege  such  facts,  as  it  produces  variance.  1  Chit.  PI.  407. 
See  Hawker  v.  Railroad  Co.,  15  W.  Va.  635.  If  a  man's  wa- 
gon is  broken  by  reason  of  a  road's  defects,  he  can  charge 
that  it  was  injured,  broken  and  rendered  useless,  without 
saying  its  axles  and  wheels  were  broken.  I  have  found  very 
little  pointed  law  on  the  subject,  common  as  the  matter 
seems,  and  it  is  a  matter  not  without  practical  importance. 
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In  Corey  v.  Bath,  85  N.  H.  Rep.  531,  a  case  for  personal  in- 
jury from  defect  of  a  hi^'hway,  the  very  point  was  maturely 
considered,  and  it  was  held  that  it  was  not  necessary  that 
the  injuries  received  by  the  plaintiff  should  be  particularly 
described  in  the  declaration.  It  is  enough  if  it  shows  that 
the  plaintiff  received  a  bodily  injury.  I  have  found  nothing 
to  the  contrary.  The  rule  contended  for  would  coodemn 
precedents  long  approved  and  everywhere  used  in  assault 
and  battery,  which  ^re  of  same  nature  as  the  de<*laration 
in  such  cases  as  this.  Declarations  for  assault  and  battery 
allege  that  the  defendant  did  beat,  wound  and  ill  treat  the 
defendant,  without  saying  how  he  did  beat  him  or  wound 
him,  without  giving  the  mere  manner  of  wounding.  So  with 
indictments  for  that  offense.  This  is  the  rule  where  only 
general  damages  are  claimed.  Where  special  damages  are 
claimed,  it  is  different.  For  instance,  if  the  plaintiff  were 
engaged  in  any  business  requiring  specially  the  use  of  the 
limb,  and  the  injury  unfitted  him  for  that;  business,  then  the 
injury  to  that  limb,  I  think,  should  be  specified,  as  its  result  or 
consequences  in  the  particularcase  would  be  loss  of  business. 
1  Chit.  ri.  411,  412.  At  this  point  I  notice  a  form  in  2  Chit 
PL  281.  for  placing  rubbish  in  a  street,  overturning  carriage, 
and  injuring  plaintiff,  using  only  the  general  language  that 
plaintiff  "was  greatly  hurt,  bruised,  cut  and  wounded  and 
sick  and  sore.''     It  is  a  case  just  analogous  to  this. 

Another  ground  of  demurrer  is  that  the  declaration  al- 
leges that  the  crossing  over  the  street  was  uneven,  sideling, 
muddy,  rocky,  and  slippery,  and  there  was  a  deep  mudhole 
in  it,  and  the  crossing  in  bad  order  and  condition,  and  out  of 
repair,  and  no  proper  crossing  had  been  made,  and  the  street 
founderous  and  covered  with  mud  and  water;  and  the  con- 
tention is  that  the  plaintiff  saw,  or  could  have  seen,  the 
danger,  and  in  crossing  was  guilty  of  contributory  negli- 
gence. I  do  not  concur  in  this  point  of  demurrer.  It  was 
essential  that  the  declaration  charge  these  things  to  main- 
tain the  action^  and  so  stating  does  not  bar  the  plaintiff  of 
his  action.  It  does  not  state  that  x)laintiff  knew  its  bad 
condition.  And,  even  if  one  knows  a  street  is  in  bad  con- 
dition^ he  need  not  stay  indoors,  and  he  need  not  refrain 
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from  croBHing.  It  dot^s  not  appear  from  tlie  declaration  that 
the  defects  were  patent,  and  the  danger  obvious,  so  as  to  de- 
ter a  prudent  man  from  doing  what  everybody  dot^s— pass 
along  streets  even  though  not  in  proper  condition.  This 
declaration  states  these  matters  as  basis  of  defendant's  neg- 
ligence. He  does  not  admit  his  own  (contributory  negli- 
gence, and  any  inference  that  might  be  drawn  of  it  he 
need  not  negative,     t^heff  v.  Huntington,  16  W.  Va.  307. 

The  next  question  (»*"  the  case  is  whether  the  defendant  is 
liable  upon  the  facts.     And  that  depends  upon  whether  the 
crossing  was  defective  within  the  meaning  of  the  statute 
^section  53,  chapter  43,  Code  1891)  that   '*any   person   who 
sustains  an  injury  by  reason  of  a  public  road  or  bridge  in  a 
€ounty,  or  by  reason  of  a  public  road,  bridge,  street,  side- 
walk, or  alley  in  an  incorporated  city,  village  or  town, 
being  out  of  repair  may  recover  all  damages  sustained." 
When  we  are  told,  as  in  Chapman  v.  Milton,  31  W.  Va.  384 
<7  S.  E.  Rep.  22)  and  Gibson  v.  City  of  Huntington,  38  W.  Va. 
177  (18  S.  E.  Rep.  447)  that  the  liability  of  cities  and  towns 
for  injuries  by  reason  of  streets  being  out  of  repair  is  abso- 
lute, we  must  not  be  nnsled.     It  is  meant  that,  when  the 
basis  or  cause  of  the  liability  exists,  that  liability  is  abso- 
lute in  the  sense  that  no  want  of  notice  or  other  excuse  for 
the  defect  in  the  street  will  exonerate  the  town.     But  this 
idea  of  absoluteness  does  not  refer  at  all  to  the  cause  of  lia- 
bility, but  only  to  (he  liabilty  when  it  exists.     It  does  not 
mean  that  the  state  of  the  street  must  be  perfect.     Before 
imposing  this  absolute  liability,  we  must  first  determine 
whether  the  street  is  out  of  repair  in  the  sense  of  the  stat- 
ute.    When  is  it  so  out  of  repair?    Is  it  to  be  absolutely 
free  from  stones,  mul,  or  inequalities,  like  the  floor  of  your 
own  home,  or  like  the  pntha,  walks  and  drives  in  the  grounds 
of  a  royal  palace  or  beautiful  park?    Where  shall  we  find 
this  perfection?    Is  it  to  furnish  absolute  immunitv  from 
accident  and  injury?     What  city  or  town  in  the  country 
might  not  be  bankrupted  if  this  is  to  be  the  construction  of 
the  statute?    There  is  no  city,  however  well  ordered,  com- 
plying with  this  standcird.     None  could  do  so  with  the  means 
At  its  command,  short  of  confiscatory  taxation.     It  is  hard. 
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inde^  impracticable,  to  define  in  advance,  suitably  for 
every  case,  just  what  the  words  "out  of  repair"  here  used 
do  mean.  About  all  that  can  be  said  by  way  of  general 
rule  is  that  cities,  towns  and  villages  are  simply  required  to 
keep  streets  and  sidewalks  in  a  reasonably  safe  condition 
for  persons  traveling  in  the  usual  modes  by  day  and  night, 
and  exercising  ordinary  care.    Elliott,  Roads  &  S.  448. 

This  Court  has  held  against  the  doctrine  of  the  highest 
state  of  repair  by  announcing  the  law  to  be  that:  "A  mun- 
icipal corporation  is  not  an  insurer  against  accidents  upon 
streets  and  sidewalks.  Nor  is  every  defect  therein,  though 
it  may  cause  the  injury  sued  for,  actionable.  It  is  sufiS- 
cient  if  the  streets — which  include  sidewalks  and  bridges 
thereon — ^are  in  a  reasonably  safe  condition  for  ordinary 
travel  in  the  ordinary  mode,  by  night  as  well  as  by  day;  and 
whether  they  are  so  or  not  is  a  practical  question  to  be  de- 
termined in  each  case  by  the  particular  circumstances." 
Wilson  V.  City  of  Wheeling,  19  W.  Va.  323.  Let  it  be  under- 
stood once  for  all,  under  the  principle  long  ago  announced 
by  this  Court,  and  ample  authority  elsewhere,  that  the  law 
does  not  require  a  municipal  corporation  to  respond  in  dam- 
age for  every  accident  that  may  be  received  upon  a  public 
street.  The  law  does  not  require  it  to  have  its  streets  or 
sidewalks  so  constructed  as  to  secure  absolute  immunity 
from  danger  in  using  them;  nor  is  it  bound  to  employ  the 
utmost  care  and  exertion  to  that  end.  2  Dill.  Mun.  Corp. 
§  1006.  Were  it  otherwise,  what  would  be  the  burden  east 
upon  taxpayers  in  this  state,  where  heavy  rains  and  snows 
constantly  fall,  freezes  and  thaws  frequently  come,  which, 
with  other  causes,  work  great  and  constant  injury  to  streets? 
Now  let  us  look  at  the  present  case  in  the  light  of  tliese  prin- 
ciples. 

The  claim  of  the  plaintiff  is  that  on  a  December  night  he, 
in  company  with  another,  was  walking  along  Princeton 
avenue,  and  crossing  Bland  street  at  its  junction  with  the 
avenue,  he  stepped  upon  a  stone,  to  keep  out  of  the  mud, 
and,  it  slipping  from  under  him,  he  fell  and  broke  his  leg- 
There  were  two  mudholes,  as  plaintiff's  evidence  tends  to 
show,  in  the  crossing — one  very  small,  one  of  considerable 
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size  and  depth — and  this  rock  was  between  them,  two  to 
three  feet  from  one,  and  one  foot  from  the  other,  people 
passing  between  them.  The  rock  was  eight  or  ten  inches 
wide — as  large  as  a  spittoon.  He  could  have  passed  be- 
tween the  rock  and  either  mudhole,  though  it  would  have 
put  him  in  mud,  as  <i  bright  electric  light  sixty  feet  distant 
was  giving  light,  and,  besides,  Yeager's  companion  had  a 
lantern;  and  when  they  reached  Bland  street  Yeager  him- 
self saw  the  situation,  as  he  exclaimed,  "Look  out;  hero  is  a 
bad  place."  If  disposed  to  be  rigid,  we  might  say  that  he 
should  not  have  step]>ed  on  this  rock,  and  thus  have  used 
the  very  thing  he  now  says  was  a  defect.  But  waive  that. 
What  is  the  particular  point  of  defect  causing  the  injury? 
Not  alone  the  mudhole,  as  he  avoided  that.  I  suppose  it  is 
that  the  crossing  was  uneven  and  sideling,  causing  the  rock 
to  slip,  and  when  he  fell  his  legs  went  into  the  mudhole,  in- 
creasing the  force  of  the  fall.  This  evidence  adduced  by  the 
plaintiff  was  enough  to  go  before  the  jury,  as  appreciably 
tending  to  sustain  Ihe  action,  and  the  n^otion  of  defendant 
to  exclude  it  was  correctly  overruled.  Powell  v.  Love,  30  W. 
Va.  (14  S.  E.  Rep.  405).  And  yet  it  may  be  gravely  ques- 
tioned whether,  tested  by  the  plaintiff's  evidence  alone,  the 
action  is  sustainable.  But  when  we  look  at  all  the  evidence 
we  are  led  by  the  clear  and  decided  weight  and  preponder- 
ance of  it  to  say  that  the  verdict  is  contrary  to  the  evidence. 
We  must  look  at  and  consider  the  evidence  on  both  sides, 
including  the  evidence  in  conflict  with  that  of  the  plaintiff. 
Code  1891,  chapter  131,  s.  9 ;  Johnson  v.  Burns,  39  W.  Va.  6581 
(20  S.  E.  Rep.  686). 

The  defense  introduced  thirteen  witnesses  whose  evi- 
dence bears  on  the  condition  of  the  crossing,  as  against  six 
for  the  plaintiff,  and,  so  far  as  we  can  see  from  paper  and 
positions  of  trust  and  business  held  by  them  in  the  com- 
mnnity,  their  evidence  is  credible.  We  do  not  see  that  any 
question  of  veracity  was  made  against  them.  The  evidence 
shows  that  a  couple  of  months  before  this  accident  there 
was  a  large  mudhole  in  Bland  street  at  its  junction  with 
Princeton  avenue,  and  that  limestone  rock  was  hauled  and 
thrown  into  it,  and  a  crossing  made  clear  across  it,  at  least 
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^^ht  feet  wide,  the  work  occupying  three  days  with  three 
teams  and  twelve  men.     The  rock  was  broken    to  the  size 
used  in  macadamizalion — about  as  large  as  an  egg.     It  was 
level,  and  only  sidelintc  or  inclined,  to  give  drainage.     There 
were  no  mudholes  in  the  crossing  when  the  accident  took 
l)lace.     There  was  no  such  sized  rock  there  as  the  plaintiff 
claimed;  indeed,  no  rock.     Men  examined  it  that  night  and 
next  morning,  and  fio  rock  was  seen.     It  was  a  good^  solid 
crossing.     Special  labor  and  attention  had  been  just  used 
to  make  it  so.    The  statute  commands  us  to  consider  all  the 
evidence,  and,  unless  that    consideration  is  a  merely    per- 
functory one,  we  are  compelled  to  say  that  this  is  the  state 
of  the  case,  decidedly,  under  the  evidence.    The  evidence 
conflicts  as  to  the  presence  of  the  mudhole  and  stone,  the 
decided  weight  being  with  the  defense.     Muddy  and  slip- 
pery this  crossing  was.     The  true  explanation  of  the  acci- 
dent is  that  the  plaintiff,  in  making  long  steps  or  effort  to 
get  quickly  across,  and  avoid  or  hasten  through  the  mud, 
slipped.     No  doubt  the  mud  there  caused  the  slip.      Had 
the  crossing  been  free  of  it,  likely  the  fall  would  not  have 
occurred.   'Then  the  cast*  narrows  itself  to  the  question,  is 
the  presence  of  this  mud  a  defect  under  the  statute?    If  so, 
what  town  of  moderate  size  in  the  state  would  not  be  sub- 
ject to  action  upon  action?    This  mud  was  peculiarly  slip- 
pery— "as  slick  as  glass,''  both  sides  say;  but  that  was  ow- 
ing to  the  peculiar  character  of  the  soil  in  those  parts;  as 
some  witnesses  say,  it  was  an  ocherous  soil,  and  the  slickest 
substance    anvwhere  to  be  met.    Princeton    avenue    and 
Bland    street  were  not  macadamized    in  this  newly    built 
town,  and  wagons  would  inevitably  and  constantly  deposit 
from  their  wheels  on  this  crossing  quantities  of  this  mud.  as 
this  crossing  was  very    prominefit  in  this  business    town. 
Did  this  make  the  road  actionablv    defective?    I  say  not. 
And  this  is  the  length  and  breadth  of  the  city's  offense,  if 
we  must  say  it  aros^e  from  anything  pertaining  to  the  cross- 
ing, and  not  from  an  unaccountable    accident,  as  several 
witnesses  say  it  was.    Any  one  is  liable  to  fall  in  walking, 
especially  at  night,  using  the  legs  in  effort  to  cross  muddy 
places.     It  is  charged  by  the  town  that  the  plaintiff    was 
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drinking.  I  do  not  at  all  place  the  miRfortune  on  that 
ground.  I  think  it  was  pimply  an  accident,  or,  if  the  city  is 
chargeable,  it  is  only  because  of  the  mud  on  the  crossing. 
Is  that  enough  to  make  it  liable?  Our  state  has  great  and 
often-recurring  precipitation  of  rain  and  snow,  especially 
In  winter.  Mud  follows  inevitably  everywhere.  No  means 
at  a  town's  command  can  prevent  its  presence  in  some 
quantity,  even  on  crossings,  and  in  small  quantity  it  makes 
them  slippery. 

In  applying  this  statute  we  can  consider  the  location  of 
the  road,  the  nature  and  circumstances  of  the  particular 
section,  the  diiticulty  of  keeping  it  in  high  repair  without 
unreasonable  expense,  t%e  season  of  the  year,  and  the  na- 
ture and  amount  of  travel.  Ang.  High.  §  259.  The  mere 
slipperiness  of  a  sidewalk  occasioned  by  ice  or  snow — the 
flame,  certainly,  as  to  mud — "not  being  accumulated  so  as  to 
constitute  an  obstruction,  is  not  ordinarily  such  a  defect  as 
will  make  the  city  liable  for  damages  occasioned  thereby. 
Where  there  is  snow  upon  a  sidewalk,  there  is  danger  from 
slipping  and  falling,  even  on  the  best  constructed  side- 
walks." 2  Dill.  Mun.  Corp.  §  1006.  This  mud's  presence 
was  not  a  structural  defect,  not  an  obstruction. 

Being  of  opinion  that  the  verdict  is  contrary  to  the  evi- 
dence, we  reverse  the  judgment,  set  aside  the  verdict, 
award  a  new  trial,  and  remand. 


CHARLESTON. 

Big  Sandy  National  Bank  v.  Chilton  et  al. 

Submitted  January  15,  1894 — Re-submitted  on  Rehearing  January  15, 

1895.— -Decided  April  13,  1895. 

1 .    N  KooTiABiiE  Note— -NoTicK  of  Protest. 

Where  a  negotiable  note,  indorsed  by  several  parties,  residing 
at  differeDit  places,  is  made  payable  at  a  bank  in  the  city  of  H.,  and 
befbre  maturity  it  is  discounted  by  a  bank  in  the  town  of  C,  and 
by  the  last  named  bank  it  is  indorsed  to  a  bank  in  the  city  o>f  H. 
for  collection,  and  one  of  the  indorsers  resides  in  said  city  of  H. 
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when  said  note  matures  and  is  presented  for  payment,  and  pay- 
ment is  refused,  and  the  note  is  duly  protested,  the  bank  to  which 
said  note  was  indorsed  for  collection  is  only  bound  to)  give  notice 
to  the  bajik  in  C,  its  immediate  indorser. 

2.  Negotiable  Note— Notice  op  Pkotest. 

When  notice  haa  thus  been  given  to  said  bank  in  the  town  of  C, 
the  duty  devolyee  upon  it  to  give  notice  of  such,  protest  to  the 
prior  indoreens,  if  be  wishes  to  hold  them  as  such. 

3.  Neqotiable  Note— Notice  of  Protest. 

Although  one  qi  said  indorsers  resides  in  the  city  of  H.,  where 
said  note  was  payable,  said  bank  in  the  town  of  C.  may  send 
notice  of  such  protest  through  the  mail;  and,  if  sent  in  due  time, 
said  indorser  will  be  held,  although  he  never  receives  the  notice 
so  sent. 

4.  Negotiable  Note— Notice  of  Priest. 

Under  the  circumstances  of  this  case,  the  indorser  residing  in 
the  city  of  H.,  Where  said  note  was  payable,  is  not  entitled  to  per- 
sonal service  of  the  notice  of  such  protest,  although  he  resides  in 
the  city  where  said  note  was  made  payable. 

SiMMS  &  Enslow  for  plaintiff  in  error,  cited  3  Randolph 
Com.  Paper  268,  §  1240;  5  Mason  (U.  S.  Cir.  Ct.  Rpt.)  36C; 
17  Wis.  157;  48  Mo.  GO;  3  Dana  (Ky.)  126;  3  Mackey  351;  3 
Humph.  (Tenn.)  670;  34  N.  Y.  128;  1  Parsons  on  Notes  & 
Bills  514,  578;  28  Ver.  316;  6  Mass.  316;  7  East  385;  7  Pa.  St 
178. 

Campbell  &  Holt  for  defendants  in  error: 
Notice  of  protest  must  be  personal^  and  not  by  mail,  unless 
proven  to  have  been  received  in  due  time,  when  the  indorser 
lives  in  the  same  city  or  town  where  the  note  is  payable. — 2 
Daniel  on  Nego.Ins.,  1005,  1038,  1039;  6  How.  248;  2  Pe 
ters  96;  Story  on  Bills,  §  312;  15  Gratt.  501;  29  W.  Va.  528; 
Parsons  on  Notes  and  Bills  511 ;  1  Am.  L.  Cases  390;  1  Ohio 
St.  266;  2  Rob.  Pr.  190, 191, 197;  7  Bush  (Ky.)  93. 
Who  are  regarded  as  of  the  same  place. — 102  Mass.  177;  4 
Humph.  86;  5  Mete.  212;  2  Hill  587;  10  Johns.  490;  11 
Johns.  231;  6  Mart.  506;  6  How  (Miss.)  609;  10  Neb.  338; 
Mart,  and  Yerg.  183;  Edwards  on  Bills  602;  8  W.  &  S.  p. 
138;  4  Wash.  C.  C.  Rep.  470. 
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English,  J  udge  : 

On  the  29th  day  of  July,  1892,  the  Big  Sandy  National 
Bank  brought  an  action  of  assumpsit  in  the  Circuit  Court  of 
Cabell  county  against  W.  E.  Chilton,  M.  B.  Mullins,  Thomas 
H.  Harvey,  Z.  T.  Vinson,  J.  C.  Williamson,  and  W.  H.  Crum, 
on  a  certain  negotiable  note  made  by  W.  E.  Chilton,  dated 
January  13,  1891,  whereby,  three  months  after  date,  with- 
out grace,  he  promised  to  pay  to  order  of  M.  B.  Mullins, 
two  thousand  dollars,  pfiyable  at  the  First  National  Bank 
of  Huntington,  value  received,  with  interest  from  date, 
which  note  was  indorsed  by  M.  B.  Mullins,  Thomas  H.  Har- 
vey, Z.  T.  Vinson,  J.  C  Williamson  and  W.  H.  Crum  to  the 
said  Big  Sandy  National  Bank. 

The  defendants  Z.  T.  Vinson  and  T.  H.  Harvey  plead  non- 
assumpsit,  and  issue  was  joined  thereon.  The  case  was  sub- 
mitted to  a  jury,  and  resulted  in  a  verdict  for  the  defend- 
ants Z.  T.  Vinson  and  T.  H.  Harvey,  and  against  the  defend- 
ants M.  B.  Mullins  and  W.  E.  Chilton,  for  the  sum  of  two 
thousand  one  hundred  and  sixty  dollars  and  ninety  four 
cents;  and  thereupon  the  plaintiff  moved  the  court  to 
set  aside  said  verdict  so  far  as  it  found  for  the  de- 
fendants T.  H.  Harvey  and  Z.  T.  Vinson,  and  award 
it  a  new  trial  on  the  ground  that  so  much  of  said 
verdict  w^as  contrary  to  the  law  and  the  evidence, 
and  because  the  court  misdirected  the  jury,  which  motion 
was  ovorriiled  by  the  court  and  judgment  was  ren- 
dered in  accordance  with  said  verdict;  and  thereupon 
the  plaintiff  excepted  to  the  rulings  of  the  court,  and 
tendered  its  bill  of  $:xceptions,  which  was  signed,  sealed 
and  made  a  part  of  the  record  in  the  cause. 

After  the  testimony  in  the  case  was  concluded,  the  plain- 
tiff asked  the  court  to  give  the  jury  the  following  instruc- 
tion: "The  court  instructs  the  jury  that  if  they  find  from 
the  evidence  that  the  note  sued  on  was  duly  presented  at 
the  counter  of  the  bank  at  which  it  was  payable  on  the  day 
it  was  due,  and  payment  demanded,  at  the  close  of  banking 
hours,  and  payment  was  refused,  and  it  was  on  the  same 
day  duly  protested  by  the  notary  who  presented  it,  and  the 
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notices  of  protest  wore  dul}'  sent  by  the  United  States  mail 
that  day  to  the  Big  Sandy  National  Bank  or  M.  H.  Houston, 
the  cashier  thereof^  and  the  cashier,  Houston,  on  the  same 
day  he  received  the  said  notices,  duly  mailed  them  to  T.  H. 
Harvey  and  Z.  T.  Vinson,  Huntington,  W.  Va.  (their  place 
of  residence)  and  placed  them  so  addressed  in  post-paid  en- 
velopes in  the  post  office  at  Catlettsburg,  Ky.,  then  you 
should  find  for  the  plaintiff  against  the  said  T.  H.  Harvey 
and  Z.  T.  Vinson."  The  defendants  T.  H.  Harvey  and  Z.  T. 
Vinson  objected  to  said  instruction,  and  the  court  sustained 
said  objection,  and  refused  to  give  said  instruction,  to  which 
ruling  the  plaintiff  excepted.  The  said  defendants  Harvey 
and  Vinson  asked  the  court  to  give  the  following  instruction 
to  the  jury:  "The  court  instructs  the  jury  that  if  they  find 
from  the  evidence  in  this  case  that  the  defendants  T.  H.  Har- 
vey and  Z.  T.  Vinson  were  indorsers  of  the  note  in  suit,  and 
were  resident  in  the  same  city  or  town  where  demand  for 
the  payment  of  said  note  was  made,  and  if  they  further  find 
from  the  evidence  that  no  notice  of  protest  was  personally 
given  to  or  left  at  the  dwelling  house  or  place  of  business  of 
said  indorsers,  then  said  indorsers,  Harvey  and  Vinson,  are 
not  liable,  and  the  verdict  of  the  jury  must  be  for  them." 
The  plaintiff  objected  to  the  giving  of  said  instruction  to  the 
jury.  The  court  overruled  said  objection  and  gave  said 
instruction,  to  which  ruling  the  plaintiff  again  excepted; 
and  thereupon  the  plaintiff  applied  for  and  obtained  this 
writ  of  error. 

The  sole  question  presented  for  our  consideration  is 
whether  the  defendants  T.  H.  Harvey  and  Z.  T.  Vinson  were 
legally  and  properly  served  with  notice  of  the  protest  of  the 
note  sued  upon,  so  as  to  bind  them  as  endorsers  of  the  same. 

The  facts  in  regard  to  the  protest  and  notice  are  as  fol- 
lows:   On  the  day  said  note  matured,  it  was  presented  at 

•  

the  counter  of  the  First  National  Bank  of  Huntington,  and 
payment  thereof  was  demanded,  and,  being  refused,  it  was 
protested  by  E.  B.  Enslow,  a  notary  public,  who  prepared 
notices  of  the  protest,  inclosed  them  all  in  one  envelope,  and 
mailed  them  to  the  cashier  of  the  Big  Sandy  National  Bank 
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at  Catlettsburg,  Ky.,  which  bank  was  the  owner  and  holder 
of  said  note,  on  the  13tL  of  April,  181)1,  at  6  o'clock  p.  m., 
which  notices  were  received  by  said  cashier  the  next  morn- 
ing after  the  protest,  and  were  mailed  by  him  on  the  same 
day  to  Thomas  H.  Harvey  and  Z.  T.  Vinson,  directed  to  Hun- 
tington, ^y.  Va..  but  were  never  received  by  them. 

In  considering  the  questions  presented  in  this  record,  I 
shall  first  inquire  what  are  the  duties  of  a  bank  to  which  a 
negotiable  note  is  endorsed  by  the  holder  for  collection  with 
reference  to  said  note  when  the  same  matures.  Daniel  on 
Negotiable  Instruments  (volume  1,  §  331)  says:  **Some- 
times  a  bank  holding  endorsed  paper  for  collection  sends 
notice  in  the  event  of  its  dishonor  to  the  endorser  from 
whom  it  was  received.  Sometimes  it  sends  notices,  not 
only  to  him,  but  also  to  the  draw^er  and  to  all  the  indorsers, 
addressed  to  their  post  offices,  or  delivered  at  their  places 
of  business,  respectively.  •  Sometimes  it  incloses  notices  for 
all  the  parties  entitled  thereto  under  one  envelope,  in  com- 
pany with  notice  to  the  last  endorser,  that  he  may  thus  be 
conveniently  supplied  with  the  means  of  transmitting  notice 
to  the  successive  indorsers,  and  to  the  drawer  antecedent 
to  him,  if  such  there  be.  But  how  far  the  dutv  of  the  bank 
extends  in  this  regard,  and  what  it  must  do  to  discharge  it- 
self of  liability,is  a  question  upon  which  opinion  has  divided. 
The  weight  of  authority,  however,  is  strongly  to  the  effect, 
and  the  law  may  be  assumed  to  be,  that  it  is  only  neces- 
sary for  the  bank  to  notify  its'immediate  predecessor — that 
ife,  the  party  from  whom  it  received  the  pap^r — no  matter 
what  may  be  the  nature  of  the  title  or  interest  of  that  party 
to  or  in  it."  So  it  was  held  in  the  case  of  Phipps  v.  Bank  8 
Mete.  (Mass.)  79,  that  "a  bank  that  receives  from  another 
bank  for  collection  a  note  indorsed  by  the  cashier  of  that 
bank  is  bound  to  present  it  to  the  maker  for  payment  at  ma- 
turity, and,  if  it  is  not  paid  to  give  notice  of  non-payment 
to  the  bank  from  which  the  note  was  received ;  but  it  is  not 
bound,  unless  by  special  agreement,  to  give  such  notice  to 
the  other  parties  to  the  note."  Edwards  on  Bills  and  Notes 
(volume  2,  §  834)  says:  "The  holder  should  give  notice  of 
dishonor  to  all  the  parties  to  whom  he  intends  to  look  for 
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payment,  but  it  is  enough  for  him  to  send  or  give  due  notice 
to  his  indorsers  for  the  purpose  of  charging  the  party  in- 
dorsing the  bill  over  to  him,  and  it  is  the  business  of  each 
indorser  to  take  care  that  the  party  responsible  to  him  Ib 
duly  notified."  Again,  in  the  case  of  Bank  v.  Chddard,  5 
Mason  306,  Fed.  .Cas.  No.  917,  it  was  held  that  "where  a  note 
is  made  payable  at  a  particular  place,  and  the  indorser  re- 
sides there,  if  the  holder  remits  it  to  his  agent  at  such  place 
for  payment,  and  it  Is  dishonored,  the  agent  is  not  bound 
to  give  notice  of  the  dishonor  to  the  indorser,  but  his  duty 
is  to  give  notice  to  his  principal,  who  may  then  give  notice 
to  the  endorser,  and,  if  given  in  due  time  after  the  principal 
has  received  notice,  the  indorser  is  bound."  In  the  case  of 
Phipps  V.  Bank,  supra,  Ihe  court  in  speaking  of  the  case  of 
Bank  v.  Ooddard,  says :  "The  case  was  thoroughly  argued, 
and  an  elaborate  oi)iDion  given  by  the  learned  judge  of  the 
Circuit  Court  of  the  United  States,  in  favor  of  the  plaintiffs, 
that  the  agent  was  not  bound  to  give  notice  of  dishonor  to 
the  indorser,  even  though  living  in  the  same  place,  but  only 
to  his  principal."  In  the  case  of  Howard  v.  Ives,  1  Hill  203, 
"where  H.,  an  indorsc^e  of  a  bill  of  exchange,  indorsed  it  to  a 
bank  for  the  mere  purpose  of  collection,  and  the  notary  em- 
ployed by  the  bank  transmitted  notice  of  protest  by  mail  to 
n.  on  the  next  business  day  after  presentment,  etc.,  who  on 
the  next  day  after  reieiving  it  mailed  notice  to  his  indorser, 
held  suflScient  to  fix  the  liability  of  the  latter,  though,  had 
the  notice  been  sent  directly  to  him,  he  would  have  receiv- 
ed it  sooner;  gpd  this  se^vhle  whether  the  notary  be  regarded 
as  H.^s  agent  or  that  of  the  bank."  We  also  find  it  held  in 
the  case  of  Mead  v.  Eykjh,  5  Cow.  303,  that  "one  to  whom  a 
bill  or  note  is  endorsed  merely  as  agent  to  collect  (e.  g.  a 
bank)  is  a  holder  for  the  purpose  of  giving  and  receiving 
notice  of  non-payment;  and  he  is  not  bound  to  give  notice 
of  non-payment  directly  to  all  prior  parties,  but  may  notice 
his  next  immediate  indorser,  who  is  bound  to  notice  his 
indorser,  etc,,  in  the  same  manner  as  if  the  bill  or  note  had 
been  negotiated  for  a  valuable  consideration."  And  in 
this  connection  attention  may  be  called  to  the  fact  that  the 
Bank  of  Huntington  is  not  a  party  defendant  to  this  suit. 
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and  no  effort  is  made  in  the  case  to  fix  responsibility  upon 
it  or  to  obtain  judgment  against  it.  And,  again  in  the  case 
of  Philipe  V.  Harherlce,  45  Ala.  597,  it  was  held  that  "notice 
of  the  protest  of  a  note  or  bill  of  exchange  may  be  given  to 
an  indorser  through  the  post  office,  notwithstanding  the 
place  where  payment  was  to  be  made,  and  where  the  demand 
and  protest  were  made,  was  that  of  his  residence,  when  the 
holder,  who  is  the  owner,  lives  elsewhere/'  And  upon  this 
question,  in  New  York,  in  the  case  of  State  Bank  of  Troy  v. 
Bank  of  the  Capitol,  41  Barb.  343,  it  was  held  that  "in  the 
ease  of  a  bill  or  note  tent  to  a  bank  as  agent  for  collection 
merely,  in  the  absence  of  an  express  contract  or  of  com- 
mercial usage,  it  is  not  obligatory  on  the  collecting  bank  to 
notify  and  duly  charge  all  the  prior  parties  to  the  paper,  but 
only  its  own  principal  or  immediate  indorser."  And,  upon 
this  question,  see  Bank  v.  Smith,  132  Mass.  227  and  Spencer 
V.  Ballon,  18  N.  Y.  327;  3  Rand.  Com.  Paper,  §§  1240,  1241. 
In  section  1240  it  is  said:  "Notice  may  be  transmitted  from 
one  indorser  to  another,  and  so  back  to  the  drawer  of  the 
bill,  however  circuitous  the  manner  of  giving  notice  may  be. 
And  such  a  notice  is  sufficient,  although  the  holder  and  the 
remote  party  may  live  in  the  same  town."  And  in  section 
1241  the  law  is  stated  to  be  thaf  "an  agent  for  collection  is 
only  required  to  give  notice  of  dishonor  to  his  principal." 
And  in  2  How.  66,  it  is  held,  in  Burke  v.  McKay:  "Neither 
is  it  a  necessary  part  of  the  official  duty  of  a  notary  to  give 
notice  to  the  indorser  of  the  dishonor  of  a  promissory  note." 
Now,  the  evidence  in  the  case  under  consideration  shows 
tliat  the  note  in  controversy  was  discounted  by  the  Big 
Sandy  National  Bank  of  Catlettsburg,  Ky.;  that  it  was  pre- 
sented there  by  W.  H.  Crum,  who  got  the  money  on  it;  that 
said  bank  sent  said  note  to  the  bank  of  Huntington  for  pre- 
sentment; that  the  defendant  Z.  T.  Vinson  was  a  resident  of 
the  city  of  Huntington ;  and  that  T.  H.  Harvey  resided  near 
the  city  of  Huntington,  W.  Va.,  and  received  his  mail  at 
that  place.  When  said  note  had  been  presented,  on  the 
day  of  its  maturity,  at  the  first  National  Bank  of  Hunting- 
ton, and  payment  had  been  refused,  said  note  was  duly  pro- 
tested, as  above  stated,  and  notices  sent  to  the  Big  Sandy 
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National  Bank;  and,  the  same  day  said  notices  were  receir- 
ed^  they  were  placed  in  separate  envelopes,  properly  stamp- 
ed, and  directed,  one  to  Z.  T.  Vinson,  and  another  to  T.  H. 
Harvey,  at  Huntington,  W.  Va.;  and  they  state  in  their  testi- 
mony that  they  never  received  either  of  said  notices.  It  is 
true  that  the  cashier  of  the  Big  Sandy  National  Bank  is  un- 
certain as  to  the  date  when  he  received  said  notities,  and 
says  that'  it  may  have  been  the  17th  or  18th  of  April.  The 
protest  was  on  the  13th  of  April,  1891,  but  he  states  on  cross- 
examination  that  he  received  them  the  next  morning  after 
the  note  was  prote^^ted,  nnd  that  he  mailed  the  notices  of 
protest  to  said  Harvey  and  Vinson  on  the  same  morning. 

lender  this  state  of  facts,  did  the  Circuit  Court  err  in  re- 
fusing to  give  the  instruction  asked  for  by  the  plaintiff,  and 
in  giving  the  instruction  asked  for  by  the  defendants,  both 
of  which  are  set  forth  above,  and  present  in  a  few  words 
the  true  controversy  in  the  case?  The  defendants  Harvey 
and  Vinson  contend  that  under  the  circumstances,  unless 
notice  of  protest  was  ])ersonally  given  to  them,  or  left  at 
their  dwelling  house  or  place  of  business,  they  were  re- 
leased from  their  liability  as  indorsers  of  said  note;  while 
the  plaintiff,  on  the  other  hand,  contends  that  it  had  a  right 
to  send  the  notice  of  protest  as  it  did  through  the  mail,  and 
thereby  hold  them  as  indorsers,  whether  they  received  them 
or  not. 

Parsons,  in  his  work  on  Mercantile  Law,  at  page  115,  says: 
"Each  party  receiving  notice  has  a  day  or  until  the  next 
post  after  the  day  in  which  he  receives  it  before  he  is  obliged 
to  send  the  notice  forward.  Thus,  a  banker  with  whom 
the  paper  is  deposited  for  collection  is  considered  a  holder, 
and  entitled  to  a  day  to  give  notice  to  the  depositor,  who 
then  has  a  day  for  his  notice  to  antecedent  parties."  Now, 
while  it  is  true  that  a  bank  to  which  a  note  is  indorsed  for 
collection  is  such  a  holder  that  it  may  give  notice  to  all  prior 
indorsers  upon  the  note,  yet,  as  we  have  seen,  it  is  not  bound 
so  to  do.  All  that  is  required  of  such  bank  is  to  give  notice 
to  its  immediate  indorser;  and  in  this  instance  the  indorser 
to  whom  the  Bank  of  Huntington  was  bound  to  give  notice 
did  not  reside  at  Huntington,  but  at  Catlettsburg,  Ky. 
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Therefore  the  notice  could  be  given  through  the  mail. 
When  the  bank  at  Oatlettsburg  received  such  notice,  then 
the    duty    devolved    upon    it    to    notice    the    prior    in- 
dorsers   if    it    wished    to    hold    them,    which    it    did    by 
placing    notices    in    the  mail    the    same    day    on    which 
it    received    notice,    to    wit,   the   next  day  after  the  pro- 
test;  and,    if   said   bank   had   the    right    to    do   this,   it 
bound  said  Vinson  and  Harvey,  whether  they  received  the 
notices  or  not.    In  2  Rob.  Prac.  (New)  at  page  192,  we  find 
it  stated  that  "it  has  been  held  by  the  Supreme  Court  of 
Pennsylvania  and  by  the  Supreme  Court  of  the  United 
States  that  notice  to  a  party  put  into  the  post  office  of  the 
town  wherein  the  presentment  and  demand  are  made  will 
be  sufficient  when  he  lives  beyond  the  limits  of  the  town, 
xind  it  may  be  directed  to  him  at  that  town  if  its  post  office 
be  the  nearest  to  his  residence,  and  that  at  which  his  letters 
are  received;"  citing  Bank  v.  Lawrencey  1  Pet.  580;  Jones  v. 
Lewis,  8  Watts  &  S.  IJ. 

In  the  case  we  are  considering,  the  indorser  Harvey  did 
not  reside  in  the  city  of  Huntington,  but  received  his  mail 
at  Huntington.  The  indorser  Vinson,  however,  did  reside 
in  the  city  of  Huntington,  and  the  question  is  whether,  so 
residing,  he  was  entitled  to  personal  service  of  notice ;  and, 
if  there  was  any  party  in  the  city  of  Huntington  who  was 
bound  to  give  him  notice  of  the  dishonor  of  said  note,  he, 
perhaps,  would  be  entitled  to  personal  service,  either  at  his 
residence  or  place  of  business,  although  in  the  case  of  Boyd's 
Adm'r  v.  City  Sav.  Bank,  15  Gratt.  501,  it  was  held  that 
where  "an  indorser  of  a  negotiable  note  dies  intestate  before 
it  falls  due,  and,  when  it  falls  due,  it  is  regularly  protested 
for  non-payment,  and,  no  person  having  then  qualified  as 
administrator  on  the  estate  of  the  indorser,  the  notary  on 
the  same  day  deposits  in  the  post  office  at  Lynchburg,  where 
the  note  had  been  made  payable  and  discounted,  the  notice 
of  protest,  directed  to  the  'legal  representative'  of  the  in- 
dorser, Lynchburg,  the  indorser  having  lived  in  that  place, 
and  his  family  still  living  in  the  same  house,  the  notice  is 
sufficient."  Moncure,  Judge,  in  delivering  the  opinion  of 
the  court  in  that  case  said:    "While  it  has  been  long  and 
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well  settled  that,  if  the  parties  to  give  and  receive  notice 
reside  in  different  places,  the  notice  may  be  sent  by  mail, 
so  in  the  other  it  seems  to  be  well  settled,  at  least  as  a  gen- 
eral rnle,  that,  if  they  reside  in  the  same  place,  the  notice 
inust  be  personal ;  that  is,  must  be  given  to  the  individual, 
or  left  at  his  domicile  or  place  of  business" — citing  1  Am. 
Lead.  Cas.  (4th  Ed.)  39(;  and  notes,  and  2  Rob.  Prac.  (New) 
191.  But  of  late  the  courts  have  strongly  inclined  to  re- 
strict the  general  rule  referred  to,  and  have  established 
many  exceptions  to  it,  as  may  be  seen  by  referring  to  the 
case  of  Bank  v.  Laicrence,  1  Pet.  578,  cited  in  1  Am.  Lead. 
Cas.  402,  403,  and  the  notes.  The  law  is  stated  thus  in  the 
case  of  Linn  v.  Hot-ton,  17  Wis.  157:  "The  holder  of  a  bill 
or  note  may  rely,  if  he  chooses,  on  the  responsibility  of  his 
immediate  indorser,  and  need  not  give  notice  of  protest  for 
non-acceptance  or  non-payment  to  any  previous  party."  And 
in  the  case  of  Griffith  v.  Assman,  48  Mo.  66,  that  court  held 
that,  "when  the  notary  making  a  protest  knows  the  resi- 
dence of  all  the  indorsers,  he  may  at  once  send  the  notice  of 
protest  to  each  one  individually,  when  they  will  be  holden 
in  the  order  of  their  indorsements.  But  the  holder  is  not 
supposed  to  know  any  of  the  parties  except  the  one  who 
has  endorsed  the  paper  to  him,  and  each  one  is  supposed 
to  know  the  one  from  whom  he  has  received  it.  The  con- 
tract is  direct,  and  the  relation  is  immediate  between  each 
indorser  and  his  immediate  indorsee,  and  the  notice  is  suflS- 
cient  if  it  comes  to  each  indorser  from  such  indorsee  as  soon 
as  he  is  advised  of  the  protest.  Nor  does  the  rule  vary  al- 
though the  parties  live  in  different  cities.  The  holder  is 
only  required  to  notify  the  one  who  indorsed  to  him,  unless 
he  desires  to  hold  other  parties  who  might  escape  responsi- 
bility if  not  notified  in  their  town.  Nor  is  there  any  differ- 
ence if  the  last  indorsement  is  for  collection  onlv." 

In  the  case  we  are  considering,  the  last  indorsement  was 
for  collection  only,  and  notice  was  given  to  the  Big  Sandy 
National  Bank,  that  indorsed  said  note  for  collection,  on  the 
bakne  day  the  note  was  protested.  Story  on  Bills  of  Ex- 
change (Section  294)  says:  "Where  there  are  numerous 
parties  in  succession  on  the  bill  as  drawers  or  indorsers,  wha 
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iire  entitled  to  notice,  and  may,  as  drawers  or  indorsers,  be 
liable  on  the  dishonor  of  the  bill,  not  only  to  the  holder,  but 
to  any  intermediate  indorser  standing  between  him  and 
themselves,  it  is  apparent  that,  as  each  of  such  successive 
parties  is  entitled  to  u  full  day  to  give  notice  to  any  antece- 
dent party  in  the  bill,  several  days  may  elapse  without  any 
laches  in  any  party,  between  the  time  of  the  dishonor  and 
the  time  of  notice  thereof  to  the  drawer  or  the  other  early 
indorsers.  Nay,  this  may  occur  in  respect  to  parties  all  of 
w  horn  reside  in  the  same  town ;  and  yet  if  the  notice  is  com- 
municated to  them  in  regular  succession,  making  an  allow- 
ance of  one  day  for  each  party  who  receives  notice  to  give 
notice  to  the  antecedent  parties,  they  will  all  be  held  liable, 
and  the  notice  be  deemed  sufficient  to  bind  them."  In  this  con- 
nection I  refer  also  the  case  of  Bank  v.  Taylor,  34  N.  Y.  128, 
where  it  is  held  that,  "the  whole  duty  of  a  holder  of  a  pro- 
'  tested  bill  is  discharged  by  notice  to  his  immediate  indorser, 
and  all  parties  to  the  bill  or  note  will  be  charged  if  they  re- 
ceive notice  in  due  course  from  their  immediate  subsequent 
indorsers.  When  the  collecting  agent  of  the  holder  resides 
in  the  same  city  with  one  of  the  indorsers,  it  does  not  mod- 
ify the  rule  as  above  stated."  The  opinion  of  the  coftrt  la 
this  case  was  well  considered,  and,  in  concluding,  the  fol- 
lowing language  is  used :  "The  text  writers  and  all  the  au- 
thorities I  have  examined  concur  in  the  doctrine  that  the 
whole  duty  of  the  holder  is  discharged  by  notice  to  his  im- 
mediate preceding  indorser,  and  that  all  prior  indorsers  are 
fixed  if  they  receive  reajsonable  notice  of  the  dishonor  of  the 
bill  or  note  from  their  immediate  prior  indorser.  These 
rules  have  long  been  settled  and  familiar  to  those  dealing 
in  notes  and  bills  of  exchange.  It  is  of  the  utmost  import- 
ance that  rules  of  this  character  when  once  promulgated 
should  be  adhered  to,  and  we  are  not  at  liberty  to  part  from 
them  if  we  would.  I  find  no  case  where  an  exception  has 
been  made  by  reason  of  the  circumstance  that  an  interme- 
diate indorser  is  a  resident  of  the  same  town,  city  or  village 
with  the  holder.  If  ho  is  not  the  immediate  prior  indorser 
of  the  holder  at  the  time  of  protest,  the  whole  duty  of  the 
holder  is  discharged  by  the  notice  to  his  immediate  indorser^ 
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and  all  parties  to  the  bill  or  note  will  be  charj^ed  if  they  re- 
ceive notices  in  due  course-  from  their  immediate  subsequent 
indorsers."  See  Bank  v.  Taylor,  7  Bosw.  466,  where  thi» 
question  is  carefully  considered  and  numerous  authorities 
cited;  also,  34  N.  Y.  128,  where  the  last  named  case  was 
affirmed  on  appeal.  See,  also,  the  case  of  Hill  v.  Bank,  3 
Humph.  670,  in  which  il"  appears  that  "an  agent  resident  in 
New  Orleans,  to  whom  a  bill  was  indorsed  for  collection, 
and  which  was  protested  for  non-acceptance,  gave  notice  to 
the  principal,  resident  at  Nashville,  and  the  principal  there- 
upon gave  notice  to  the  indorser,  resident  at  New  Orleans; 
held,  that  this  notice  was  good." 

In  the  case  at  bar  the  evidence  shows  that  the  notices  to 
Harvey  and  Vinson  were  in  due  time  placed  in  prepaid  envel- 
opes and  delivered  in  the  post  office  at  Catlettsburg,  a  town 
about  twelve  miles  from  Huntington,  between  which  towns 
the  mail  is  carried  twi<f  a  day.  On  this  point,  Parsons  on 
Bills  and  Notes  (page  478)  says:  '*In  other  words,  the  send- 
er is  bound  to  use  due  diligence;  and  on  this  point  it  is  suffi- 
cient diligence  if  the  letter  be  put  into  the  regular  post  office, 
for  it  can  not  be  asked  of  any  sender  that  he  should  have 
any  oVersight  of  or  interference  with  the  public  service  of 
the  post  office;  and  therefore  he  is  held  to  no  liability  for  ac- 
cident there,  however  it  may  happen'' — citing  numerous 
cases  in  note.  Now,  it  is  true  that  in  the  case  of  Insurance 
Co.  V.  Wilson,  20  W.  Va.  528  (2  S.  E.  Rep.  888)  Woods,  Judge, 
in  delivering  the  opinion  of  the  Court,  on  page  546. 29  W.  Va. 
and  page  SHS,  2  S.  E.  Rep,,  says:  "When  a  negotiable  note 
is  dishonored,  it  is  the  duty  of  the  holder  to  give  immediate 
notice  of  such  dishonor  to  the  indorser;"  and  that,  "when 
the  indorser  resided  in  the  same  town  where  the  demand 
is  made,  the  notice  must  be  personal,  or  left  at  his  dwelling 
house,  or  place  of  business."  And  the  same  is  held,  in  sub- 
stance in  the  case  of  Bowling  v.  Harrison,  6  How.  248.  Jt 
is  there  held  that,  "where  the  holder  of  a  protested  note 
and  the  party  entitled  to  notice  reside  in  the  same  city  or 
town,  notice  should  be  given  to  the  party  entitled  to  it^ 
either  verbally  or  in  writing,  or  a  written  notice  must  be 
left  at  his  dwelling  house  or  place  of  business."    A  party^ 
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however,  to  be  entitled  to  such  notice,  must  be  one  to  whom 
the  holder  residing  In  such  city  or  town  was  bound  to  give 
notice;  and  in  the  case  of  Insurance  Co.  v.  Wilson,  supra, 
speaking  of  the  mode  of  service  upon  an  indorser,  what  in- 
dorser  is  intended  and  referred  to?  Surely,  it  was  and  is 
intended  that  the  indorser  to  be  so  personally  served  with 
notice  is  the  one  that  the  holder  was  bound  to  serve  notice 
upon;  but,  as  we  have  seen,  the  Bank  of  Huntington,  which 
was  the  holder  in  the  city  of  Huntington,  which  held  the  note 
bv  indorsement  from  the  Big  Sandv  National  Bank  for  the 
purpose  of  collection,  was  not  bound  to  serve  notice  upon 
either  Harvey  or  Vinson,  but  was  only  bound  to  give  notice 
to  its  immediate  ind<irser,  the  Big  Sandy  National  Bank; 
and,  when  that  was  done,  its  whole  duty  with  reference  to 
said  note  was  performed,  and  the  duty  then  devolved  upon 
the  Big  Sandy  National  Bank  to  give  notice  to  the  prior  in- 
dorsers  in  due  time,  if  it  wished  to  hold  them.  This  last 
named  bank  was  the  holder  for  value,  the  real  owner  of  the 
note,  having  discounted  it;  and  when  it  undertook  to  give 
notice  to  the  prior  indorsers,  and  among  them  Harvey  and 
Vinson,  residing  in  a  different  town  from  the  location  of 
said  bank,  all  that  Avas  required  of  it  was  to  properly  mail 
such  notice  in  due  time,  directed  to  said  Harvey  and  Vinson, 
respectively,  addressed  to  each  of  them  at  Huntington, 
where  they  receive  their  mail;  and,  having  done  this,  said 
indorsers  would  not  be  released  as  such,  although  the  notice 
was  never  received. 

In  the  case  of  Bowling  v.  Harrison,  supra,  it  is  also  held 
that  the  term  "holder"  includes  the  bank  at  which  the  note 
is  payable  and  the  notary  who  may  hold  the  note  as  the 
agent  of  the  owner  for  the  purpose  of  making  demand  and 
lU'otest.  In  this  case  the  note  was  sent,  as  is  the  almost 
uniform  custom,  to  the  bank  at  which  it  was  payable  for 
collection ;  and,  as  we  have  seen,  the  bank  to  which  a  note 
is  thus  sent  is  a  holder  to  such  an  extent  that  it  may  give 
notice  to  the  indorsers;  and,  if  it  undertake  to  do  so,  an  in- 
dorser  residing  in  the  same  city  or  town  is  entitled  to  per- 
sonal service,  but  it  is  not  bound  to  give  such  notice,  and, 
as  I  think  the  weight  of  authority  shows,  it  is  only  bound 
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to  gire  notice  to  its  immediate  indorser,  and,  if  such  in- 
dorser  wishes  to  give  notice  to  prior  indorsers,  he  niav  do 
so  through  the  mail  if  such  indorser  resides  at  a  different 
place,  even  though  such  indorser  may  reside  in  the  same 
town  in  which  the  bank  is  located  to  which  it  was  sent  for 
collection;  and,  as  to  the  duty  of  the  notary,  in  the  ca«e  of 
Burke  v.  McKay,  2  How.  66,  it  is  held  that  "it  is  not  a  neces- 
sary part  of  the  oflBcial  duty  of  a  notary  to  give  notice  to  the 
indorser  of  the  dishonor  of  a  promissory  note." 

I  therefore  think  tliat  the  Circuit  Court  erred  in  rejecting 
the  instruction  asked  for  by  the  plaintiff,  and  in  giving  the 
instruction  asked  for  by  the  defendants^  and  in  rendering 
the  judgment  complained  of,  releasing  and  exonerating  said 
Harvey  and  Vinson  as  indorsers  upon  said  note.  The  judg- 
ment complained  of  is  therefore  reversed  as  far  as  it  ex- 
onerates said  Harvey  and  Vinson  from  liability  as  indors- 
ers upon  said  note,  and  the  verdict  of  the  jury  is  set  aside 
so  far  as  it  finds. for  the  delfendants  T.  H.  Harvey  and  Z.  T. 
Vinson.  A  new  trial  is  awarded  as  to  them,  and  the  case 
is  remanded  to  the  Circuit  Court  of  Cabell  county,  for  fur- 
ther  proceedings  to  bo  had  therein,  with  costs  to  the  plain- 
tiff in  error. 

On  Rehearix(5. 

This  cause  was  submitted  at  the  January  term,  1894,  and 
the  foregoing  opinion  was  handed  down  at  the  spring  spe- 
cial term,  1804,  and  a  rehearing  was  then  awarded,  since 
which  time  no  additional  brief  or  argument  has  been  sub- 
mitted by  the  defendants  in  error.  A  brief,  however,  has 
been  filed  by  the  plaintiff  in  error;  and  although  I  have  csLve- 
fully  gone  over  the  case  and  the  authorities  cited,  and  to 
which  I  have  had  access,  I  see  no  cause  to  alter  my  opinion. 
The  true  rule  as  it  appears  to  me  is  stated  in  Bank  v.  Taylor, 
7  Bosw.  466,  where  it  is  held  that  "there  is  no  rule  requiring 
that  the  indorser  residing  in  the  same  town  as  the  acceptor 
shall  be  notified  the  next  day  after  the  presentment,  where 
the  banker  at  whose  instance  the  bill  is  protested,  and  to 
whom  notices  of  protest  are  sent,  does  not  reside  in  said 
town.    It  is  enough  to  charge  him  that  the  true  owner  mails 
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notice  to  him  by  the  first  mail  of  the  day  next  after  that  on 
whicli  he  in  due  course  receives  notice  of  dishonor*  such 
owner  and  indorser  residing  in  different  towns."  That  case 
was  taken  to  the  Court  of  Appeals  of  New  York,  and  the  re- 
port of  the  result  is  found  in  34  N.  Y.  128,  where  it  is  held : 
'•The  whole  duty  of  the  holder  of  a  protested  bill  is  dis- 
<^harged  by  notice  to  his  immediate  indorser,  and  all 
parties  to  the  bill  or  note  will  be  charged  if  they 
receive  notice  in  due  course  from  their  immediate 
subseijuent  indorsers.  When  the  collecting  agent  of 
the  holder  resides  in  the  same  city  with  one  of  the  in- 
dorsers of  the  bill,  it  does  not  modify  the  rule  as  above 
stated."  In  the  case  of  Bowling  v.  Harrison,  6  How.  248,  if 
the  Planters'  Bank  of  Vicksburg  had  sent  notice  of  protest 
to  Bowlings  who  resided  in  Maryland,  which  it  had  a  per- 
fect right  to  do,  it  would  then  have  done  all  that  was  re- 
•quired  of  it  to  hold  Bowiing  and  relieve  itself  from  respon- 
sibility, and  then  Bowling  would  have  had  a  perfect  right 
to  send  notice  through  the  mail  to  Harrison  at  Vicksburg; 
but  the  bank  having  elected  to  serve  the  notice  directly  upon 
Harrison,  the  indorser,  who  resided  in  the  same  city,  service 
had  to  be  made  personally .  My  conclusion  is  that  the  judg- 
ment of  the  Circuit  Court  must  be  reversed  so  far  as  it  exon- 
erates said  Harvey  and  Vinson  from  liability  as  indorsers 
upon  Siiid  note;  the  verdict  of  the  jury  must  be  set  aside  so 
far  as  it  finds  for  the  defendants  T.  H.  Harvey  and  Z.  T. 
Vinson.  A  new  trial  is  awarded  as  to  them,  and  the  cause 
is  remanded  to  the  Circuit  Court  of  Cabell  county,  for  fur- 
ther proceedings  to  be  had  therein,  with  costs  to  the  plain- 
« 

tiff  in  error. 


Brannon,  Judue: 

On  first  impression  I  was  of  opinion  last  tenn  that  the 
judgment  discharging  IJarvey  and  Vinson  was  right,  but 
further  reflection  and  examination  have  brought  me  to  the 
same  conclusion  announced  by  Judge  English. 

Point  13  of  the  Syllabus  in  Insurance  Co.  v.  Wilson,  29 
W.  Va.  528  (2  8.  E.  Rep.  888),  correctly  states  the  rule 
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as  it  was  before  section  8,  chapter  99,  Code,  was  amended  by 
chapter  4,  Acts  1891,  so  as  to  read  as  found  in  the  edition  of 
1891  of  our  Code.     Said  point  says :  "Where  the  indorser  re- 
sides in  the  same  city  or  town  where  the  demand  of  i>ayment 
is  made,  the  notice  to  the  indorser  must  be  personal,  or 
left  at  his  dwelling  house  or  place  of  business."      But 
which    indorser 'is    here    meant?    Does    it    mean    that 
if   anv    one    of    several    indorsers,    immediate  or  remote, 
lives    in    the   town    where    the    demand    of    payment   is 
made^    he    must    be    given    personal    notice?      Or    does 
it   only    mean    that,   if   the  immediate  indorser  live  there, 
he  must  have  personal  notice?    That  depends  on  whether 
the  collecting  bank  muse  notify  all  or  only  its  immediate  in- 
dorser.    Some  banks  notify  all;  some,  only  the  party  send- 
ing the  note.     1  Daniel,  Neg.  Inst.  §  331.     Some  authorities^ 
hold  that  the  collecting  bank  must  notify  all  indorsers,  so 
as  to  hold  all  bound;  some  other  authorities  hold  that  notice 
given  by  the  collecting  bank  to  its  principal  in  time  to  ena- 
ble him  to  give  reasonable  notice  to  those  to  whom  he  in- 
tends to  look  is  sufficient,  the  bank  being  regarded  as  the 
real  holder  so  far  as  giving  and  receiving  notice  is  con- 
cerned.    Id,;  note  in  Allcii  v.  Bank,  34  Am.  Dec.  311.    I 
think  that  the  bank,  to  discharge  itself  from  liability,  need 
only  give  timely  notice  to  its  indorser,  and  that  if  that  in- 
dorser give,  within  the  time  allowed  by  law,  notice  to  the 
prior  indorser,  he  is  bound.     Judge  Moncure  properly  says: 
'^While,  on  the  one  hand,  it  has  been  long  and  well  settled 
that,  if  the  parties  to  give  and  receive  notice  reside  in  dif- 
ferent places,  the  notice  may  be  sent  by  mail.    So,  on  tl^e 
other,  it  seems  to  be  well  settled,  at  least  as  a  general  rule, 
that,  if  they  reside  in  the  same  place,  the  notice  must  be 
personal.''     Boyd's  Adm-r  v.  City  SavTBank,  15  Gratt.  505. 
Who  are  the  parties  to  give  and  receive  notice?  is  the  ques- 
tion.    I  have  with  some  hesitation  concluded  that,  to  start 
out,  the  collecting  Lank  is  a  holder  for  this  purpose.    It 
gives  notice  to  him  who  indorsed  the  note  to  it.     If  that  in- 
dorser live  in  the  same  town  with  the  bank,  the  notice  must 
be  personal;  if  he  docs  not  live  there,  notice  may  be  sent 
by  mail ;  and,  though  a  remote  indorser  may  live  in  the  place 
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where  the  bank  is,  that  does  not  require  the  bank  to  give 
him  notice,  personal  op  otherwise.  Bank  v.  Taylor,  34  N.  Y. 
128.  If  it  does  give  notice  to  him  it  ought  to  be  personal. 
Ramson  v.  Mack,  38  Am.  Dec.  610.  This  is  because  the  law 
only  required  the  b«ank  to  give  notice  to  its  indorser.  When 
the  bank  gives  its  immediate  indorser  notice,  he  has  a  cer- 
tain time  to  give  notice  to  the  party  who  indorsed  the  note 
to  him,  by  personal  service,  if  living  in  the  same  town,  or, 
if  not,  he  may  use  the  mail.  So  on  through  the  line  of  in- 
dorsement. Thus,  the  place  of  common  residence  shifts 
with  each  indorsement.  One  who  is  an  indorser  to  another 
is  the  person  to  receive  notice,  and  the  other  is  the  one  to 
give  notice;  and  in  the  next  step  he  who  received  this  notice 
becomes  the  one  who  is  to  give  notice  to  some  one  who  in- 
dorsed it  to  him. 

In  this  case  the  Bank  of  Huntington  was  holder,  and  gave 
notice  to  the  Catletcsburg  bank  by  mail,  as  it  resided  in 
another  town.  And  the  Catlettsburg  bank  must  give  notice 
to  Crum  by  personal  service,  if  living  in  Catlettsburg,  other- 
wise by  mail;  and  so  on  through  the  line  of  indorsements. 
Any  one  in  the  line  has  right,  being  a  holder  entitled  to  look 
to  all  precedent  indorsers,  to  give  notice  to  all  of  them,  giv- 
ing personal  notice  or  by  mail,  according  as  they  live  in  the 
same  to.wn  or  not.  Whether  personal  notice  or  by  mail 
shall  be  given  is  according  to  whether  the  particular  party 
required  to  give  notice  lives  in  the  same  town  with  the  one 
to  whom  the  notice  is  to  be  given.  If  he  undertakes  to 
notifv  all,  he  must  conform  to  this.  The  law  savs  that  he 
who  is  to  give  notice  must  give  personal  notice  to  a  person 
residing  in  the  same  town  with  him.  That  does  not  mean 
some  one  living  in  the  same  town  who  is  an  indorser,  but 
not  indorser  to  the  person  giving  notice.  If  that  indorser 
is  not  notified  according  to  law,  he  is  released,  and  therefore 
any  holder  ought  to  have  a  right  to  notify  all  prior  indorsers, 
by  notice  proper,  according  as  it  is  between  him  and  them; 
but  if  he  notifies  only  his  indorser,  trusting  that  his  in- 
dorser will  notify  his  own  indorser  eo  as  to  hold  him,  he 
need  not  give  personal  service  to  any  one  but  his  own  in- 
dorser living  in  his  own  town ;  and  having  done  this,  if  his 
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indorser  gives  notice,  proper  as  between  himself  and  his 
immediate  indorser,  tbe  latter  is  bound  to  any  holder  subie- 
qiient.  It  is  only  a  question  of  notice  of  a  fact — that  is, 
non-payment;  and,  come  from  whom  it  may,  unless  a  stran- 
ger, it  is  enough.     See  Bank  v.  Taylor,  34  N.  Y.  128. 

If  the  above  be  true^  if  A.  make  a  note  to  B.,  resident  at 
Charleston,  payable  at  a  Charleston  bank,  and  B.  indorse  to 

C,  of  New  York,  and  C.  indorse  it  to  D.,  of  Melbourne,  and 

D.  sent  it  to  the  Charleston  bank  for  collection,  notice  of 
dishonor  need  not  be  given  to  B.,  though  living  at  Charles- 
tou,  but  to  D.,  of  Melbourne;  and  if  he,  in  due  time  after  re- 
ceiving notice,  send  notice  by  mail  to  C.  at  New  York,  and 
then  C,  in  due  time  send  notice  to  B.,  at  Charleston,  by 
mail,  B.  will  be  bound,  though  he  get  notice  months  after 
non-payment.  This  con8i4eration  largely  induced  me  to  the 
first  ojwnion  entertained — that  personal  notice  from  the 
bank,  or  its  agent,  the  notary,  must  be  given  at  once  to  B., 
becaus^  living  at  Charleston;  but  it  seems  that,  while  it  may 
be  so,  it  need  not.  Tiie  many  cases  relating  to  this  subject 
are  calculated  to  confuse  and  mislead,  especially  the  gen- 
erality of  the  language  that,  when  the  indoreer  lives  in  the 
same  town,  he  must  have  personal  notice.  The  change  by 
the  act  of  1891,  dispensing  with  the  necessity  of  personal 
notice  of  non-payment,  renders  the  matter  of  little  import- 
ance^ save  as  to  cases  before  its  passage. 


CHARLESTON. 

:  40    606 

648    440 

49    441 

"iFlott  Croft  V,  Hanover  Fire  Insurance  Oo.  et  al. 

55    354 

Submitted  January  28, 1895— Decided  April  13, 1895. 

1.    Insurance  —  Oral    Executory    Contract— -Statute   or 
Frauds. 

An  oral  executory  contract  for  fire  insurance  is  valid,  the  stat- 
ute of  frauda  not  applying  to  it. 
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2.    Insurance— Oral  Contract— Equity  Jurisdiction. 

If  an  oral  oonltraot  for  fire  insurance  has  been  made,  and  before 
the  issuance  of  the  policy  the  property  is  destroyed  by  fire,  equity 
has  Jurisdiction  to  compel  payment  of  the  indemnity. 

8.    Insurance— Mistake  as  to  Term. 

Though  the  assured  underetands  the  term  to  be  covered  by  the 
insurance  to  be  one  year,  and  the  agent  of  the  insurance  com- 
pany understands  it  to  be  three  years,  oosting  in  either  case  the 
same  premium,  this  does  not  render  the  contract  incomplete,  so 
as  not  to  warrant  recovery  for  loss  by  fire  occurring  within  one 
year. 

4.    Insurance— Authority  of  Agent. 

Where  an  agent  represents  several  insurance  companies,  and 
is  intrusted  with  blank  policies,  signed  by  the  officers,  with  au- 
thority to  negotiate  policies  and  issue  them  without  referring 
them  to  the  companies,  and  it  is  agreed  by  the  insured  that  the 
agent  shall  place  tne  risk  in  such  company  as  he  selects,  and  he 
does  place  it  with  a  company,  as  shown  by  a  memorandum  made 
by  him,  the  agreement  is  binding  upon  the  company. 

6.  Insurance— Amount  of  Policy. 

Where,  by  agreement  between  the  insured  and  the  agent,  the 
agent  is  to  fix  such  amount  of  indemnity  as  he  sees  proper,  and 
he  does  fix  it,  as  shown  by  a  menvorandum  made  by  him,  the 
oral  agreement  is  binding  on  the  oompany. 

d.    Insurance— Payment  OF  Premium. 

An  agent  of  an  insuranoe  company  authorized  to  negotiate  risks 
may  give  credit  in  such  executory  agreement  for  the  premium. 

7.  Insurance— Payment  of  Premium. 

Unless  in  such  agreement  pre-payment  is  made  a  condition 
precedent,  the  premium  need  not  be  paid  until  the  policy  agreed 
upon  is  ready  to  be  delivered. 

8.  Insurance— Mistake  as  to  Insured— Correction  in  Equity. 

The  agent,  by  mistake,  entered  in  his  memorandum  the  name 
of  the  wrong  person  as  the  assured.  This  will  be  corrected  in  a 
suit  in  equity  on  such  executory  oral  agreement,  and  the  person 
who  owns  the  property  insured  and  who  negotiated  the  insurance 
may  recover  in  his  own  name. 

Hutchinson,  Hutchinson  &  Camden  for  appellants : 

In  any  action  or  suit  founded  upon  contracty  every  averment 
setting  forth  the  date  and  terms  of  the  contract  is  an  allega- 
tion of  matter*  of  essential  description ^  and  must  be  proven 
with  a  degree  of  strictness  extending  to  literal  precision. — 
Greenl.  on  Ev.  vol.  1,  part  2,  chap.  2,  §§  56-58;  3  W. 
Va.  285  ;  Idem,  556 ;  8  W.  Va.  568. 

To  constitute  a  valid  contract  to  insure  against  loss  by   fircy 
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the  minds  of  the  parties  must  meet  as  to  the  premises  to  be 
insured^  and  the  risky  as  to  the  amount  of  the  policy^  the 
date  it  should  begin,  and  the  time  for  which  it  should  run; 
and  as  to  the  premium  to  be  paid. — 28  New  York  153 ; 
94  U.  S.  629;  May  on  Insurauce,  vol.  1,  §  50. 

The  application  for  insurance  mxisi  be  accepted  as  made,  and 
any  departure  from  it,  unless  subsequently  approved  by  the 
applicant,  is  fatal. — 23  Wall.  85. 

Where  an  agent  acts  for  several  insurance  companies,  and  no 
particular  company  is  named  in  the  negotiations  for  insur- 
ance, or  fixed  by  prior  dealings]  the  contract  is  not  com- 
plete.—6b  Wis.  436  ;  20  Fla.  815  ;  50  N.  Y.  402. 

Where  the  issue  is  whether  the  acts  of  an  agent  amount  to  a 
preliminary  contract  to  insurp,  declarations  of  the  agent, 
not  made  lohile  negotiating  the  insurance  in  question,  to 
the  effect  that  lohat  he  has  done  xoas  sufficient,  in  his  opin- 
ion, to  birid  the  company,  are  not  competent  evidence  of  the 
fact  as  against  his  principals. — 28  N.  Y.  159,  160. 

In  order  to  have  specific  performance  of  a  contract,  the  con- 
tract  must  be  established,  by  competent  proofs,  to  be  clear, 
definite  and  unequivocal  in  all  its  terms.  If  the  terms  of 
the  contract  are  not  made  out  by  satisfactory  proofs,  or  if  a 
new  term  would  have  to  be  introduced,  specific  perfomianct 
will  not  be  decreed.— 2.^  Gratt.  595;  68  N.  Y.  192. 

W.  G.  Peterkin  for  appellee : 

1.  Contract  to  insure  may  be  by  parol. — 94  U.  S.  594; 
Wood  on  Fire  Ins.,  §  4  ;  May  on  Ins.,  §  22 ;  20  Wall. 
560;  19  How.  313. 

2.  Agreement  to  insure  distinguished  from  policy  of  in- 
surance.— May,  §  45.' 

3.  Contract  was  complete  on  Sept.  13,  1891,  xohen  all  the 
terms  were  settled,  and  nothing  remained  to  be  done,  but 
to  write  the  policy  and  pay  the  premium. — May,  §  43a. 

4.  It  is  not  necessary  for  applicant  for  insurance  to  name 
company.— Ma,j  §  58,   §  59  (end) ;  123  Mass.  324. 

5.  Prepayment  of  premium  not  necessary  to  constitute 
valid  insurance  contract. —  Wood  §  30;  21  Am.  St. 
Rep.  883,  note ;  20  Wall.  560;  31  Gratt.  362. 
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6.  Mistake  as  to  name  of  insured  is  immaterial,  and  can 
not  impair  right  to  recovery, — May,  §  566a ;  Wood  §  294; 
28  W.  Va.  583;  38  W.  Va.  526;  37  W.  Va.  283;  8 
A.  M.  Rep.  150  ;  136  U.  S.  287 ;  98  U.  S.  85. 

7.  Court  of  equity  has  jurisdiction  to  decree  payment. — 
Wood,  §  12 ;  May  §  565 ;  31  Gratt.  365  ;  9  How.  390  ; 
19  How.  813 ;  &0  Wall.  560. 

8.  Decree  of  court  below  is  presumed  to  be  according  to  the 
laxo  and  the  truth  of  the  case  until  the  contrary  is  made 
manifest. — Beach  Mod.  Eq.  Prac.  §  972;  2  Black,  581; 
16  W.  Va.  685,  713. 

9.  If  upon  examination  of  whole  record  decree  appears  to 
be  substantialy  correct^  it  should  be  affirmed. — Bart's 
Chan.  Prac.  2,  §  374,  p.  1139  ;  Minor's  Inst.  Vol.  4,  pt. 
1.  p.  870  [3d  edition  p.  1077-8]  and  cases  cited. 

10.  Decree  for  specific  performance  reviewed  only  if  it  aj)- 
pears  to  have  been  rendered  in  disregard  of  some  loell  es- 
tablished principle  of  lata  or  equity. — 2  Beach,  §  979, 
quoting  14  Ves.  585 ;  55  Fed.  Rep.  190,  203. 

11.  All  facts  not  expressly  found  are  presumed  to  have  been 
found  in  support  of  judgment. — 29  Pac.  Rep.,  403;    3 

Am.  St.  Rep.  7S8. 

Van  Winkle  &  Ambler  for  appellee : 

1.  Rem.edy  in  this  case  is  in  equity. ^Aq,y  on  Ins.  §  565 ; 
31  Gratt.  362;  94  U.  S.  651. 

2.  Where  agent  of  several  companies  designates  any^  he  binds 
the  one  or  more  designated. — May  on  Ins.  sec.  43  A. 
58-9 ;  Wood  on  Ins.  sec.  26-9  ;  123  Mass.  324. 

8.  Premium  may  be  on  credit,  as  in  94  D.  S.  627 ;  20  Wall. 
560;  136  U.  8.  292 ;  10  W.  Va.  589. 

4.  No  mistake  in  name  by  agent  can  avoid  company^s  liabili- 
ty.—2S  W.  Va.  583 ;  98  U.  S.  at  p.  91-2 ;  31  W.  Va. 
851 ;  33  W.  Va.  526 ;  25  Amer.  State  Rep.  908 ;  37 
W.  Va.  272. 

6.     Every  essential  element  agreed  on. — Wood   on   Ins.   294 

and  cases  above. 
6.     Tender  dispensed  icith.—\8  W.  Va,  320. 
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.  7.  Any  view  of  period,  covered  date  of  fire.  Plaintiff  may 
accept  one  year,  though  entitled  to  three. — 30  W.  Va.  335: 
19  W.  Va.  240. 

Brannon,  Judge  : 

This  was  a  suit  in  ecjuity  in  the  Circuit  Court  of  Wood 
county  by  Walter  L.  Croft  against  the  Hanorer  Fire  Insur- 
ance Company  and  the  Citizens'  Fire  Insuance. Company  for 
the  specific  performance  of  an  agreement  to  issue  a  policy 
of  insurance  upon  a  dwelling  house^  which  was  consumed 
by  fire.  The  court  decreed  that  the  insurance  companies 
pay  the  insurance  stipulated  for,  and  the  companies  appeal. 

No  policy  was  actually  issued,  but  the  suit  is  based  on  an 
oral  contract  to  insur<»  and  to  issue  a  policy  accordingly.  As 
the  "Statutes  of  FraudS  and  Perjuries,"  so  called  (Code.  v. 
98)  does  not  apply  to  insurance,  an  agreement  to  insuiv  need 
not  be  in  writing.  Wood,  Ins.  §  4;  May,  Ins.  §  14;  Insurance 
Co.  V.  Colty  20  Wall.  SCO.  I  do  not  think  clause  7  of  chapter 
98  of  the  Code  applies  to  the  case^  even  if  the  policy  agi-eed 
upon  was  for  three  years.  Kimmons  v.  Oldham,  27  W. 
Va.  258. 

W^hen  a  contract  for  insurance  has  been  made,  but  no 
policy  to  evidence  it  has  been  issued,  the  remedy  of  the  in- 
sured, after  loss,  may  be  by  bill  in  equity,  on  the  principle  of 
specific  performance;  and  the  court  does  not  simply  decree 
the  specific  performance  of  the  agreement  by  the  actual  exe- 
cution of  a  policy  of  insurance,  and  then  compel  the  in- 
sured to  bring  an  action  on  that  policy,  but,  to  avoid  mul- 
tiplicity of  actions  and  delay,  having  the  parties  before  it 
properly  for  specific  performance,  will  at  once  decree  the 
I)ayment  of  the  amount  which  would  be  recoverable  under 
the  policy  if  issued,  agreeably  to  that  principle  of  equity 
practice  that  as  all  the  necessary  parties  are  before  the  court 
for  one  purpose,  it  will  give  full  and  complete  relief,  and  not 
send  them  to  another  court.  Wooddy  v.  Insurance  Co.,  31 
Gratt.  3G2;  Ma^  Ins.  §  505;  Wood,  Ins.  §§  11,  12;  Insurance 
Co.  V.  Colt,  20  Wall.  500.  Or  he  may  sue  at  law,  by  same  au- 
thorities. 

But  the  defendant  companies  say  there  was  no  contract 
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to  sustain  a  suit,  because  the  contract  was  vague,  uncertain 
and  incomplete.  Herein  lies  the  turning  point  of  the  case. 
As  to  proof,  there  is  nothing  peculiar  in  contracts  of  insur- 
ance. As  in  other  cases,  the  contract  must  be  definite  and 
certain,  and  the  parties  must  have  agreed  upon  all  essential 
terms.  The  contrat-t  mubt  be  such  as  to  bind  both  parties — 
the  one  to  insure,  the  other  to  pay  the  premium.  All  ele- 
ments must  be  agreed  upon,  and  if  anything  is  left  open  or 
undetermined,  so  that  the  minds  of  the  parties  have  not 
niet,  no  contract  exists,  and  there  is  no  liability  for  a  loss; 
as,  where  the  rate  of  premium  is  left  undetermined,  or  the 
time  when  the  policy  shall  attach,  or  the  apportionment  of 
the  risk  has  not  been  agreed  upon,  or  the  insured  retains 
control  over  the  premium  note  or  any  papers  the  delivery  of 
which  is  a  condition  precedent,  or  if  anything  remains  to 
be  done  by  the  insured  as  a  condition  precedent,  as  the  pay- 
ment of  premium,  or  if  the  duration  of  the  risk  is  not  agreed 
upon,  or  any  condition  precedent  has  not  been  complied 
with.  The  aggregatio  mentium  (union  of  minds)  must  be  fully 
established,  and  nothing  must  remain  to  be  done  but  deliver 
the  policy.  The  detnils  of  the  contract  must  be  fixed,  and, 
if  the  agreement  or  understanding  of  the  parties  in  refer- 
ence thereto  is  not  mutual — that  is,  if  one  party  understands 
the  matter  one  way,  the  other  another — the  minds  of  the 
parlies  have  not  met,  and  there  is  no  contract  in  law  or 
equity.  Of  course,  the  burden  of  proof  to  show  such  a  con- 
tract as  is  enforceable  is  on  the  plaintiff.    Wood,  Ins.  §  6. 

The  chief  point  of  question  in  the  contract,  as  it  seems 
to  me,  is  as  to  the  length  of  time  the  policy  was  to  run.  It 
has  been  stated  above  that  this  is  an  essential  element  in 
a  valid  contract.  The  parties  must  agree  upon  a  time  for 
the  duration  of  the  policy.  The  plaintiff  says  that  he  ap- 
plied for  a  policy  on  his  dwelling  house  for  one  year,  and 
understood  that  the  agreement  with  the  agents  was  for 
one  year.  One  of  the  agents  says  he  understood  it  to  be 
three  years.  The  agent  says  he  made  no  memorandum  in 
writing  on  this  occasion.  According  to  the  evidence  on 
both  Bides,  in  that  interim  an  agreement  was  made  for  the 
insurance  of  the  dwelling  house  in  such  sum  as  the  agents 
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should  ^x,  at  a  certain  rate^  and  the  policy  was  to  be  made 
out  and  sent  by  mail  to  the  insured,  and  he  was  then  to  pay 
the  preinium,  or  it  was  to  be  charged  to  his  father,  who 
had  other  insurance  with  these  agents,  as  the  agents  pre- 
ferred. The  agents  agreed  and  promised  to  send  the  policy. 
They  had  policies  in  blank,  signed  by  the  officers,  and  they 
had  authority  to  fill  out  and  deliver  them  without  applica- 
tion to  the  chief  officers  of  the  companies. 

About  one  month  after  this,  a  brother  of  the  plaintiff,  by 
authority  of  his  brother,  met  the  one  of  the  agents  who  had 
negotiat€*d  for  the  policy,  and  asked  the  agent  for  it,  and 
was  told  that  it  had  not  been  made  out,  as  he  had  not  satis- 
fied himself  as  to  the  amount  for  which  the  policy  should  be 
written.  The  plaintilTs  brother  told  the  agent  he  wished 
it  fixed  up,  and  the  agent  himself  says  that  he  told  the 
brother  that  he  would  fix  it  then  as  far  as  he  could,  as  he 
was  on  his  way  to  the  train  to  go  on  a  trip,  but  would  at- 
tend to  it;  and  he  then  wrote  in  a  private  memorandum 
book  this  memorandum:  "W.  M.  Croft,  f 600.00  on  one- 
story  fr.  shingle  roof  dwell.,  near  Davisville,  1% — 3  yrs.  N. 
Y.  I'nderwriters."  The  brother  told  him  to  send  the  policy, 
and  he  would  send  the  money  to  pay  the  premium,  to  which 
the  agent  assented.  The  evidence  shows  the  agent  agreed 
to  credit;  did  not  demand  prepayment.  It  is  not  claimed 
otherwise. 

About  a  month  after  this  interview  between  this  agent 
and  the  plaintiff's  brother,  the  house  was  destroyed  by  fire, 
and  this  brother,  the  next  day,  called  on  the  agents,  and 
asked  for  the  policy.  The  agent  said  he  had  written  it. 
but  had  mislaid  it,  and  searched  and  could  not  find  it,  and 
said  he  would  look  for  it,  and  to  call  later,  and  then  the 
brother  informed  him  of  the  fire.  In  the  afternoon  the 
brotlior  called  again  for  the  policy,  but  the  agent  had  not 
found  it.  Later  this  agent  concluded  he  had  never  writ- 
ten it  up.  After  this  the  plaintiff  tendered  the  agent  the 
premium  money,  but  he  declined  it,  saying  that  he  had  in- 
formed the  company  of  the  fire,  and  the  adjuster  would 
soon  come,  and.  **under  the  circumstances,"  he  would  not 
take  the  monev. 
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We  can  say  from  the  evidence  on  both  sides  that  an  agree- 
ment to  insure  was  inade^  and  nothing  remained  to  be  done 
but  to  issue  the  poii4%  and  that  the  agent  promised  to  do 
this.  All  the  elements' were  settled,  except  as  to  time  to  be 
covered  by  the  policy,  let  us  say.  The  property  was  named. 
The  plaintiff  gave  its  value.  The  amount  of  the  indemnity 
was  left  by  the  plaintiff  absolutely  to  the  decinion  of  the 
agent.  He  would  have  right  to  fix  that  anyhow.  It  was 
with  him  to  say  just  how  much  he  would  insure  it  for.  He 
did  fix  it,  as  the  memorandum  shows.  The  rate  of  prem- 
ium was  fixed.  The  discretion  to  select  tb<i  company  was 
left  to  the  agent.  The  agent,  as  a  witness,  says  it  was  only 
through  his  neglect  or  forgetfulness  that  the  policy  was 
not  issued.  He  says  the  policy  should  have  been  issued. 
But  the  insured  asked  and  understood  that  the  insurance 
was  to  be  one  year,  while  the  agent  understood  it  to  be  three 
years.  What  effect  can  this  have?  The  defense  would  use 
it  to  show  there  was  no  finished  agreement,  under  that 
principle  of  law,  stated  above,  that  all  elements  must  be 
agreed,  and  time  is  an  essential  element,  and  that  when  one 
party  understands  an  essential  element  of  the  contract  in 
one  w^ay,  and  the  other  in  another  way,  the  minds  of  the 
parties  have  not  met  on  that  essential  element.  But  what 
practical  harm  can  this  circumstance  do  to  the  companies? 
The  fire  occurred  within  one  year.  The  plaintiff  says  to  the 
companies:  "You  are  liable  to  me.  You  agreed  to  insure 
me  for  one  year,  and  the  fire  occurred  within  one  year."  The 
companies  plead  in  reply.  "We  are  not  liable  because  we 
agreed  to  insure  you  for  three  years."  The  plea  is  not  good. 
It  confesses  the  fact  of  insurance.  It  does  not  deny  that 
the  fire  was  in  one  yenVy  and  the  fact  that  the  term  was 
three  years  is  not  material,  the  three  years  covering  one 
year.  The  rate  agreed  was  the  usual  one  for  three  years. 
Croft'S  evidence,  however,  is  that  the  term  was  one  year. 
It  is  a  case  of  conilioting  evidence  as  to  this.  If  he  is 
believed  their  minds  met  on  one  year.  We  should  not 
where  two  witnesses  thus  disagree,  reverse  the  decree,  there 
being  no  other  evidence  as  to  that. 

It  is  contended  for  the  defense  that  no  company  was  named 
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as  the  insuring  company  at  the  time  the  agreement  wa» 
made,  and  that  never  until  a  month  later,  when  in  the 
memorandum  above  mentioned,  the  agent  wrote  the  Kew 
York  Underwriters  as  the  insurers,  was  there  any  particu- 
lar insurer  mentioned.  Here  the  evidence  of  the  plaintiff 
and  the  agent  conflicts,  the  former  saying  that  the  New 
York  Underwriters  were  named  as  the  insuring  parties. 
The  defendant  companies  did  business  under  that  name. 
Let  us  say  that  no  insuring  party  w^as  named  at  the  time  of 
the  agreement.  The  firm  of  K.  S.  Boreman  &  Son  were  in- 
surance agents,  doing  business  for  the  defendant  companies, 
and  also  other  coniijanies,  and  both  plaintiff  and  the  one 
of  said  firm  acting  in  this  matter  (to  whom  I  have  often  I'e- 
ferred  above  and  may  below,  as  agent)  say  that  it  was  left 
to  the  agent  to  assign  the  risk;  that  is,  give  the  insurance 
to  what  company  they  pleased.  Croft,  having  confidence  in 
the  experience  of  the  agents  with  the  various  companies, 
committed  this  discretion  to  them.  '  This  is  often  done.  It 
is  lawful  and  binding  on  the  company  selected  by  the  agent, 
when  they  have  policies  signed  in  bank,  to  issue  to  whom 
they  choose.  It  does  not  render  the  agreement  incomplete 
as  for  want  of  contracting  party.  Wood,  Ins.  §  25,  and  note; 
May,  Ins.  §  59,  end.  The  agents  clearly  had  power  to  make 
a  contract  binding  these  companies  by  name  as  insurers  at 
the  time  of  the  contract.  Then,  when  the  party  insuring 
leaves  it  with  the  agents  to  select  any  of  the  companies  rep- 
resented by  them,  why  is  it  not  binding?  If  the  party  in- 
sured does  not  object,  how  can  the  company  object?  These 
two  companies  had  an  agreement  that  in  all  policies  taken 
in  the  name  of  the  New  York  Underwriters  they  should 
share  premiums  and  liabilities  in  certain  proportion.  Until 
the  agent  does  select  the  company,  there  is  no  contract;  but 
w^heu  he  does,  then  there  is.  Let  the  date  of  the  memoran- 
dum  naming  the  underwriters  as  the  insurers  be  at  the  date 
of  the  agreement  or  afterwards,  it  was  before  the  fire.  It 
became,  as  to  this  point,  a  contract  before  the  loss.  The 
agent  wrote  to  the  companies  after  the  fire  that  he 
had  assigned  the  risk  to  them.  Sheldon  v.  Insurance  Co., 
65  Wis.  436  (27  N.  W.  Rep.  315)  cited,  is  not  in  point.    An 
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4ip:ent  aj^reed  to  insure  in  some  company  represented  by 
bim,  but  not  designated,  on  certain  terms.  The  defendant 
4iecided  to  insure  on  diff*^rent  terms,  but,  before  acceptance, 
the  company  declined  to  do  so.  Held,  there  was  no  con- 
tract. The  judge,  admitting  that  when  it  is  left  to  an 
agent  to  select  the  company,  it  is  binding  when  he  desig- 
nates the  company  said  it  is  not  a  contract  until  he  desig- 
nates. The  memorandum  of  designation  there  showed  a 
rejection  by  the  company,  and  the  court  held  it  a  departure 
from  the  order  of  the  company  in  designating  a  less  prem- 
ium than  it  had  proposed  to  accept.  The  case  of  Association 
V.  Boniely  20  Fla.  815,  is  not  in  point.  A  sub-agent  agreed 
to  insure  in  a  company  not  designated,  and  there  is  no  show- 
ing that  he  was  to  select  it,  and  he  never  did  designate  one, 
jand  he  had  no  authority. 

There  is  an  indirect  allusion  in  brief  of  counsel  to  the  non- 
payment of  the  premium,  but  the  point  is  not  distinctly 
made.  It  would  be  untenable.  The  proof  is  full  that  the 
agreement  was  that  when  the  policy  should  be  sent.  Croft 
would  bring  or  send  the  money,  or  it  could  be  charged  to 
his  father,  and  the  agents  assented.  Now,  insurance  can 
be  sold  on  credit  as  well  as  anything  else.  The  agent  can 
give  credit.  Eagcm  v.  Insurance  Co.,  10  W.  Va.  583,  588; 
Wood,  Ins.  §  28 ;  May,  Ins.  §  360  D ;  Insurance  Co  v.  Colt,  20 
%Yall.  560;  Long  v.  Insurance  Co,  (Pa.  Sup.)  21  Am.  St.  Rep. 
883,  note,  20  Atl.  1014.  Prepayment  is  not  necessary  to 
the  conclusion  of  an  oral  contract.  Wood,  Ins.  §§  22  A,  43 
B.  But,  in  addition,  if  credit  had  not  been  given,  there  was 
no  obligation  to  pay  until  the  policy  was  ready  to  be  deliver- 
ed, and  the  companies  were  to  do  that,  and  did  not,  though 
iisked  to  do  so.    Wood,  Ins.  §§  29, 30 ;  May,  Ins.  §§  22  A,  43  C. 

The  agent  made  out  the  meuiorandum  in  the  name  of  W. 
M.  Croft,  not  in  that  of  plaintiff,  Walter  L.  Croft,  by  mis- 
take. The  plaintiff  owned  the  house  and  applied  for  the 
Insurance,  and  made  the  agreement.  From  the  fact  that 
his  father,  W.  M.  Crol't,  had  insurance  from  these  agents, 
and  the  latter  thought  that  the  father  owned  the  house,  the 
mistake  was  made  by  the  agent.  The  plaintiff  says  he  told 
him  the  house  was  his.    No  pretense  or  claim  of  falsehood 
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or  concealment  is  made  against  the  plaintiff.  The  agent 
swears  that  it  would  have  made  no  difference,  as  he  wonld 
have  as  readily  insured  in  the  son's  name.  This  mistake 
is  mentioned  in  the  brief,  but  merely  mentioned.  It  can 
have  no  effect.  Even  a  policy  in  a  wrong  name  may  be  re- 
formed and  rectified  after  loss.  This  is  a  suit  on  an  oral, 
executory  agreement,  and  we  are  in  a  court  of  equity.  May, 
Ins.  §  560  A;  Thompson  v.  Insurance  Co.,  136  U.  S.  295  (10  Sup. 
Ct.  1019);  May,  Ins.  §§  479,  482.  This  Court  decided  in 
Thitz  V.  Tnaurance  Co..  33  W.  Va.  526  (11  S.  E.  Rep.  50)  that 
where,  by  mistake,  the  agent  wrote  the  name  of  the  husband 
as  the  assured  instead  of  the  wife,  it  would  not  defeat  re- 
covery by  the  true  owner.  8ee,  also,  opinion  in  Trarw  v. 
Insurance  Co.,  28  W.  Va  583.  But  this  memorandum  i* 
not  tlie  contract.  There  is  evidence  to  sustain  the  court  in 
iiolding  the  agreement  was  with  the  plaintiff.  The  suit  i& 
on  the  oral  contract.  The  memorandum  is  only  important 
as  showing  a  designation  of  the  insuring  companies;  it  i& 
not  the  contract.  iMaintiff  in  person  applied  for  the  policy 
and  told  the  agent  the  house  was  his.  The  agent  accepted 
the  risk  of  the  plaintiff  in  person,  and  why  should  we  or  the 
agent  say  the  contract  was  with  the  father?  The  agent, 
as  a  witness,  does  not  claim  he  was  misled;  attributes  no 
bad  faith  whatever  to  the  plaintiff.  He  inferred,  because 
the  plaintiff  was  a  young  man  of  thirty,  and  the  father  had 
a  mill  property  close  by,  and  was  a  man  whose  name  was 
on  the  insurance  book  as  to  other  insurance,  that  the  father 
owned  the  house.  It  was  merelv  his  inference.  The  real 
contract  was  in  fact  and  in  law  with  the  plaintiff.  Prima 
facie,  if  the  plaintiff  did  not  mislead,  it  would  be  his  con- 
tract. The  agent  «avs  it  was  merelv  his  inference.  I  re- 
peat,  the  memorandum  is  not  the  contract.  If  it  were,  the 
mistake  could  be  corrected. 

Variance.  This  is  relied  on  in  a  brief  of  counsel.  As  re- 
gards the  matter  last  spoken  of — ^the  name — ^there  can  be 
no  variance  between  allegation  and  proof.  The  bill  alleges 
the  oral  contract  as  made  with  the  plaintiff,  and,  as  I  have 
fehown,  the  proof  is  of  a  contract  made  with  the  plaintiff. 
The  memorandum  is  not  the  contract  sued  on;  and  if  it  were. 
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the  bill  states  the  mistake  in  it^  and  gives  reasons  of  mis- 
take,  why  it,  if  the  gravamen  of  the  suit,  should  be  treated 
as  one  made  with  plaintilT.  Either  party  may  liave  even  a 
written  contract  specifically  enforced  with  such  corrections 
as  parol  evidence  may  show  to  be  necessary  to  correct  a  mis- 
take.    Creigh  v.  Boggs,  15)  W.  Va.  240. 

Variance  as  to  Date  of  Contract.  There  is  no  variance 
between  bill  and  proof  in  this  respect.  The  bill  says  that 
**about  the  middle  of  July,  1891,  the  plaintiff  applied  to  the 
agent  for  the  insurance,"  etc,  **and  that  at  that  time,  to  wit, 
July,  1891,"  a  certain  agreement  was  made.  The  proof 
shows,  I  think,  that  this  was  on  the  11th  of  August.  Is  it 
possible  that  we  mu^t,  in  a  suit  of  equity,  overtiirow  the  de- 
cree for  this?  There  is  no  variance.  The  substance  and 
real  point  of  the  allegation  is  that  a  contract  of  insurance 
was  made.  The  date  is  not  material.  Even  if  the  bill  said 
it  was  on  a  fixed  day  in  July,  it  would  not  be  fatal,  the  agree- 
ment not  being  a  writing.  Even  in  formal  law  actions,  alle- 
gations of  "time,  place,  quantity  and  value,  when  not  de- 
scriptive of  the  identity  of  the  subject  of  action,  will  be 
found  immaterial,  and  need  not  be  proved  strictly  as  alleg- 
ed.  Thus,  in  trespass,  the  material  fact  is  the  assault,  the 
time  and  place  not  being  material."  1  Greenl.  Ev.  §  61.  A 
distinction  exists  between  allegations  of  matters  of  "sub- 
stance," and  matters  of  "essential  description."  The  for- 
mer may  be  substantially  proven;  the  latter  must  be  proven 
with  a  degree  of  strictness  extending  in  some  cases  ev€*n  to 
literal  precision.  Id.  §  5G.  But  here  the  bill  does  not  tie 
itself  to  a  fixed  date,  but  is  "about  the  middle  of  July." 
Now,  if  it  were  a  note  or  instrument  described  by  date,  it 
would  then  be,  in  the  words  of  Greenleaf,  "matter  of  essen- 
tial description,"  the  earmark  of  identity,  and  strict  proof 
would  be  required,  and  such  cases  as  Scott  v.  Baker,  8  W. 
A'a.  285,  would  apply.  This  date  is  not  matter  of  substance, 
but  the  substance  is  the  contract  and  its  essential  elements. 
If  there  were  a  variance  in  them,  it  would  be  different. 
Therefore,  cases  lik»»  Railroad  Co.  v.  S keels,  3  W.  Va,  55G,  and 
James  v.  Adam^,  8  W.  Va.  576,  do  not  apply. 

Substantial  and  even-handed  justice  has  been  done  in  the 
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case  by  the  decree,  and.  when  that  is  so,  there  ought  not 
to  be  a  reversal,  though  on  some  point  it  may  be  open  to 
question.     4  Minor  Inst.  870;  Barton  Ch.  Prac.  1139. 

The  agents  agreed  with  the  plaintiff,  for  a  given  considera- 
tion, to  insure  a  particular  house  owned  by  plaintiff,  in  a 
sum  which  the  agent  was  to  and  did  fix  and  for  a  period  of 
time  covering  the  date  of  the  loss  by  fire.  Nothing  re- 
mained to  be  done  but  issue  the  policy,  which  the  agent 
promised  to  do.  These  things  he  hhnself  proved.  Both 
parties  understood  tliat  the  plaintiff  was  insured.  Every 
element  was  final  to  base  that  policy  on.  The  agents  were 
Jtuthorized  to  issue  it.  Hi«  own  memorandum  told  him 
every  single  element  from  which  to  issue  it,  except  the  name 
of  the  insured;  and,  had  he  issued  it  in  the  wrong  name, 
the  mistake  could  be  correctc^d,  and  a  suit  maintained  upon 
it.  The  only  thing  wanting  is  the  policy  to  perfect  the  in- 
Burance.  Whose  fault  that  it  was  not  issued?  Where  is 
the  plaintiff  in  fault  or  default?  To  decide  the  case  against 
the  plaintiff,  his  house  is  lost,  without  the  indemnity  he 
fairly  contracted  for;  to  decide  against  the  defendants  is 
only  to  make  them  do  what  they  fairly  contracted  to  do. 
The  defense  set  up  at  first  blush  inspires  some  questions; 
but,  on  consideration,  it  becomes  a  figment,  which  withers 
away. 

Courts  must  not  let  insurance  companies  evade  their  poli- 
cies through  mere  technicalities.  They  must  be  treated 
fairly,  and  only  held  up  to  their  fair  engagements.  They 
are  very  valuable  institutions,  deserving  patronage  and 
encouragement;  but  when  their  contracts  of  indemnity 
prove  worthless,  for  unsubstantial  reasons,  to  those  who 
are  in  distress  and  poverty  from  the  waste  of  fire,  against 
which  their  prudence  sought  to  provide,  it  derogates  from 
the  efficacy  of  the  policies  and  the  confidence  of  the  public 
in  fire  insurance. 

For  these  reasons,  we  are  clearly  of  opinion  to  affirm  the 
decree. 
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Dewing  et  al,  r.  TIvtton  et  at  ^^  ^^^ 

4U    621 
•48    678 

Submitted  January  25, 1895— Decided  April  13, 1895.  jtt^sss 

40  621 

1.    Agent— Lien  for  Expenses— Transfer  op  Possession.  ^^^ 

An  agent  with  unrestricted  piftn>LgftTnftnh  nf  a  mercantile,  farm-  ^  gj 
ing  ajid  general  trading  'bu8inegB,.j«trried  on  In  his  name,  with 
the  right  to  buy,  sell^and  exchange,  has  a  lienl  on  all  the  property 
accumulated  in  8V^f*H  hm^inpHR,  and  In  his  possession,  for  all  ad- 
vancements made,  expenses  and  liabilities  incurred,  proper,  nec- 
essary, or  incident  to  such  business,  which  is  superior  in  right 
to  any  lien  which  may  be  created  on  such  property  iby  the  reputed 
owner  thereof;  andwhile^hfi  ilTlftY  nnt.,  •wlth^iH  th^  r^yxaanf  nf 
those  interested,  transfer  or  assign  such  Hen  to  q^i><;>f^ftr, ,  y^^  he 
Eas  tne  right  tolsell  a  sufflcientamount  of  such  ^Tv^pftrtv  t/i  ao^tiQ* 


fy  suoh  liabilities,  or  may  transfer  the  possession  yyerenf  t^o  a 
trustee,  t0|  be  held  by  him  until  Riich  llftbllitiffl  aj^  fullv  dlachaiy- 

-2.    A  GENT— Possession— Trustee. 

The  possession  of  the  trustee  under  such  circumstances  is  the 
possession  of  the  agent,  and  the  lien  is  not  released  or  waived. 

3.  Agent-— Trustee. 

Such  trustee,  with  the  consent  of  the  interested  parties,  may 
sell  the  property  and  extinguish  the  lien. 

4.  Chancery  Commissioner's  Report— Exceptions. 

When  a  commissioner  to  whom  a  cause  !«  referred  to  settle 
large  and  intricate  matters  of  account,  containing  many  contested 
fteons,  returns  a  report  showing  only  an  aggregation  of  items  in 
accordance  wiith  his  conclusions,  and  the  report  is  excepted  to  for 
this  reason,  and  the  Circuit  Court  overrules  such  exceptions  and 
confirms  the  report;  on  appeal  this  Court  will  reverse  the  decree 
of  confirmajtion,  and  remand  the  cause,  that  a  proper  itemized 
statement  ot  such  accounts  may  be  mada 

L.  D.  Strader  and  Brown,  Jackson  &  Knight  for  ap- 
pellants. 

John  Brannon,  John  W.  Mason  and  Butcher  &  Harding 
for  appellant  Hut  ton  cited  13  Pac.  Rep.  442;  Am.  Dig. 
(1887)  1043;  1  Am.  &  Kng.  Enc.  Law  353;  23  Atl.  Rep.  728; 
Am.  Dig.  (1892)  4231;  Add.  Con.  App.  p.  20,  note  10;  14  S. 
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E.  Rep.  849;  Add.  Con.  App.  p.  21,  note  11;  1  W.  Va.  109; 
15  W.  Va.  867;  Story  A g.  §  253;  1  Am.  &  Eng.  Enc.  Law  229; 
1  Add.  Con.  \)2  (bottom  page);  Am.  Dig.  (1887)  1045;  Add 
Con.  App,  23,  24,  note  13;  1  W.  Va.  100;  Am.  Dig.  (1890> 
3101;  1  Add.  Con.  87-80;  2  W.  Va.  458;  1  Bates  Part.  32:^329; 
1  ftto.  Eq,  Jur.  §§  307,  308,  315,  316,  323;  2  Add.  Con.  778-9; 
Sto.  Ag.  210-11;  138  V.  S.  380;  129  U.  S.  663;  79  Va.  158;  25 
Gratt.  40;  21  W.  Va.  617;  S.  E.  Rep.  93;  17  Am.  &  Eng.  Enc. 
Law  1054, 1055, 1056, 1061;  1  Am.  &  Eng.  Enc.  Law  372-381; 
3  W.  Va.  183;  16  S.  E.  Rep.  249;  1  Am.  &  Eng.  Enc.  Law  417, 
418,  429,  435-6-7-8-9;  1  Oratt.  396;  9  W.  Va.  206;  2  Add.  Con, 
381-2-6-7-8,  419;  Dart.  ^'end.  &  Pur.  208,  215-16-17-18,  245; 
3  Am.  &  Eng.  Enc.  Law  923;  Am.  Dig.  (1892)  1846,  5233;  24 
Atl.  Rep.  18;  33  W.  Va.  375,  386;  13  Atl.  Rep.  956;  Am.  Di- 
gest (1888)  p.  226,  par.  164. 

EwiNQ,  Melvin  &  Riley  and  Butcher  &  IIardin<;  for 
the  Arbogast  Creditors,  cited  Code,  c.  100,  s.  13;  Am.  Dig. 
(1892)  4257;  Id.  (1890)  2571;  13  S.  E.  Rep.  383;  1  Gratt.  396; 
8  W.  Va.  291;  9  W.  Va.  206;  10  W.  Va.  35;  30  W.  Va.  572, 
579 ;  14  W.  Va.  531,  548;  23  W.  Va.  760, 771 ;  32  W.  Va.  526. 

W.  T.  Ice  and  E.  D.  Talbott  for  appellees,  cited  6 
liiind.  764  and  769;  3  W.  Va.  561;  GreenL  Ev.  (11th 
Ed.)  §  22;  10  Gratt.  198;  37  W.  Va.  762;  27  W.  Va.  639;  28 
W.  Va.  715;  29  W.  Va.  116;  31  W.  Va.  516;  31  W.  Va.  137; 
36  W.  Va.  454;  38  W.  Va.  670;  33  W.  Va.  159;  26  W.  Va. 
710;  14  W.  Va.  1;  21  W.  Va.  698;  27  W.  Va.  642;  28  W.  Va. 
379;  31  W.  Va.  591;  32  W.  Va.  591;  32  W.  Va.  218;  28  W. 
Va.  715;  14  W.  Va.  531;  19  W.  Va.  459;  18  W.  Va.  185;  38 
Am.  State  Rep.  838;  23  W.  Va.  760;  12  W.  Va.  699;  23  W. 
Va.  724;  2  Hen.  &  Mun.  603;  6  Rand.  (Va.)  509;  10  Leigh  155. 

Dent,  Juixje: 

Appeal  of  Elihu  Hutton  and  others  from  a  final  decree 
rendered  by  the  Circuit  Court  of  Randolph  county  in  a  cer- 
tain chancery  cause  therein  pending  at  the  suit  of  W.  S. 
Dewing  &  Sons. 

The  circnmstanees  which  gave  rise  to  this  litigation  are 
as  follows,  to  wit:  The  plaintiffs,  citizens  of  Kalamazoo,. 
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Btate  of  Michigan,  in  the  year  1885,  sent  defendant  Winches- 
ter, an  experienced  timber  man,  into  the  state  of  West  Vir- 
ginia, with  authority  as  their  general  agent,  in  whom  they 
reposed  great  confidence,  to  buy  timber  lands  for  them. 
His  agency  was  to  be  kept  a  secret,  at  least  for  a  time,  and 
purchases  were  to  be  made  in  his  name;  they  to  furnish  the 
means,  and  pay  him  a  salary  of  twenty  five  dollars  per  week. 

Winchester  on  the  26th  dav  of  Mav,  1885,  entered  into  a 
written  contract  with  defendant  Hutton — a  man  of  wide  ex- 
perience and  influence,  and  already  in  the  business — ^to  make 
purchases  for  him  according  to  the  stipulations  and  condi- 
tions contained  in  such  contract.  This  was  certainly  within 
the  scope  of  Winchester's  agency,  and  inured  to  the  ben- 
efit of  the  plaintiffs,  who,  by  their  many  acts  of  acceptance, 
etc.,  fully  ratified  what  Winchester  had  done  in  this  regard. 
This  contract  embraced  lands  within  a  certain  boundary  on 
the  head  waters  of  Cheat  river,  in  the  counties  of  Randolph 
and  Pocahontas.  A  large  territory  was  thus  purchased, 
and  passed  into  the  possession  and  control  of  the  plaintiffs, 
who,  through  their  agent,  began  to  cut  and  market  the  tim- 
ber thereon. 

In  the  meantime  Winchester  and  Hutton  entered  into  a 
partnership  to  buy  lands  on  Oauley  river  and  its  tributaries; 
Hutton  to  do  the  buying,  and  Winchester  to  do  the  selling, 
at  a  minimum  price  of  two  dollars  per  acre;  expenses  to  be 
deducted,  and  the  profits  to  be  equally  divided  between 
them.  Afterwards  B.  L.  Butcher  was  taken  into  the  part- 
nership, to  assist  in  doing  the  work,  in  a  legal  capacity,  and 
to  have  a  share  in  the  profits.  Winchester  wrote  to  the 
plaintiffs,  telling  them  of  this  partnership  arrangement, 
and  proposing  to  them  that  they  should  take  the  lands  at 
two  dollars  per  acre — they  to  take  his  share  of  the  profits, 
and  pay  for  the  land,  including  expenses  and  the  profits 
that  would  be  coming  to  the  other  members  of  the  part- 
nership; that  this  arrangement  was  to  be  kept  a  matter  of 
secrecy  between  themselves.  The  plaintiffs  at  first  declined 
to  enter  into  the  arrangement,  but  finally  consented,  with 
the  understanding  that  Itutcher  was  to  be  bought  out,  which 
was  done  and  he  was  retired  from  the  partnership.    After- 
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■wards  Huttou  was  informed  that  the  lands  had  been  sold 
to  the  plaintiffs  at  iwo  dollars  per  acre,  and  plaintiffs  fur- 
nished the  money  to  pay  for  the  lands,  the  expenses  and  one 
half  the  profits  to  Button.  It  was  the  consideration  of  the 
fact  that  they  were  to  have  one  half  the  profits  that  in- 
duced plaintiffs  to  })ureliase  these  lands. 

In  the  meantime  Winchester  and  Hutton  had  entered 
larjjely  into  the  store  and  farming  business  at  Huttons- 
ville,  in  Randolph  county,  which  was  principally  managed 
by  Winchester,  through  his  agent,  John  C.  Arbogast,  in 
whose  name  such  business  was  run,  and  by  him  conducted 
as  manager.  The  fact  that  Winchester  and  Hutton  were 
tacitly  understood  to  be  behind  him  gave  him  standing  and 
credit,  and  a  large  amount  of  property  was  accumulated  in 
his  name.  Winchester  used  the  money  of  the  plaintiffs  in 
this  business,  pretending  to  them  that  it  was  going  into 
the  land  purchases,  but  with  the  understanding  with  Hut- 
ton that  if  his  earnings  and  interest  in  the  land  sales  were 
sufficient  to  cover  the  Arbogast  investments,  in  a  final 
wind-up,  Hutton  was  to  have  all  the  Arbogast  property. 
Being  speculative  and  visionary,  no  other  result  was  ever 
contemplated  by  thom,  especially  Winchester,  but  how  he 
was  to  derive  any  benetit  from  the  arrangement  is  not  made 
to  appear.  W.  S.  Dewing,  becoming  aware  of  the  extrava- 
gant notions  and  transactions  of  Winchester,  and  the  wild 
chase  he  was  leading  Hutton,  and  fearing  that  his  firm  was 
about  to  lose  some  money,  owing  to  the  fact  that  they  ad- 
vanced, as  he  believed,  a  much  larger  sum  than  they  had 
or  would  receive  a  return  for,  induced  Hutton,  without  the 
knowledge  or  consent  of  Winchester  or  Arbogast,  to  exe- 
cute a  deed  of  trust  on  all  his  property,  including  the  Arbo- 
gast i)roperty,  for  the  purpose  of  securing  the  "payment  of 
tlie  account  of  Dewing  &  Sons  against  said  Elihu  Hutton, 
which  approximately  aggregates  the  sum  of  twenty  five 
thousand  dollars,  which  sum  is  made  up  of  cash  advances 
to  said  Hutton  by  said  Dewing  &  Sons,  through  their  agent, 
A.  H.  Winchester,  in  the  purchase  of  real  estate  in  West 
Virginia,  subject,  however,  to  settlement  and  adjustment 
hereafter  by  the  paities  in  interest,  as  to  credits.'*    This 
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deed  was  executed  the  ICth,  and  recorded  the  17th  day  of 
November,  1888.  Jolrn  C.  Arbogast,  learning  of  said  trust 
deed,  strenuously  objected  thereto,  and  refused  to  be  bound 
thereby,  in  so  far  sis  the  property  under  his  control  was 
concerned — claiming  that  such  property  was  not  the  prop- 
erty of  Elihu  Hutton,  but  was  the  proi)erty  of  Winchester, 
whose  agent  he  was,  and  insisting  at  least  that  all  debts 
contracted  by  him  in  relation  to  the  business  were  entitled 
to  be  first  paid  out  of  the  proceeds  of  the  property.  He 
saw  W.  S.  Dewing,  who  agreed  that  his  claim  was  just,  and 
admitted  to  the  various  creditors  in  Wheeling  and  Balti- 
more that  their  debts  against  Arbogast  ought  to  be  paid, 
but  refused  to  enter  into  any  writing  to  this  effect. 

On  the  2Gth  dav  of  November.  1888,  Hutton  and  Arbogast, 
understanding  that  it  was  with  Dewing's  consent,  so  ex- 
pressed in  the  deed,  executed  another  deed  of  trust,  con- 
veying the  Arbogast  property,  in  trust,  to  secure  the  claim 
of  Dewing  &  Sons  against  Hutton,  and  the  Arbogast  credi- 
tors, on  an  equal  footing.  This  deed  was  objected  to,  and 
never  recorded.  Finally,  on  the  3d  day  of  December,  1888, 
a  third  deed  of  trust  was  executed  by  John  C.  Arbogast  and 
Arthur  H.  Winchester,  trustee,  conveying  to  Joseph  F. 
Harding,  trustee,  all  the  Arbogast  property,  to  secure  the 
Arbogast  creditors,  pro  rata,  and  was  admitted  to  record 
the  5th  day  of  December,  1888.  The  trustee  under  the  last 
deed  took  possession  of  all  said  property,  and  was  proceed- 
ing to  administer  the  same,  and  pay  the  debts  thereby  se- 
cured, when  the  plaintiffs  filed  their  bill,  obtained  an  in- 
junction, and  had  said  property  taken  charge  of  by  a  receiver 
of  the  court,  and  sought  to  have  their  trust  debt  declared  a 
first  lien  thereon.  Defendant  answered  said  bill,  claiming 
tiiat  he  owed  plaintiffs  nothing,  but  on  a  fair  settlement 
they  would  be  justly  indebted  to*him,  and  prayed  for  such 
a  settlement,  and  a  decree  for  any  amount  that  might  be 
dne  him  against  plaintiffs.  John  C.  Arbogast  and  his  cred- 
itors answered,  claiming  that  their  debts  should  be  first 
jmid  out  of  the  trust  funds,  in  accordance  with  the  last  deed. 
Other  answers  were  filed,  and  general  replications  thereto, 
and  special  replications  to  affirmative  matters.    Plaintiffs 
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also  filed  an  amended  bill^  seeking  further  relief  against  de- 
fendant Hutton  and  others.  The  cause  was  referred  to  a 
commissioner  to  ascertain  and  settle  the  various  contro- 
verted matters  between  the  parties.  The  commissioner  re- 
turned his  report,  to  which  the  defendants  excepted,  bot 
the  court  overruled  the  exceptions,  and  entered  a  decree 
in  favor  of  plaintiffs^  granting  the  relief  sought;  and  from 
this  decree  defendant  Hutton  and  the  Arbogast  creditore 
appeal. 

The  following  is  the  assignment  of  errors:  ^^ First.  The 
court  erred  in  allowing  the  said  injunction,  or,  if  not  error 
in  allowing  the  same,  it  was  error  not  to  dissolve  the  same 
upon  the  hearing  of  the  cause.  Second.  It  was  error  to  at- 
tempt^ under  the  pleadings  in  the  cause,  to  make  a  general 
statement  and  settlement  of  the  accounts  between  the  plain- 
tiffs and  the  petitioner,  as  the  proceeding  had  for  its  object, 
as  the  plaintiffs  allege,  the  execution  of  the  trust,  and  the 
correction  of  an  alle<^ed  misapplication  of  the  funds  of  the 
personal  estate  conveyed  in  trust.  Third,  It  was  error  to 
attempt  a  settlement  of  the  partnership  account  between 
the  plaintiffs  and  the  petitioner,  as  was  done  by  Commis- 
sioner Ward,  who  finds  that  there  was  a  partnership  be- 
tween petitioner  and  A.  H.  Winchester,  agent  for  the  plain- 
tiffs, as  to  the  ^Gauli?y  purchases.'  This  partnership  could 
be  settled  only  upon  proj^er  proceedings  had  for  the  pur- 
I>08e,  to  which  B.  L.  Butcher  would  be  a  necessary  party; 
and  for  that  purpose  a  proper  suit  is  now  pending  in  the 
saiid  Circuit  Court  wherein  the  petitioner  is  plaintiff,  and 
the  plaintiffs  herein,  B.  L.  Butcher  and  others,  are  defend- 
ants. Fourth.  It  was  error  to  decree  in  said  cause,  in  favor 
of  the  plaintiffs^  more  than  twenty  five  thousand  dollars, 
with  interest  from  November  16,  1888,  as  a  lien  under  the 
deed  of  trust  of  that  date,  because  the  said  trust  deed  only 
secured  that  sum  of  money  'subject  to  settlement  as  to  cred- 
its.' Fifth.  It  was  errui'  to  decree  the  proceeds  of  sale  of 
the  merchandise,  live  stock,  and  other  property  of  the  bus- 
iness at  Huttonsville  carried  on  in  the  name  of  J.  C.  Arbo- 
gast,  to  the  plaintiffs,  to  the  exclusion  of  the  creditors  of 
said  business,  because  the  social  assets  of  saM  business 
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should  be  applied  first  to  the  social  creditors  thereof. 
^ixth.  It  was  error  not  to  have  settled  said  business  at  Hut- 
tonsville  as  a  partnership,  independent  from  the  accounts 
and  transactions  between  the  plaintiffs  and  petitioner  on 
account  of  other  matters.  Seventh.  It  was  error  in  the 
oourt  below  to  overrule  the  several  exceptions  taken  by  pe- 
titioner, being  Nos.  1  to  9,  inclusive,  to  Commissioner  Ward's 
report  of  date  December  16^  1892,  and  to  confirm  said  re- 
port as  to  the  matters  excepted  to,  for  the  reasons  stated 
in  said  exceptions,  and  now  referred  to  and  asked  to  be  read 
herewith,  found  on  page  141,  etc.,  of  record.  Eighth.  It  was 
error  to  confirm  said  Commissioner  Ward's  report,  dated  as 
aforesaid,  because  the  account  raised  and  stated  by  him  be- 
tween the  plaintiffs  and  the  petitioner  embraced  items  of 
charges  against  the  petitioner  not  secured  by  his  said  trust 
deed,  which  was  intended  to  secure  any  indebtedness  which 
might  exist  from  him  to  the  plaintiffs,  made  up  of  cash  ad- 
vances in  the  purchases  of  real  estate  only.  Ninth.  It  was 
error  to  decree  any  sum  of  money  to  the  plaintiffs  against 
said  petitioner,  because  from  the  proofs  taken  by  said  com- 
missioner, filed  with  his  report  and  made  part  of  the  record, 
it  will  appear  that  petitioner  is  not  indebted  to  the  said 
plaintiffs  in  any  sum  of  money,  but,  on  the  contrary,  they 
are  largely  indebted  to  him.  Tenth.  It  was  error  to  con- 
firm Commissioner  Ward's  said  report  because  the  proofs 
taken  before  him  at  the  instance  of  said  plaintiffs  clearly 
show  that  the  petitioner  is  entitled  to  credits  on  account  of 
transfers  of  lands  made  to  them  under  the  said  contract 
with  their  agent,  A.  H.  Winchester,  of  May  26,  1885,  in  ex- 
cess of  that  allowed  by  commissioner  by  said  report,  ag- 
gregating a  sum  exceeding  sixteen  thousand  dollars,  a  part 
of  which  was  allowed  petitioner  in  plaintiffs'  account  filed 
herein.  Eleventh.  And  because  the  conclusions  and  deter- 
minations of  the  commissioner  in  making  up  his  said  re- 
port are  not  sustained  either  by  law  or  the  evidence  in  this 
cause,  as  appears  from  the  record  thereof  herewith  pre- 
sented." 

The  following  are  the  exceptions  to  the  commissioner's 
report :     "The  defendant  Elihu  Hutton  excepts  to  the  report 
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of  Commissioner  J.  B.  Ward  in  this  cause,  to  be  filed  for 
the  January  term  of  the  Circuit  Court  of  Randolph  county, 
1893,  and  now  in  the  office  of  said  commissioner  for  exami- 
nation, for  the  following  reasons:  Second.  Because  by  said 
report  said  commisfeioner  finds  that  a  partnership  existed 
between  the  exceptor,  Elihu  Hutton,  and  A.  H.  Winchester, 
the  agent  of  Dewing  &  Sons,  in  the  matter  of  the  Gauley 
land  transactions,  and,  therefore,  in  equity,  between  Hutton 
and  Dewing  &  Sons  (a  fact  which  is  clearly  proven  in  this 
cause  by  the  evidence  which  s^hould  be  filed  with  said  re- 
port) and  then,  upon  the  hypothesis  that  said  partnership 
has  been  dissolved,  proceeds  to  settle  said  partnership  upon 
the  theory  that  a  dissolution  of  a  partnership  is  a  settlement 
of  that  partnership,  and,  in  casting  the  accounts  between 
the  parties,  has  so  intermingled  said  partnership  items  with 
items  of  conceded  personal  matters  of  account  that  it  is  im- 
possible for  exceptor  or  his  counsel  to  distinguish  between 
them — a  proceeding  not  warranted  by  the  pleadings  and 
proof  in  this  cause.  All  of  which,  exceptor  insists,  is  il- 
legal, inequitable,  and  erroneous,  and  again  asks  that  all 
proof  taken  by  said  commissioner,  touching  the  matter  here- 
inbefore set  forth  be  filed  with  said  report.  Third.  Because 
by.  said  report  said  commissioner,  without  regard  to  the 
various  items  which  go  to  make  up  the  account  of  plaintiffs 
against  exceptor  filed  in  said  cause,  finds  that  exceptor  has 
received  from  plaintiffs,  upon  certain  commingled  accounts 
growing  out  of  partnership  and  personal  matters  between 
them,  an  aggregated  balance  of  one  hundred  and  thirty  two 
thousand  six  hundred  and  sixty  dollars  and  twenty  eight 
cents,  in  such  manner  as  to  render  it  impossible  for  exceptor 
to  know  which  items  of  said  account  are  carried  into  said  ag- 
gregate, and  which  are  not,  thus  rendering  it  impossible  for 
exceptor  to  compare  tJie  commissioner's  findings  with  the 
proof  in  the  cause;  to  all  of  which  exceptor  objects  and  pro- 
tests, and  asks  that  said  commissioner  be  required  to  file 
an  itemized  statement  of  account,  composing  said  aggre- 
gate so  found  by  him,  with  his  said  report  as  part  thereof. 
Fourth.  Because  by  said  report  said  commissioner,  contrary 
to  the  pleadings  and  proceedings  in  this  cause,  and  the  rules 
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of  law  and  equity  applicable  thereto,  has  carried  into  the 
aggregate  aforesaid  certain  items  of  account  between  plain- 
tiffs and  exceptor,  growing  out  of  the  said  Gauley  partner- 
ship reported  by  him,  when  the  proofs  filed  before  him 
clearly  show  that  said  partnership  is  wholly  unsettled;  and 
further  because  by  said  report  said  commissioner  carries 
said  items  of  partnership  accounts  into  the  aggregate  cred- 
its reported  to  exceptor,  and  into  the  balance  reported  due 
from  exceptor  to  plaintiffs,  when  the  proof  shows  that,  ex- 
clusive of  said  partnership  matters,  said  plaintiffs  are  large- 
ly indebted  to  exceptor;  and  further  because  of  the  at- 
tempted settlement  of  said  partnership  matters  by  said 
commissioner,  when  said  proofs  clearly  show  that  one  B. 
L.  Butcher,  Esq.,  was  a  member  of  said  partnership,  that 
said  partnership  is  unsettled,  and  that  said  Butcher  is  not 
before  the  court  as  a  party  to  this  suit;  and  further  because 
said  commissioner,  by  said  report,  assumes  that  the  sale  of 
said  Gauley  lands  by  A.  H.  Winchester,  while  acting  in  his 
dual  capacity  of  partner  of  said  exceptor  and  agent  of  Dew- 
ing &  Sons — a  fact  now  known  to  said  Hutton  at  that  time, 
as  shown  by  the  evidence  before  the  commissioner — to  said 
Dewing  &  Sons,  was  made  with  the  consent  of  said  ex- 
ceptor, or  is  in  any  manner  binding  on  him,  because  the 
evidence  taken  before  said  commissioner  in  this  cause 
wholly  fails  to  warrant  such  assumption  or  finding.  And 
to  sustain  this  exception  reference  is  again  made  to  the 
proofs  and  papers  aforesaid,  which  are  asked  to  be  filed 
with  said  report,  as  a  part  thereof.  Fifth.  Because  by  said 
report  said  commissioner  finds  that  exceptor,  Hutton,  does 
not  deny  that  he  received  from  the  plaintiffs  the  several 
sums  making  the  said  aggregate  of  one  hundred  and  thirty 
two  thousand  six  hundred  and  sixty  dollars  and  twenty 
eight  cents,  when  in  fact  the  pleadings  and  evidence  in  this 
cause  not  only  clearly  show  that  said  exceptor  denies  owing 
any  part  of  said  sum  to  said  plaintiffs,  but  that  he  also  denies 
that  he  received  any  such  sum  from  them  on  all  accounts, 
and  because  Siiid  commissioner  further  finds  by  the  finding 
of  said  report  last  aforesaid,  in  effect,  that  the  items  of 
plaintiff's  account  not  disproved  by  exceptor  stand  proven 
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simply  because  they  appear  on  said  account.     Sixth.  Be- 
cause by  said  report  said   commissioner  aggregates  the 
credits  to  which  he  finds  exceptor  entitled,  as  against  the 
account  of  the  plaintiffs  so  aggregated  as  above  at  the  sum 
of  one  hundred  thousand  seven  hundred  and  forty  eight 
dollars  and  ninety  three  cents,  without  reporting  the  items 
of  exceptor's  account  fi4ed  in  this  cause  which  go  to  make 
up  said  aggregate,  thus  making  it  impossible  for  exceptor 
to  compare  said  commissioner's  findings  with  the  proofs  in 
said  cause;  to  all  of  which  exceptor  obects, "and  asks  that 
said  commissioner  be  required  to  file  an  itemized  statement 
of  account  composing  said  aggregate  so  found  by  him.  And 
said  exceptor  further  objects  to  said  last  named  finding  of 
said  commissioner  because  said  report  shows  on  its  face 
that  the  items  considered  by  him  in  making  up  said  aggre- 
gated credits  were  taken  both  from  partnership  and  per- 
sonal accounts.    Seventh,  Because  by  said  report  said  com- 
missioner disallows  a  large  number  of  items  appearing  on 
exceptor's  account  filed  in  this  cause  against  the  plaintiffs, 
when  the  same  are  clearly  proven  by  the  evidence  taken  and 
filed  before  said  commissioner,  and,  because  under  said 
:findings  of  said  commissioner  in  this  particular,  it  is  prac- 
tically impossible  for  exceptor  to  tell  which  of  the  items  of 
this  said  account  have  been  allowed  by  said  commissioner, 
and  which  disallowed.    Seventh  a.  Because  by  said  report 
said  commissioner,  after  properly  finding  that  exceptor  is 
entitled  to  credit  for  certain  items  appearing  on  his  account 
filed  in  this  cause  against  the  plaintiffs  by  virtue  of  and 
under  the  contract  of  May  26, 1885,  for  the  purchase  of  the 
Cheat  lands,  disallows  all  the  residue  of  the  items  of  exct*p- 
tor's  said  account  claimed  by  him  under  said  contract,  be- 
cause the  lands  for  which  said  items  were  charged,  re- 
si)ectively,  were  purchased,  either  after  six  months  from 
the  date  of  said  contract,  or  were  purchases  made  and  con- 
veyed by  special  warranty  deeds,  when  said  contract  itself 
shows,  when  construed  as  a  whole,  that  purchases  there- 
under are  not  limited  to  a  period  of  six  months;  and  further 
l)ecau8e  the  proof  taken  and  filed  before  said  commissioner 
ilearly  shows  that  the  provisions  of  said  contract  were  ex- 
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tended  by  parol  agreement  for  sufficient  length  of  time  to  in- 
clude all  the  items  of  exceptor's  account  for  lands  purchased 
on  Cheat;  and  furlhor  that  the  plaintiffs  accepted  said 
deeds  of  special  warranty  without  objection,  paid  the  pur- 
chase-money therefor,  took  possession  of  the  lands  so  con- 
yeyed,  and  have  held,  occupied  and  used  them  continuously 
since.  Eighih.  Because  said  commissioner  by  said  report 
finds  that  said  exceptor,  Hutton,  is  indebted  to  said  Dewing 
&  Sons  in  the  sum  of  thirty  one  thousand  nine  hundred  and 
eleven  dollars,  exclusive  of  interest,  when  the  proofs  taken 
by  said  commissioner,  and  papers  filed  with  him  (all  of 
-which  should  be  filed  with  said  report)  clearly  show  that 
nothing  is  due  the  plaintiffs  from  this  exceptor,  under  the 
pleadings  in  this  .cause,  or  under  trust  deed  of  November 
16, 18S8.  Ninth.  Because  by  said  report  said  commissioner 
finds  that  the  supposed  debt  so  found  by  him  to  be  due  from 
exceptor  to  plaintiffs  is  a  lien  first  in  priority  upon  the  per- 
sonal proi>erty  named  in  the  trust  deed  of  November  16, 
1888,  when  the  proofs  in  this  cause  clearly  show  that  said 
projierty  belonged  to  a  partnership  composed  of  said  Elihu 
Hutton  and  A.  H.  Winchester,  the  agent  of  said  Dewing  & 
Sons,  run  in  the  name  of  John  C.  Arbogast,  at  Huttonsville, 
W.  Va.,  and  that  it  was  so  understood  by  the  parties  there- 
to at  the  time  of  the  execution  of  said  trust  deed;  and  ex- 
ceptor insists  that  all  partnership  debts  shall  first  be  paid 
out  of  said  partnership  effects,  and  further  excepts  to  said 
last  mentioned  finding  of  said  com^nissioner  because  he 
does  not  report  that  the  legal  title  to  said  personal  property 
passed  to  the  trustee  under  the  trust  deed  of  December  3, 
1 888,  instead  of  by  the  trust  deed  of  November  16, 1888,  and 
that  the  proceeds  of  the  sale  of  said  property  should  be  ap- 
plied to  the  discharge  of  the  costs  of  executing  the  said 
trust  of  December  3, 1888,  and  the  debts  secured  thereby,  as, 
according  to  said  proof,  he  should  have  done,  and  does  not 
find  that  said  personal  property  belonged  to  the  partner- 
ship last  aforesaid,  and  that  said  partnership  was  a  part  of 
the  said  Gauley  partnership  reported  by  him,  as  i»  clearly 
shown  by  the  proofs  and  evidence,  taken  in  this  cause." 
The  exceptions  of  the  Arbogast  creditors  and  others  are 


682  Dewing  v.  Hutton. 

similar  to  the  ninth  exception  above,  and  therefore  they 
are  an  unnecessary  incumbrance,  if  here  copied. 

It  is  a  matter  of  impossibility,  in  any  reasonable  space  of 
time,  to  take  up  these  prolix  and  extremely  lengthy  assign- 
ments of  error  and  exceptions  to  the  commissioner's  report, 
and  dispose  of  themi  in  rotation.  The  attention  of  the  learn- 
ed  counsel  in  this  and  other  similar  cases  is  respectfully 
called  to  the  rules  of  this  Court,  to  be  found  in  volume  23 
of  the  West  Virginia  Reports.  If  the  counsel  would  ac- 
quaint themselves  with,  and  endeavor  to  observe  these 
rules,  it  would  be  a  concession  for  which  the  Court  would 
be  truly  grateful. 

The  two  questions  of  main  importance  presented  for  con- 
sideration by  this  record  are:  First  Are  the  Arbogast 
creditors  entitled  to  priority  of  payment  out  of  the  proceeds 
of  the  Arbogast  property?  Second,  Has  the  commissioner 
made  a  proper  statement  and  settlement  of  the  accounts  be- 
tween the  plaintiffs  and  the  defendant  Hutton? 

For  some  reason,  best  known  to  themselves,  i^either  plain- 
tiffs nor  defendants  took  the  testimonv  of  Arthur  H.  Win- 
Chester,  and  it  is  quite  conspicious  by  reason  of  its  absence. 
Sometimes  it  was  needed,  and  its  suppression  must  operate 
against  the  plaintitTs,  and  at  other  times  against  the  de- 
fendant Hutton,  as  Winchester  appears  to  have  been  the 
mutual  friend  and  d'lal  agent — seeking,  with  truly  altruistic 
disinterestedness,  to  advance  the  interests  of  both  without 
injury  or  detriment  to  the  other.  He  wanted  the  plaintiffs 
to  become  rich  off  of  their  purchases  through  the  defendant 
Hutton,  and  he  wanted  Hutton  to  thrive  magnificently  off 
of  his  income  from  the  plaintiffs,  while  for  himself  he  had 
no  thought,  except  to  rejoice  in  the  success  of  his  friends, 
brought  about  by  his  labors.  In  his  zeal  to  serve  two 
friends  whose  interests  were  at  times  adverse,  he  overreach- 
ed himself,  and  managed  to  get  their  business  affairs  in 
such  a  tangle  as  to  lose  the  confidence  of  both,  and  involve 
them  in  a  legal  conflict,  for  the  solution  of  which  his  evidence 
ought  to  have  great  weight  and  bearing,  yet  it  is  rejected 
by  both  alike. 

From  the  pleadings  and  the  evidence,  and  the  lack  of 
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evidence,  it  is  plain  that  there  was  no  partnership  exist- 
injr  between  defenuants  Huttou  and  Winchester,  either  in 
his  own  right  or  as  the  agent  for  plaintiffs^  as  to  the  Arbo- 
jrast  property.  If  such  a  partnership  existed,  defendant 
Hutton  shonld  have  alleged  it  in  his  answer,  and  have  been 
in  position  to  prove  it,  as  the  burden  was  on  him  to  do  so. 
In  this  he  utterly  fails.  On  the  contrary  it  is  perfectly  ap- 
parent that  no  partnership  existed;  that  the  truth  with  re- 
gard to  this  property  is  that  A.  H.  Winchester  started  all 
the  Arbogast  business  with  the  money  furnished  by  plain- 
tiffs to  buy  lands,  with  the  understanding  that  he  was  to 
control  and  manage  such  business  through  his  agent,  Ar- 
bogast, until  a  final  settlement  of  plaintiffs'  affairs  with 
Hutton,  and  then,  if  the  amounts  coming  to  Hutton  from 
the  land  transactions  were  suflScient  to  cover  the  invest- 
ments in  the  Arbogast  store  and  farming  business,  the  same 
was  to  belong  to  Hutton.  In  the  meantime  the  title  to  such 
proi)erty  w^as  to  remain  in  abeyance,  apparently  in  Arbogast 
under  the  contrqj  of  Winchester,  as  the  agent  of  the  plain- 
tiffs, to  secure  them  from  any  loss  by  reason  of  the  invest- 
ment of  the  plaintiffs^  funds  in  such  property  for  the  ulti- 
mate benefit  of  Hutton.  March  12, 1888,  Winchester,  by  let- 
ter, notified  the  plaintiffs  of  the  true  condition  of  this  prop- 
erty, as  the  following  extracts  show,  to  wit :  "In  Arbogast's 
name,  owing  to  fact  I  could  put  him  into  possession,  while 
in  my  own  name  I  could  only  hold  it  constructively.  I 
hold  not  less  than  ten  thousand  dollars  personalty — every- 
thing he  has — and  not  less  than  same  amount  of  his  store." 
'*Second  (Gauley).  While,  as  between  you  and  myself,  I 
am  your  agent,  as  between  him  and  myself  I  am  his  legal 
partner,  and,  before  the  law,  would  be  your  trustee  to  hold 
a  partnership  with  him.  This  was  formed  first  on  basis  of 
half  and  half.  Then,  my  only  mistake,  two  to  him  and  one 
to  me — ^you — he  carr\ing  all  risks.  Then  last  winter  chang- 
ed back  to  half  and  half,  but  in  consideration  of  our  not 
only  carrying  the  risk  that  no  longer  existed,  but,  if  essen- 
tial, to  carry  his  private  affairs  to  extent  of  his  prospective 
earnings.  Third.  Out  of  both  the  above  grew  an  element  of 
risk  to  you,  to  protect  from  which  I,  as  commissioner,  hold 
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all  the  outside  matter  mentioned  on  othei?  page,  and  am  to 
do  so  until  final  settlement  of  each  of  the  first  two  accounts, 
after  which  anything  left  is  his,  but  nothing  before  the  fact 
is  ascertained."     In  this  letter  Winchester  informs  plain- 
tiffs, in  words  that  can  not  be  misunderstood,  of  the  con- 
dition of  the  Arbogast  property;  yet  they  make  no  attempt 
to  repudiate  the  arrangement  in  any  way,  but  it  appears  to 
be  perfectly  satisfactory  to  them  until  W.  S.  Dewing,  be- 
coming dissatisfied  wiih  his  firm  agent,  without  consulting 
him  or  obtaining  his  consent,  secretly,  by  inducements  and 
promises,  obtains  froiu  defendant  Hutton  the  deed  of  trust 
of  the  16th  November,  1S88,  attempting  to  convey  the  Arbo- 
gast property  to  secure  an  approximate  balance,  to  be  after- 
wards ascertained  of  twenty  five  thousand  dollars  due  plain- 
tiffs from  Hutton.    As  the  extracts  from  the  letter  above 
show,  plaintiifs  knew  the  condition  of  this  property,  and  un- 
der whose  possession  and  control  it  was,  and  that  it  was 
held  in  trust  as  security  for  the  payment  of  the  very  claim, 
if  any,  secured  by  the  trust  deed,  and  so  held'by  his  firm's  au- 
thorized agent.    The  effect  of  the  acceptance  of  this  deed  of 
trust  by  the  principals  was  to  abrogate  the  arrangement 
made  by  their  agent  with  regard  to  said  property,  except  in 
so  far  as  the  rights  of  third  parties  had  attached;  one  of  the 
objects  clearly  being  to  oust  the  agency  of  Winchester  with 
regard  to  said  property,  and  turn  the  same  over  to  another 
and  different  trustee.    Mr.  Dewing  could  have  accomplished 
the  same  purpose  by  going  to  Winchester,  and  telling  him 
that  his  agency  was  at  an  end,  and  that  he  himself  would 
take  charge  of  the  Arbogast  property  and  business.    But  he 
preferred  to  do  indirectly  what  might  be  unpleasant  for  him 
to  do  directly;  and  he  hoped,  to  some  extent,  by  so  doing,  to 
repudiate  the  acts  of  Winchester,  or  at  least  avoid  their  rati- 
fication.    If  Winchester  was  holding  this  property  as  a  pri- 
vate security  for  his  own  benefit,  nothing  could  pass  by  the 
trust  deed,  except  Button's  possible  future  contingency^ 
which  might  never  happen.    Therefore  it  was  only  by  recog- 
nizing the  agency  of  Winchester  in  so  far  as  the  advance- 
ments to  Hutton  were  concerned,  that  the  deed  of  trust 
could  effect  the  purpose  for  which  it  was  executed,  in  any  de- 
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gree.  In  either  event  the  Arbogast  debts  must  be  first  paid. 
If  it  was  Winchester's  private  holding,  Button  could  have 
no  interest  therein,  and  could  convey  none  in  trust  without 
Winchester's  consent.  And  if  held  by  Winchester  as  agent 
either  for  Button  or  Dewing  &  Son,  or  both,  he  was  entitled 
to  retain  the  same  until  his  debts  and  expenses  incurred  in 
relation  to  such  property  were  fully  paid  off  and  satisfied. 
Being  an  unrestricted  agent,  with  power  to  sell,  he  would 
have  the  right  to  sell  the  same  for  the  purpose  of  paying 
such  debts.  Arbogast,  the  agent  of  the  trustee,  would  have 
the  same  rights,  especially  when  sustained  therein  by  his  im- 
mediate principal.  Arbogast  was  the  general  agent  of 
Winchester,  and  known  so  to  be,  both  to  the  plaintiffs  and 
the  defendant  Button,  neither  of  whom  ever  raised  a  parti- 
cle of  objection  to  his  agency;  but  he  was  permitt(^d,  in  his 
own  name,  to  carry  on  the  business  of  trader,  merchant,  and 
farmer,  buying  and  selling  and  contracting  debts,  all  in  con- 
nection with  such  business.  And  under  section  13,  chapter 
100  of  the  Code,  all  the  property,  choses  in  action,  stock,  etc., 
acquired  or  used  in  such  business,  are  made  liable  for  the 
debts  of  such  person.  And  any  conveyance  of  such  proper- 
ty by  the  agent  to  secure  the  debts  of  the  principal  not  con- 
tracted by  the  agent,  and  for  which  he  is  in  no  wise  liable, 
would  be  on  consideration  not  deemed  \%luable  in  law  as  to 
him,  and  therefore  null  and  void  as  to  the  creditors  of  the 
agency  business.  And  any  conveyance  made  by  the  princi- 
pal would  be  abortivt*,  to  the  same  extent,  and  for  a  similar 
reason.  Otherwise  the  grossest  fraud  could  be  perpetrated 
by  the  hidden  principal  and  his  agent,  the  ostensible  owner 
of  property,  upon  tliose  innocently  dealing  with  such 
owner  in  relation  to  such  property.  An  agent  has 
a  lien  on  the  funds  and  property  of  the  principal 
in  his  possession  and  under  his  control  for  moneys 
advanced  op  liabilities  incurred  when  proper,  neces- 
sary, or  incident  to  his  agency.  Mechem,  Ag.  §  684;  Ruff- 
ner  v.  Hewitt,  7  W.  Va.  585 ;  1  Am.  &  Eng.  Enc.  Law  428 ;  3 
Anai.  &  Eng.  Enc.  Law  333:  Story,  Ag.  §  376.  Baving  such 
lien,  he  has  the  right  to  pledge  the  property  to  the  amount  of 
the  lien.    Warner  v.  Martin,  11  Bow.  209.     "W^here  an  agent 
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purchases  goods  in  his  own  name,  he  is  clothed  with  all  the 
indicia  of  ownershij),  and  has  the  right  to  either  sell  or 
pledge  the  goods."    Led  v.  Wadsworth,  5  Cal.  404. 

An  agent  can  not  he  deprived  of  his  lien,  without  his  con- 
sent, by  an  act  of  the  principal.  Arbogast  had  possession 
of  the  property  in  controversy,  with  every  indicia  of  owner- 
ship, acting  as  the  agent  of  Winchester.  The  plaintiffs  and 
defendant  Hutton  demy  any  interest  in  the  property,  except 
such  as  the  plaintiffs  uia.\  have  by  virtue  of  Button's  trust 
deed.  If  these  sepanne  pretensions  be  accepted,  the  prop- 
erty must  be  regarded  a&  belonging  to  Winchester,  and 
Ilutton's  deed  passe^i  no  title  to  the  trustee.  And  the  deed 
of  Arbogast  and  Hutton,  having  been  made  without  Win- 
chester's consent  or  knowledge,  is  invalid  in  so  far  as  it  se- 
cures any  debts  other  than  those  belonging  strictly  to  the 
agency.  And,  in  any  event  of  ownership,  to  such  extent 
the  last  mentioned  deed  was  invalid,  for  the  reason  that  Ar- 
bogast, in  executing  it  for  such  purpose  without  the  consent 
of  Winchester,  as  owner  or  trustee,  exceeded  his  authority. 

But  the  trust  deed  of  the  3d  of  December,  1888,  executed 
by  Arbogast  to  secure  the  agency  creditors,  was  rendered 
valid  beyond  controversy,  by  Winchester  consenting  there- 
to and  uniting  therein. 

On  the  other  hand^  treating  the  property  as  conditionally 
Button's  under  the  management  and  control  of  Winchester, 
as  trustee,  through  A  rbogast,  as  his  agent  and  the  ostensi- 
ble owner,  both  Arbogast  and  Winchester  have  a  lien  on  said 
property  for  all  liabilities  contracted  in  the  management 
thereof,  with  the  right  to  retain  possession,  and,  being  clothed 
with  the  power,  the  right  to  sell  a  sufficiency  thereof  to  pay 
such  liabilities,  superior  to  the  rights  of  Hutton,  or  plain- 
tiffs, claiming  through  him.  And,  with  the  consent  of  all 
interested  parties,  they  had  the  right  to  execute  the  trust 
for  the  continued  security  of  the  liabilities  incurred,  and 
thus  merge  their  lien  and  possesion  in  the  trustee,  Harding, 
for  their  use  and  benefit.  To  this  disposition  of  the  prop- 
erty the  evidence,  by  a  decisive  and  convincing  preponder- 
ance, shows  that  both  plaintiffs  and  defendants  consented. 
And  this  disposition  was  in  accordance  with  the  law. 
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Admitting  that  plaintiffs  did  not  consent,  then  the  pos- 
session of  the  trustee  Harding  remained  the  possession  of 
Winchester  and  Arbogast,  for  the  security  of  their  liabili- 
ties, and  continues  in  t lie  receiver,  for  the  reason  that  they 
have  never  surrendered  their  legal  right  to  hold  the  property 
for  any  other  purpose  than  the  trust  aforesaid ;  and  if  such 
trust  for  any  reason,  should  not  prove  effective,  they  are  en- 
titled to  a  restoratiim  of  their  possession  and  lien  aforesaid. 
While  an  agent  may  not  transfer  or  assign  his  lien  to  another, 
it  being  personal  to  hims^elf ,  yet  he  may  make  another  his 
agent  or  trustee  to  hold  the  property  to  which  the  lien  at- 
taches, for  his  beneiit,  until  the  lien  is  legally  satisfied. 
Bigelow  v.  Walker,  58  Am.  Dec.  164.  Equity  never  requires 
an  honest  grantor  to  surrender  a  right  not  contemplated 
or  included  within  the  terms  of  an  ineffective  grant,  and 
when  the  plaintiffs  seek  its  aid  they  must  be  prepared  to  do 
equity.  Plaintiffs  may  complain  that  their  funds,  through 
their  agent,  formed  the  basis  of  the  property  in  controversy. 
When  they  repudiated  and  ignored  the  act  of  their  agent 
in  holding  the  property  as  a  security  for  them,  and  charged 
the  funds  directly  to  Hutton,  they  waived  the  right  to  seize 
the  property  on  the  grounds  of  a  misapplication  and  breach 
of  trust,  and  affirmed  the  advancements  made  in  excess  of 
the  land  purchases.  Any  loss  they  may  incur  by  reason 
thereof  they  may  charge  to  their  attempt  to  rid  themselves 
of  their  agent,  Winchester,  by  an  indirect,  instead  of  a 
straightforward  course.  If  he  had  the  "big  head,"  their 
letters  of  praise  and  conduct  of  faith  and  trust  lie  at  the 
basis  of  it.  There  is  nothing  in  this  case  to  indicate  that  he 
was  acting  otherwise  than  zealously,  in  good  faith,  in  at- 
tempting to  promote  the  respective  interests  of  both  the 
plaintiffs  and  defendant  Hutton.  He  may  have  made  mis- 
takes and  incurred  losses.  Such  things  are  not  uncommon. 
^*It  is  human  to  err,  but  it  is  divine  to  forgive."  Plaintiffs 
trusted  him,  and  if,  by  giving  him  their  confidence,  and  al- 
lowing him  the  use  of  their  means,  they  led  others  to  trust 
him,  they  should  not  expect  to  escape  the  consequences  of 
their  conduct  to  the  injury  of  innocent  parties  misled  there- 
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by.     Of  two  innocent  sufferers,  the  one  least  to  blame  has 
the  better  equity. 

The  sole  question  for  us  to  decide  is  whether  the  ajrency 
lien  of  Winchester  and  Arbogast  is  entitled  to  priority,  as 
to  this  property,  over  the  lien  acquired  by  plaintiffs  by  virtue 
of  the  deed  of  trust  from  Hutton.  To  this  there  can  be  bat 
one  answer,  and  that  is  that  the  Arbogast  creditors,  under 
the  circumstances  of  this  case,  must  be  first  paid  out  of  the 
\  Arbogast  property,  and  that  the  plaintiffs'  trust  lien,  when 

I  rightly  ascertained,  must  be  postponed  and  made  second  in 

priority  as  against  such  property. 

As  a  case  of  partnership  in  some  respects  analogous,  see 
Darby  v.  GilUgan,  33  W.  Va.  246  (10  S.  E.  Rep.  400);  also 
Bacr  V.  Wilkinson,  35  W.  Va.  422  (14  S.  E.  Rep.  1)— which 
I  cases  would  be  pointedly  applicable  if  there  was  a  partner- 

ship between  Hutton  and  Winchester.  The  only  interest, 
then,  that  plaintiffs  have  in  the  Arbogast  property  by  virtue 
of  the  deed  of  the  16th  of  November,  1888,  is  the  right  to  the 
residuum  after  the  payment  of  the  agency  creditors.  They 
therefore  had  such  an  interest  in  the  property  as  justified 
the  filing  of  their  bill,  and  if  losses  are  sustained  by  reason 
of  the  injunction,  the  removal  of  the  trustee,  and  the  ap- 
pointment of  a  receiver,  it  will  probably  fall  most  heavily 
upon  themselves.  As  the  amount  secured  by  the  trust  was 
indefinite,  and  subject  to  settlement,  it  could  not  be  pro- 
perly ascertained  and  fixed  without  a  complete  adjustment 
of  all  the  transactions  between  the  plaintiffs  and  defendant 
Hutton. 

B.  L.  Butcher  is  not  a  necessary  party  to  this  suit,  for  the 
evidence  shows  that  he  long  since  parted  with  his  interest 
in  the  Gauley  partnership  to  his  co-partners.  This  partner- 
ship was  first  formed  between  Winchester  and  Hutton.  It 
was  for  a  specific  purpose.  Lands  were  to  be  bought  as 
low  as  possible,  and  Winchester  was  to  sell  the  same  for  not 
less  than  two  dollars  per  acre,  and  the  net  proceeds  were 
to  be  divided  between  them.  Winchester  induced  the 
plaintiffs  to  purchase  the  lands  at  the  price  named  by  agree- 
ing that  they  should  have  his  share  of  the  profits,  and  there- 
by ostensibly  led  them  to  take  his  place  in  the  partnership. 


Dewing  v.  Hutton.  539 

Defendant  Hutton  was  satisfied  with  the  price  of  two  dol- 
lars per  acre,  as  it  realized  a  very  handsome  profit.  One 
partnerhastherighttosell  out  to  the  other,  and  thus  cjose  the 
relation;  and  there  appears  to  be  no  unsettled  question, 
except  as  to  the  division  or  proper  amount  of  the  i)rotUs. 
It  is  true  that  defen^lant  Hutton  claims  that  this  Gauley 
partnership  had  someconnection  with  the  Arbogast  business, 
but  the  evidence  fails  to  sustain  any  such  claim,  and  his 
own  conduct  disproves  il,  supplemented  as  it  is  by  the  alle- 
gation of  his  answer. 

There  are  a  great  many  disputed  items  controverted  by 
both  plaintiffs  and  defendant  Hutton  in  each  other's  ac- 
counts, and  yet  the  <:omraissioner  without  makinijj  an  itemiz- 
ed statement,  charges  defendant  Hutton  with  a  total  sum 
of  one  hundred  and  thirtv  two  thousand  six  hundred  and 
sixty  dollars  and  twenty  eight  cents  and  credits  hiiu  with 
a  total  sum  of  one  hundred  thousand  seven  hundred  and 
forty  eight  dollars  and  ninetj'  three  cents,  finding  a  uet  bal- 
ance of  thirty  nine  thousand  nine  hundred  and  ten  dollars 
and  forty  one  cents,  including  interest.  The  defendant  ex- 
cepted to  the  report  for  this  reason,  as  he  was  unable  to  tell 
what  items  entered  into  these  aggregate  amounts,  and  there- 
fore he  could  not  intelligently  except  to  the  allowance  or 
disallowance  of  any  special  item.  This  exception  should 
have  been  sustained,  and  the  report  recommitted,  with  di- 
rection to  the  commissioner  to  make  an  itemized  statement, 
showing  item  by  item  the  credits,  debits  and  all  sums  dis- 
allowed. In  no  other  way  can  the  court  examine  and  pass 
upon  such  report,  unless  it  accepts  as  a  finality  the  action 
of  its  commissioner,  ^^uch,  however,  is  not  the  law.  A 
commissioner  is  intended  to  aid  the  court.  This  Court  has 
no  such  officer,  and,  ^hen  this  duty  has  not  been  properly 
performed,  there  is  no  alternative  but  to  reverse  the  case, 
and  send  it  back  to  be  recommitted.  To  pursue  any  other 
course  would  be  to  try  the  whole  controversy  de  novo,  im- 
pose on  this  Court  the  duties  of  a  commissioner,  and  the 
determination  of  the  litigation  as  in  a  court  of  original,  in- 
stead of  appellate,  jurisdiction. 

There  is  one  other  exception  to  the  commissioner's  report 
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worthy  of  notice  at  the  present  time,  and  that  is  that  the 
<;oi;nmissioner  rejected  from  the  defendant  Button's  credits 
all  lands  which  were  not  purchased  within  six  months  of  the 
date  of  the  contract  of  the  26th  May,  1885.  or  which  were 
conveyed  with  covenants  of  special  warranty.  If  plaintiffs 
obtained  such  lands  and  conveyances  under  and  by  virtue 
of  said  contract  by  extension  of  time  or  otherwise,  and  have 
possession  and  control  thereof,  without  repudiating  the 
same,  they  should  be  charged  therewith;  but  each  case  must 

« 

be  determined  in  and  of  itself,  which  can  only  be  done  when 
a  proper  report  is  made. 

For  the  foregoing  errors  the  decree  complained  of  is  revers- 
ed, set  aside  and  annulled,  and  this  case  is  remanded  to  the 
Circuit  Court,  to  be  recommitted  to  the  commissioner,  with 
direction,  without  regard  to  his  former  reports,  to  make  a 
complete  itemized  statement  of  all  transactions  between  the 
defendant  Hutton  and  the  plaintififs,  by  themselves  or 
through  their  agent,  Winchester,  giving  and  showing  all 
proper  credits  and  debits,  and  each  item  disallowed;  and  to 
be  further  proceeded  in  according  to  the  foregoing  opinion 
and  rules  of  equity. 


CHARLESTON. 

Farley  ct  al,  i\  Bateman  et  aL 

Submitted  February  1,  1895— Decided  April  13,  1895. 

Subsequent  Purchaser— Undocketed  Judgment. 

The  fact  tha^t  a  subsequent  purchaser  had  notioe  of  a  prior  un- 
dooketed  judgnuent  may  be  inferred  from  circumstances,  as  well 
as  proved  by  direct  evidence. 

W.  G.  IIudgins  for  appellants,  cited  30  Gratt.  292;  37  W. 
Va.  552. 

^  IIaynes  &  Stanard  for  appellees,  cited  37  W.  Va.  675;  27 
W.  Va.  442;  35  W.  Va.  719;  27  W.  Va.  206;  22  W.  Va.  356; 
17  W.  Va.  717;  38  W.  Va.  248;  27  W.  Va.  677;  27  W.  Va.  16; 
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28  W.  Va.  774;  55  Am.  Dec.  678;  48  Mich.  465;  64  Pa.  St.  120; 
19  Am.  &  Eng.  Enc.  Law  p.  70,  note;  5  Leigh  695,  712;  16 
Am.  &  Eng.  Enc.  Law  790;  84  Am.  Dec.  552;  62  Am.  Dec.  347; 
65  Am.  Dec.  283;  67  Am.  Dec.  63,  74  and  note;  25  Am.  Dec. 
215;  16  Am.  &  Eng.  Enc.  Law  837;  3  Story  364;  1  Story  172; 
Bump.  Fraud.  Conv.  493- 

Dent,  J  udge  : 

Thomas  G.  Mann  appeals  to  this  Court  from  a  decree  of 
the  Circuit  Court  of  Summers  county,  holding,  at  the  suit 
of  Farley  Bros.,  plaintiffs,  that  a  certain  deed,  executed  to 
him  on  the  2d  day  of  April,  1894,  by  F.  M.  Bateman,  was 
void  as  to  certain  judgments  held  by  said  plaintiffs  against 
said  Bateman. 

The  facts  are  as  follows:  On  the  14th  day  of  February, 
1894,  the  plaintiffs  obtained  a  judgment  for  the  sum  of 
fifty  three  dollars  and  fifty  three  cents  with  interest,  and 
seven  dollars  and  fift«Hm  cents  costs,  before  Justice  H.  Ewart 
of  Summers  county.  This  judgment  was  not  docketed  until 
April  9,  1894.  March  15,  1894,  an  execution  issued  on  said 
judgment.  On  the  2d  day  of  April,  1894,  said  Bateman  con- 
veved  all  his  real  estate  to  defendant  Mann  in  consideration 
of  one  hundred  and  seventeen  dollars  and  seventy  six  cents, 
being  a  balance  due  said  defendant  on  two  several  judgments 
held  by  him  against  said  Bateman  for  legal  services  ren- 
dered. Said  judgments  were  liens  on  the  land  conveyed, 
and  prior  in  right  to  plaintiffs'  judgment. 

On  the  same  day  Br.teman  scheduled  against  plaintiffs' 
execution.  The  schedule  was  written  just  after  the  deed, 
in  the  law  office  of  Mann  &  Gwynn,  by  Walter  M.  Gwynn, 
member  of  the  firm.  Bateman,  by  conveying  away  all  his 
real  estate,  and  claiming  all  his  personal  property  exempt, 
rendered  himself  hopelessly  insolvent.  By  sections  5  and  6, 
chapter  139  of  the  Code,  judgments  of  justices  of  the  peace 
are  liens  on  all  real  estate  of  the  judgment  debtor,  except  as 
to  a  purchaser  for  valuable  consideration  without  notice 
they  are  only  liens  from  the  time  of  docketing. 

The  question  presented  in  this  case  is  whether  the  defend- 
ant Mann  was  a  purchaser  for  valuable  consideration  with- 
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out  notice  of  plaintiflfs'  undocketed  judgment.  The  fact  of 
notice  may  be  inferred  from  circumstances,  as  well  as  proved 
by  direct  evidence;  and  where  the  facts  and  circumstances 
are  such  as  to  raise  a  presumption  of  notice,  the  burden  of 
proof  is  shifted,  and  it  devolves  upon  the  defendant  pur- 
chaser to  prove  want  of  notice.  'Newman  v.  Chapman,  2  Rand. 
(Va.)  93;  Fretwh  v.  Loyal  Co.,  5  Leigh,  635;  16  Am.  &  Eng. 
Enc.  Law,  790. 

It  is  said  a  court  of  equity  "has  a  quick  eye  to  detect 
fraud.''  A  boy  may  satisfy  his  mother  that  his  wet  hair  is 
the  result  of  sweat,  and  not  of  his  going  in  swimming  con- 
trary to  her  commands,  but  he  will  hardlv  convince  her  that 
his  back  and  arms  wxre  sunburned,  and  his  shirt  turned 
wrong  side  out,  in  crawling  through  a  rail  fence  backwards. 
And  so,  in  cases  of  this  character,  one  suspicious  circum- 
stance, taken  alone,  may  be  easily  explained;  but,  when  a 
number  result  from  the  same  transaction,  the  explanation 
will  hardly  be  sufficient.  •  T.  G.  Mann,  the  purchaser,  was, 
and  had  been,  Bateman's  lawyer.  He  knew  he  was  insolv- 
ent. He  had  judgments  against  him,  on  which  he  was  press- 
ing. Bateman  had  had  a  public  and  contested  lawsuit  be- 
fore a  justice  of  the  county  with  the  plaintiffs,  who  obtained 
a  judgment  against  him,  and  on  which  there  was  an  execu- 
tion issued,  and  in  the  hands  of  a  constable  for  collection. 
He  goes  to  Mann's  office,  and  in  the  presence  of  both  part- 
ners executes  a  deed  to  Mann  for  all  his  real  estate.  Then 
Mann  walks  out  of  the  office,  and  the  other  partner  writes  a 
schedule  of  Bateman's  personal  property,  to  be  used  against 
plaintiffs'  execution,  and  then  Mann  comes  back. 

These  facts,  unexplained,  would  lead  any  unprejudiced 
and  disinterested  person  to  believe  that  Mann  not  only  had 
notice  of  the  judgment,  but  was  engaged  in  aiding  the  debtor 
to  escape  its  payment.  And  yet  he  fails  to  testify  with  re- 
gard to  the  matter,  and  thus  firmly  clinches  the  inference  of 
notice  according  to  well  settled  equitable  principles.  Oos- 
horn's  Ex"r  v.  Snodgraas,  17  W.  Va.  717;  Parker  r.  Talentinej 
27  W.  Va.  677;  Bindlpy  v.  Martin,  28  W.  Va.  774;  Trust  Co. 
v.  McCUlhm,  40  W.  Va.  405  (21  S.  E.  Rep.  1025).     The  final 
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decree,  being  in  favor  of  plaintiffs  in  effect  overrules  de- 
murrers to  the  bill. 

For  the  foregoing  reasons  the  court  finds  no  error  in  the 
decree  complained  of,  and  it  is  therefore  aflftrmed. 


CHARLESTON. 


IIornbrook,  et  al.  v.  Town  of  Elm  Grove,  et  al. 

Submitted  January  24,  1895— Decided  April  13, 1895. 

1.  Municipal  Corporation— Forfeiture  of  Charter, 

A  forfeirture  of  the  cherter  of  a  municipal  oorporation  can  not 
be  enforced  or  taken  advvuitage  of  in  any  legal  proceeding  coi* 
laterally  or  incidentally.  That  forfeiture  must  be  declarea  in 
a  proper,  direct  way.  The  state  only  can  enforce  such  forfeiture, 
as  it  alone  has  tihe  right  to  waive  or  enforce  it. 

2.  Municipal  Corporations— Forfeiture  of  Charter. 

The  forfeiture  of  charters  of  towns  for  the  causes  defined  in 
Code,  c.  47, 8.  44,  must  be  governed  by  the  principles  above  stated. 
Quaere,  can  such  forfeiture  be  declared  by  any  Judicial  proceeding? 

3.  Municipal  Corporations— Parties  to  Suits. 

A  suit  to  enjoin  the  oolleotion  of  municipal  taxes,  on  the  ground 
that  they  were  illegally  imposed  by  reason  of  want  of  authority 
to  iimpose  them  from  forfeiture  of  the  municipal  charter,  is  not 
wrongly  brought,  from  the  mere  fact  that  the  town  is  sued  in  its 
corporate  name.  So  bringing  the  suit  does  not  admit  its  con- 
tinued existence.  ^  ' 

Erskine  &  Allison  and  W.  P.  Hubbard  for  appellants^ 
cited  Code  1868,  c.  47;  Const.  Art.  VI,  §  39;  Code,  1891,  c. 
47,  s.  44;  30  W.  Va.  43;  32  W.  Va.  98;  102  U.  S.  511;  1  Black, 
Pub.  Corp.  §  03,  425,  note;  03  Tex.  520;  38  Kans.  744;  1  Dill. 
Mun.  Corp..§  112;  2  Dill.  Mun.  Corp.  §  890;  1  Black.  Pub. 
Corp.  §  118,  119;  11  Gratt.  572;  78  N.  Y.  524;  72  N.  Y.  245; 
75  N.  Y.  335;  80  N.  Y.  69;  73  N.  Y.  389;  01  Me.  100;  30  Conn. 
190;  101  Pa.  St.  391;  73  Tex.  024;  34  111.  320;  107  X.  Y.  159, 
170;  45  Cal.  385;  3  Cranch.  338;  02  Cal.  251,  257;  0  Mich.  447. 
455;  10  Mich.  125,  134,  135;  93  F.  S.  258;  10  Tex.  137;  41 
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Mich.  647;  15  Mich.  463;  5  Mich.  114;  6  Mich.  447;  10  Mich, 
125;  13  So.  Rep.  251;  23  W.  Va,  667;  38  W.  Va.  122;  Id.  219. 

« 

Henry  M.  Russell  for  appellees^  cited  39  W.  Va.  142;  129 
III.  169;  37  W.  Va.  520;  24  Am.  &  Eng.  Enc.  Law  33;  32  W. 
Va.  6;  Code  1868,  c.  47,  s.  44;  31  W.  Va.  384,  389;  123  Ind. 
540;  32  Pac.  Rep.  66;  Acts  1890,  pp.  141,  142,  164;  30  W. 
Va.  43;  118  U.  S.  444;  Cooley^s  Const  Lim.  309,  310;  Am.  & 
Eng. Enc. Law,  964;Dill.  Munn.  Corp.,  §  720,  note;  61  111.  397; 
1  Beach,  Pub.  Coi-p.  ?  55;  22  S.  W.  Rep.  888;  15  Mich.  4G:$; 
3  W.  Va.  319;  30  W.  Va.  282;  66  Cal.  288;  29  Iowa  264;  113 
111.  491;  30  W.  Va.  130;  100  U.  S.  525;  Const.  Art.  VI,  s.  30; 
43  N.  J.  L.  542;  78  Ky.  140;  Code,  c.  109. 

Brannon,  Judge  : 

Henry  H.  Hornbrook  and  others,  for  themselves  and  all 
other  tax-payers  of  the  town  of  Elm  Grove,  filed  a  bill  in 
equity  in  the  Circuit  Court  of  Ohio  county  against  that 
town  and  its  officers,  praying  that  the  collection  of  taxes 
imposed  on  them  by  the  town  might  be  enjoined,  and  an  in- 
junction which  was  granted  was  afterwards  dissolved,  and 
the  plaintiffs  appeal. 

The  single  ground  on  which  the  counsel  for  the  plaintiffs 
in  this  Court  seek  to  rest  their  case  is  that  the  town  haa 
for  more  than  one  year  failed  to  keep  its  streets,  alleys,  walks 
and  gutters  in  good  repair,  and  has  thereby  forfeited  its 
charter,  and  become  extinct,  and  therefore  has  no  power  to 
impose  taxes.  This  position  rests  on  section  44,  chapter  47, 
Code,  reading:  "Any  city,  town  or  village  which  shall  fail 
for  one  year  to  keep  its  roads,  streets,  alleys,  sidewalks  and 
gutters  in  good  order  and  repair,  or  which  shall  fail  for 
one  year  to  exercise  its  corporate  powers  and  privileges, 
shall  thereby  forfeit  its  charter,  and  all  the  rights,  powers 
and  privileges  conferred  thereby." 

It  will  be  seen  at  once  that  this  suit  is  not  one  having 
for  its  purpose  to  ascertain  and  declare  the  fact  working  the 
forfeiture  of  the  town's  charter,  but  that  it  seeks  to  do  this 
collaterally,  and  thus  make  the  forfeiture  effectual,  without 
any  direct  judicial  declaration  of  the  forfeiture.     It  is  said 
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the  very  letter  of  the  Code  above  quoted  says  that,  because  of 
certain  defaults,  the  town  shall  "thereby  forfeit  its  char- 
ter'' ipso  facto;  that  if  that  default  be  found,  no  matter 
about  the  form  of  proceeding,  it  paralyzes  the  acts  of  the 
town.  It  is  true  that  that  omission  is  made  by  the  Code 
a  cause  of  forfeiture;  but  is  that  to  be  inquired  into,  and,  if 
found,  to  be  enforced,  in  a  purely  collateral  proceeding? 
Or  must  there  be  some  judicial  inquiry  in  a  proceeding  pro- 
per to  ascertain  and  declare  the  cause  of  forfeiture?  Must 
there  not  be  a  direct  judgment  of  death  upon  the  municipal 
corporation?  The  general  rule  is  well  established  that  the 
corporate  existence  of  a  municipal  corporation  can  not  be 
questioned  collaterally.  Beach,  Pub.  Corp.  §  55;  Cooley, 
Const.  Lim.  254;  15  Am.  &  Eng.  Enc.  Law  964;  2  Kent, 
Comm.  312.  "An  incorporated  town  retains  its  corporate 
capacity  until  its  charter  is  declared  forfeited  in  a  direct 
judicial  proceeding.  It  can  not  be  held,  in  any  collateral 
proceeding,  to  have  forfeited  its  charter  by  non-user"  Ear- 
rds  V.  NesUL  24  Ala.  398. 

In  an  action  bv  a  town  to  collect  taxes,  it  was  held  that 
the  legal  existence  of  the.  corporation  could  not  be  tested  in 
such  action.  Town  of  Qeneva  v.  Cole,  61  111.  397.  Of  course, 
this  rule  will  apply  whether  the  existence  of  the  town  de- 
pends on  the  invalidity  of  its  charter  in  the  start  or  sub- 
sequent forfeiture.  Suppose  this  were  not  the  rule.  Chaos 
would  reign.  Whenever  the  town  would  proceed  to  punish 
one  for  any  offense  against  its  order  and  peace,  or  enforce 
its  taxes,  or  sue  to  enforce  its  rights,  or  take  any  step  under 
color  of  its  charter,  there  must  be  an  investigation  before 
every  court,  high  or  low,  as  to  whether  it  had  kept  its  streets^ 
alleys,  walks  and  gutters  in  order,  and  minute  inquiries 
would  be  made  into  the  sufficiency  of  their  order,  and  in 
some  instances  the  mayor  or  alderman,  if  he  thought  the 
streets  were  not  in  proper  order,  would  have  to  abdicate  his 
seat,  because  of  the  forfeiture  of  the  town's  life.  Where 
would  be  the  end  of  the  confusion?  What  towns  would  it 
afflict?  What  towus  would  it  not  afflict?  Is  it  possible 
that  our  legislature  has  changed  this  salutary  rule  by  the 
section  of  the  Code  quoted?    We  are  under  that  principle. 
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unleBS  by  reason  of  it.  And  what  is  there  peculiar  in  it— 
so  peculiar  as  to  revolutionize  the  rule  in  West  Alrginia? 
It  merely  declares  that  for  non-user  and  misuser  the  town 
shall  forfeit  its  charter.  The  words  "thereby  forfeit''  in 
the  statute  are  not  unusual  in  such  cases  where  the  pur- 
pose is  to  declare  a  certain  fact  a  cause  of  forfeiture,  fine, 
or  other  legal  result*  It  means  only  that  "by  reason  oP 
or  "because  of  such  and  such  facts  the  charter  shall  be  for- 
feited. It  is  only  equivalent  to  the  word  "because,"  in  the 
language,  "shall  because  of  such  failure  forfeit  its  charter 
to  the  state."  Lumfjor  Co.  v.  Ward,  80  W.  Va.  43  (  3  S.  E. 
Rep.  227).  It  states  the  cause  of  forfeiture,  and  states  that 
such  cause  shall  of  itself  work  a  forfeiture.  But  why  not  in 
this  as  well  as  in  other  instances  apply  the  rule  that  there 
must  be  a  direct  proceeding  to  ascertain  and  adjudge  that 
fact?  There  is  no  reason  why  this  instance  is  out  of  the 
general  rule,  and  every  reason  why  it  is  within  it.  We  must 
have  a  clearer  expression  than  is  here  found  of  a  legisla- 
tive purpose  to  specify  a  cause  of  forfeiture,  and  dispense 
with  direct  judicial  inquiry  as  to  the  existence  of  that  fact, 
and  an  affirmative  judgment  of  the  forfeiture  of  the  charter. 
We  are  referred  to  our  statutes  forfeiting  lands  for  omis- 
sion of  assessment  or  non-payment  of  taxes  as  instances  of 
forfeiture  by  statute,  proprio  vigore,  without  judicial  sen- 
tence; but  that  legislation  was  declared  by  the  court  in  Le- 
passer  v.  Washhurn,  11  Gratt.  572,  as  having  a  certain  public 
policy  "to  remedy  certain  evils  for  which  prompt,  summary, 
and  decisive  measures  were  indispensable,"  as  stated  in  that 
case.  That  legislation  specified  the  cause  of  forfeiture,  de- 
clared that  cause  should  forfeit  the  land,  and  gave  the  land 
at  once  by  legislative  grant  to  certain  persons,  thus  evinc- 
ing an  intent  to  dispense  with  any  inquest  upon  the  facts 
producing  forfeiture.  That  decision  depended  on  that  par- 
ticular legislation,  which  to  answer  a  certain  public  policy, 
plainly  evinced,  for  reasons  stated  in  that  case,  a  design  to 
at  once  forfeit  the  titles  of  certain  persons,  and  at  once  give 
them  to  others.  No  such  policy  or  necessity  here  exists. 
There  is  no  analogy  of  force  between  legislation  to  forfeit 
lands  of  private  individuals  for  neglect  of  public  duty  and 


HoRNBRooK  V,  TowN  OF  Elm  Grove.  547 

legiBlation  forfeiting  the  very  existence  and  cutting  short 
the  functions  of  public  corporations  constituting  a  part  of 
the  machinery  of  governmental  administration. 

Even  as  to  private  corporations,  our  rule  is,  as  it  is  every- 
where, that  there  must  be  direct  judicial  adjudication  of  the 
fact  causing  the  forfeiture  and  of  that  forfeiture,  and  I 
think  the  reasons  for  requiring  it  in  the  case  of  towns  are 
tenfold  stronger  than  in  cases  of  private  corporations.  In 
Baltimore  d  O.  R.  Co.  v.  Supervisorg,  etc.,  of  Marshall  Co.,  3  W. 
Va.  323,  the  Court  declared  the  principle  that  a  forfeiture 
of  a  corporate  charter  must  be  judicially  declared  before  its 
forfeiture  could  be  recognized  in  any  court,.  The  charter 
act  provided  that  if  the  road  should  not  be  completed  by  a 
certain  date  "then  this  act  shall  be  null  and  void;"  thus 
abrogating  the  very  act  giving  corporate  life — ^a  stronger 
case  for  forfeiture  without  judicial  sentence  than  this.  Could 
there  be  a  stronger?  The  court  said  the  question  of  forfeit- 
ure could  not  be  raised  except  by  a  proceeding  in  the  name 
of  the  state  against  the  company  to  declare  and  determine 
judicially  the  forfeiture  and  annul  the  charter.  As  regards 
the  language  of  the  act,  that  was  as  strong  an  instance  of 
legislative  intent  to  at  once  forfeit  as  this,  if  not  stronger. 
So  in  Lumber  Co.  v.  Ward,  30  W.  Va.  43  (3  S.  E.  Rep.  227)  it 
was  held  that  "a  cause  of  forfeiture  can  not  be  taken  ad- 
vantage of  or  enforced  against  a  private  corporation  collat- 
erally or  incidentally,  or  in  any  other  manner  than  by  direct 
proceeding  for  that  purpose  against  the  corporation,  so  that 
it  may  have  an  opportunity  to  answer;  and  the  state  can 
alone  institute  such  a  proceeding,  since  it  may  waive  a 
broken  condition  of  a  compact  with  it  as  well  as  an  indi- 
vidual can." 

But  it  is  said  that  the  reason  of  such  decisions,  as  to  pri- 
vate corporations,  is  that  they  are  contracts  with  the  state, 
and  can  only  be  forfeited  by  due  process  of  law,  by  judicial 
hearing,  as  mere  laws  can  not  impair  the  obligation  of  con- 
tracts. I  fail  to  be  impressed  that  this  draws  a  substan- 
tial difference.  In  both  cases  the  state  created  or  granted 
the  franchise.  It  is  with  it  to  enforce  or  condone  the  for- 
feiture as  much  in  the  one  as  in  the  other  case,  contract  or 
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no  contract.  Indeed,  it  is  more  necessary  to  vest  this  right 
of  enforcement  or  condonation  of  the  forfeiture  in  the  state 
in  case  of  a  town  than  in  case  of  private  corporations^  be- 
cause a  town  is  a  part  of  the  government,  delegated  as  the 
agent  of  the  rftate  to  administer  government  in  its  stead  in 
a  given  locality  and  in  certain  respects;  and,  the  powers  of 
government  being  vewted  in  the  state,  it  ought  to  be  left 
to  it  to  say  whether  the  interests  of  the  people  to  be  af- 
fected will  be  better  promoted  by  the  abolition  or  continu- 
ance of  the  municipal  charter.  If  the  idea  is  that  the  power 
to  end  the  charter  being  with  the  legislature,  it  has  in  ad- 
vance provided  that  in  a  certain  event  it  shall  ipso  facto  in- 
stantly cease,  it  is  plain  that  the  theory  of  contract  is  not  an 
element  of  this  proposition,  and  can  not  be  used  as  a  reason 
why  we  should  dispense  with  the  rule  requiring  a. direct 
declaration  of  forfeiture.  As  stated  above,  I  do  not 
think  the  words  "thereby  forfeited"  amount  to  a  legislative 
forfeiture  in  advance,  without  sentence.  The  statute  mere- 
ly specifies  a  cause  of  forfeiture,  leaving  its  ascertainment 
to  be  governed  by  the  general  law  on  the  subject. 

The  case  of  Oakland  R,  Co,  v.  Oakland  B.  d  F.  V.  /?.  Co.,  45 
Cal.  365,  is  especially  called  to  our  attention.  It  was  an  in- 
junction to  restrain  a  company  from  building  a  railroad  be- 
because  the  charter  limited  its  construction  to  certain  time, 
and  provided,  in  case  of  failure,  the  franchise  should  **utter- 
ly  cease  and  be  forfeited,"  and  it  was  held  it  was  a  forfeiture 
by  the  act  without  judicial  declaration.  Variant  decisions, 
as  confusing  as  an  Egyptian  labyrinth,  can  be  found  in  the 
vast  number  of  decisions  in  different  national  and  state 
courts  in  the  endless  series  of  reports.  We  must  select 
those  most  persuasive  to  us.  But  we  must  follow  our  own 
reports.  Shall  we  leave  the  cases  of  Baltimore  d  O.  /?.  Co.  v. 
Supervisors,  etc,,  of  Marshall  Co.,  and  Lumber  Co.  v.  Ward,  su- 
pra, and  follow  the  ('alifomia  case?  Vpham  v.  Hosking.  G2 
Cal.  250,  followed  the  case  just  cited.  It  was  a  franchise 
granted  to  individuals,  not  a  corporation.  The  remarks  of 
Marshall,  C.  J.,  in  V.  S,  v.  Orundy,  3  Cranch  337,  that  where 
the  forfeiture  is  by  common-law  nothing  vests  in  the  govern- 
ment until  some  legal  step  has  been  taken  to  assert  the  right. 
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but  a  statutory  forfeiture  is  different,  were  made  as  to  a 
statute  declaring  a  vessel  forfeited  if  a  false  oath  were  taken 
t6  procure  a  register.  It  was  a  forfeiture  by  a  private  in- 
dividual of  private  property,  not  like  the  government's  sol- 
emn grant  of  incorporation  for  municipal  purposes,  or  a  pri- 
vate corporation.  Per  contra  the  California  cases,  I  may 
oite  the  case  of  Banik  v.  Dawson,  13  La.  497.  The  statute 
enacted  that  if  a  bank  suspend  specie  payment  for  more 
than  ninety  days,  "the  charter  shall  be  ipso  facto 
forfeited  and  void."  Here  was  a  much  stronger  stat- 
utory declaration  of  forfeiture  than  in  this  case.  It 
was  held  that  a  cause  of  forfeiture  can  not  be 
taken  advantage  of  or  enforced  against  a  corpora- 
tion incidentally,  or  in  any  ohter  mode  than  by  a  direct 
proceeding  instituted  by  the  government,  because  it  may 
waive  a  broken  condition  of  a  contract  or  charter,  as  well 
as  an  individual,  and  that  it  continued  to  exist  as  long  as 
the  state  did  not  claim  the  forfeiture.  I  think  this  decis- 
ion supported  abundahtly  by  authority  almost  universal. 

But  it  is  agreed  that  no  proceeding  in  any  court  by  quo 
warranto  or  other  process  lies  to  declare  the  forfeiture  of  a 
municipal  corporation,  and  therefore  the  section  of  the  Code 
declaring  that  for  certain  causes  the  charter  shall  be  for- 
feited would  be  a  dead  letter  and  not  enforceable,  unless  it 
may  be  enforced  in  a  collateral  way,  such  as  is  proposed  in 
this  suit.  This  is  not  a  quo  warranto  or  other  such  direct 
proceeding,  and  we  are  not  called  upon  to  decide  whether 
quo  warranto  or  other  judicial  process  would  lie,  and  it  would 
be  perhaps  obiter  dictum  to  decide  it  in  this  case. 

Speaking  for  myself,  I  do  not  think  quo  warranto  or  any 
other  judicial  process  lies  to  forfeit  the  charter  of  a  muni- 
cipal corporation,  and  this  because  it  is  a  part  of  the  govern- 
ment itself,  and  it  lies  only  with  the  legislature  to  take  away 
its  charter.  Think  of  a  court  declaring  the  charter  of  the 
city  of  New  York  forfeited.  "Municipal  corporations  are 
mere  instrumentalities  of  the  state  for  the  more  convenient 
administration  of  local  government.  Their  powers  are  such 
as  the  legislature  may  confer,  and  these  may  be  enlarged, 
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abridged  or  entirely  withdrawn  at  its  pleasure.  This  is 
common  learnings  found  in  all  adjudications  on  the  subject 
of  municipal  bodies,  and  repeated  by  text  writers.  There 
is  no  contract  between  the  state  and  the  public  that  the 
charter  of  a  city  shall  not  be  at  all  times  subject  to  legisla- 
tive control."  Meriwcather  v.  Garrett,  102  U.  S.  511.  So  has 
said  this  Court  in  Probasco  v.  MaundsviUe,  11 W.  Va.  501,  and 
Board  of  Ed.  v.  Board  of  Ed.,  30  W.  Va.  424, 430  (4  S.  E.  Rep. 
640) ;  1  Beach  Pub.  Corp.  §  63. 

Such  a  corporation  being  thus  a  part  of  the  very  govern- 
ment itself,  its  agent  by  it  constituted  to  perform  certain 
functions,  even  legislative  functions,  which  belong  exclu- 
sively to  the  legislature  as  a  separate  department  of  the 
government,  if  the  judiciary  can  annul  the  charter, 
it  invades  the  domain  of  the  lawmaking  department 
by  abolishing  the  agency,  and  its  powers  to  admin- 
ister government  as  directed  by  the  legislature,  in 
opposition  to  its  will  that  such  functions  shall  be 
adminstered  by  its  own  chosen  agent.  The  very  power  to 
constitute  the  agent  is  here  a  legislative  prerogative,  and 
that  power  is  nullified  by  a  court,  and  the  powers  committed 
to  that  agent,  confessedly  pertaining  to  the  legislature,  can 
no  longer  be  exercised  as  commanded  and  deemed  wise  by 
the  legislature,  and  its  powers  are  to  that  extent  thwarted 
and  crippled. 

In  England  the  power  is  exercised  by  quo  vrarranto  and 
scire  facias.  The  charters  of  London  and  of  the  colonies  of 
Massachusetts,  Rhode  Island  and  Connecticut  were  thus  ab- 
rogated. Mr.  Beach  expresses  the  opinion,  as  also  Judge 
Dillon,  that  the  judiciary  can  not  here  exercise  this  power, 
since  these  corporations  being  purely  public  corporationSr 
Composed  of  citizens,  formed  only  for  local  government  by 
the  legislative  department,  to  give  the  judiciary  the  power 
of  dissolution  would  make  it  co-ordinate  with  the  legislative 
power  in  control  of  local  government  and  local  legislation, 
and  the  power  over  municipal  corporations  vested  in  the  leg- 
islature is  limited  only  b\  the  constitution,  and  in  it  the  leg- 
islature can  have  no  rival,  and  neither  the  judiciary  nor  the 
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executive  can  create  or  destroy  a  municipality,  which  is  but 
a  subdivision  of  the  state  government.  Dill.  Mun.  Corp.  §§ 
112, 168,  720,  896;  Beach,  Pub.  Corp,  §§  118,  11J>.  There  are 
cases,  however,  holding  that  the  power  to  declare  a  forfeiture 
exists  in  the  courts.  People  v.  City  of  Rirerside,  66  Cal.  288 
(5  Pac.  350);  8tate  v.  Independent  School  Dist,,  29  Iowa  264; 
Dodge  v.  People,  113  111.  491  (1  N.  E.  Rep.  826.) 

But  grant  that  there  is  no  judicial  process  directly  to  de- 
clare the  forfeiture.  I>oes  that  compel  us  to  say  that  it  can 
be  enforced  judicially  in  collateral  proceedings?  By  no 
means;  but  the  legitimate,  logical  conclusion  therefrom 
would  be  that  as  there  is  no  direct  there  can  be 
no  indirect  procet^^;  that  if  you  can  not  accomplish 
the  result  directly,  you  can  not  collaterally.  It  is 
enough  for  us  to  say  that  in  the  indirect  way  proposed  in 
this  suit,  the  power  of  taxation  essential  to  the  exercise  of 
the  powers  of  a  town,  and  which  is  lawful  unless  the  corpor- 
ation is  defunct,  can  not  be  denied.  But  there  is  a  remedy, 
and  in  my  judgment  the  only  remedy,  and  that  is  with  the 
legislature.  It  gave;  it  alone  can  take  away.  It  is  with  it, 
as  it  ought  to  be,  to  say  whether  the  public  interest  involved 
will  be  better  promoted  by  looking  over  the  misuser  of  the 
corporate  powers,  and  trusting  for  better  things  from  the 
present  or  another  set  of  officers,  or  to  blot  out  the  munici- 
pality. The  fact  that  our  constitution  in  article  VI,  section 
39,  provides  that  the  legislature  shall  not  pass  local  or  special 
laws  incorporating  cities,  towns,  or  villages,  or  amending 
the  charter  of  any  city,  town  or  village  containing  a  popula- 
tion of  less  than  two  thousand,  but  it  shall  provide  by  general 
law  for  those  cases,  does  not  take  away  that  power  residing  in 
that  body  to  repeal  or  declare  forfeited  a  charter  of  a  town. 
The  legislature  can  do  anything  not  prohibited.  The  object 
of  the  provision  was  to  prevent  multitudinous  special  acts 
creating  or  amending  municipal  charters  consuming  the  time 

of  the  legislature;  but  this  limits  only  the  power  to  create 
or  amend  charters,  and  it  does  not  prohibit  the  repeal  of  a 
charter  by  special  act,  or  anything  trenching  on  the  power 
of  the  legislature  over  municipal  corporations  existing.  See 
;^tate  V.  /Sf/ecM,  43  N.  J.  Law  542. 
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Were  this  a  proceeding  directly  assaaltlng  the  corporatioa, 
I  should  say  private  indviduals  could  not  maintain  it,  bat 
only  the  state.  There  would  be  more  reason  for  confining 
this  power  to  the  state's  election  than  in  cases  of  private  cor- 
porations. It  ought  not  to  lie  with  indviduals^  from  mere 
personal  interest^  caprice  or  impulse  of  prejudice,  to  make 
suggestions  of  misuser,  and  makej  the  existence  of  towns  the 
football  of  litigation.     Cooley,  Const.  Lim.  254. 

Counsel  for  appelhtes  suggests  that  this  suit  is  wrongly 
brought  against  the  town,  and  should  be  only  against  it8 
officers,  and  that  in  suing  the  town  its  continued  existence  is 
admitted.  People  v.  City  of  Spring  Valley,  129  111.  169  (21 N. 
E.  Rep.  843)  supports  this  contention.  But  reputable  author- 
ities cited  in  it  say  that  there  is  a  distinction  between  private 
and  municipal  corporations  in  this  respect,  and  that  an  in- 
formation against  a  municipal  corporation  by  its  corporate 
name,  even  where  its  corporate  existence  is  challenged,  is 
rightly  brought,  it  is  as  a  corporation  de  facto,  though  not 
de  jure  State  v.  Bradford,  32  Vt.  50;  People  v.  Citif 
of  Riverside,  66  Cal.  288  (5  Pac.  350).  In  the  latter  cane 
other  California  cases  are  cited  justifying  that  rule.  In 
State  v.  Brown,  31  N.  J.  Law  355,  an  acticm  to  have  it 
adjudged  that  a  corporation  was  never  legally  consti- 
tuted, it  was  held  that  the  proceeding  must  be  one  that 
will  bring  the  cori)oration  itself  directly  before  the 
court.  It  occurs  to  me  that  even  in  a  proceeding  to  di- 
rectly test  the  existence  of  a  corporation,  it  ought  to  be 
a  party  by  its  assumed  corporate  name,  as  its  existence  as 
such  is  the  very  thing  to  be  tried — its  right  to  live  and  act  in 
that  name — and  that  its  lawful  existence  is  not  admitted 
simply  by  impleading  it  in  that  name,  when  the  pleading 
denies  it.  If  so,  a  suit  like  this  to  enjoin  taxes  assessed  in 
the  name  of  a  corporation  is  more  properly  brought  against 
it  as  a  party,  and  it  does  not  estop  the  plaintiff  from  contest- 
ing its  validity,  so  far  as  this  objection  goes. 

For  reasons  stated  above,  the  decree  is  affirmed. 
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LocKiiEAD  V.  Berkeley  Springs  Waterworks  &  Improve-,— 

MENT  Co.  et  oL  ,^' 

Submitted  January  31,  1895— -Decided  April  13,  1895. 

1.  Pleading— Demurrer— Exhibits. 

In  passing  upon  a  demurrer  to  a  bill  with  which  written  docu- 
ments are  exhibited,  aa  parts  thereof,  the  court  is  not  bound  to 
accept  as  true  and  correct  the  allegajtiouB  conitained  In  the  bill 
as  to  whtat  such  documents  prove,  or  what  is  their  effect  in  law, 
but  may  look  to  and  go  by  the  documents  themselves. 

2.  Mechanic's  Lien— Oath  to  Mechanic's  Account. 

Chapter  75  of  the  Oode  creates  the  mechanic's  lien  in  certain 
cases,  on  certain  conditions;  and  section  4<of  such  cbaiiter,  among 
other  things,  provides  that  such  account,  to  be  effectually  filed 
fo^  record  as  a  lien,  must  be  sworn  <to  by  thie  person  claiming  the 
lien,  or  by  some  person  on  his  behalf.  Such  oath  is  an  element 
essential  to  the  creatk>n  of  the  lien,  and,  to  be  effectual,  must  be 
in  writing,  as  a  part  in  some  way,  of  the  paper  writing  filed  for 
record. 

3.  Mechanic's  Lien— Authentication  of  Official  Bignaturb. 

If  such  aflidavlt  be  made  before  any  officer  of  another  state  or 
country,  such  as  the  District  of  Columbia,  it  is  not  duly  authenti- 
cated for  record  until  it  is  subscribed  by  sucrh  officer,  and  there 
be  annexed  thereto  the  certificate  of  the  clerk  or  other  officer  of 
■a  court  Off  record  of  such  state  or  country,  under  an  official  seal, 
verifying  the  genuineness  of  the  signature  of  the  first  mentioned 
officer,  and  his  authority  to  administer  an  oath.  Section  31,  chap- 
ter 130,  of  the  Code.  A  case  in  which  these  rules  are  discussed 
and  applied. 

Flick  &  Westenhaver  and  Henry  R.  Elliott  for  appel- 
lant, cited  Code,  c.  130,  s.  31;  Id.  c.  73,  s.  3;  Id.  c.  73,  s.  5;  Id. 
c.  13,  s.  4;  Id.  e.  75,  ss.  4,  5;  2  Min.  Inst.  864;  8  Gratt.  12;  6 
Gratt.  660;  Dev.  Deeds,  §  500;  Rev.  Stat.  D.  C.  §  916;  Rev. 
Stat.  U.  S.  c.  115,  §  2;  1  W.  Va.  16;  22  W.  Va.  667;  32  W. 
Va.  174;  Dev.  Deeds,  §g  473-4-5;  14  111.  254;  12  Bush.  408;  1 
Am.  &  Eng.  Enc.  Law  1020;  Dev.  Deeds  502;  13  Peters  17;  7 
Watts.  334;  1  Dev.  &  Bat.  Eq.  7;  8  Greenl.  Ev.  §  383;  DanL 
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Ch.  Prac.  p.  892;  6  Veaaey  823;  13  W.  R.  128;  8  East  364;  1 
Peters  368;  26  W.  Va.  807 ;  7  W.  Va.  569. 

W.  II.  Travers  for  appellee^  cited  Code,  c.  50,  s.  4;  Id.  c. 
73,  8.  3;  Id.  c.  75,  ss.  2,  4, 7;  Id.  c.  130,  s.  31;  Code  (Va.)  c.  176. 
8.  27;  115  U.  S.  122;  7  W.  Va.  467;  Id  415;  13  Peters  17;  32 
Am.  Dec.  765;  Phillips  Mecbs.  Liens  §  366. 

Holt,  President: 

The  bill  in  this  case  was  filed  in  the  Circuit  Court  of  Mor- 
gan county  for  the  enforcement  of  a  mechanic's  lien,  under 
chapter  75  of  the  Code.  There  was  a  demurrer  to  the  bill, 
whicl  was  sustained  by  the  court;  and  the  plaintiff  express- 
ing no  desire  to  amend,  the  bill  was  dismissed,  and  this  ap- 
peal has  been  allowed. 

The  decree  sustaining  the  demurrer  is  the  one  error  com- 
plained of.  The  main  ground  of  demurrer  was  that  the  me- 
chanic's lien  had  not  been  sworn  to,  and  the  oath  certified,  as 
required  by  statute.  The  bill  alleges  that  the  plaintiff  made 
the  affidavit  required  by  statute,  and  on  the  29th  day  of  June, 
1894,  he  had  the  same  admitted  to  record  in  the  clerk's  oflSee 
of  the  County  Court  of  Morgan  county.  A  copy  of  the  me- 
chanic's lien,  with  the  aflfidavit  therein,  is  filed  as  an  exhibit 
with  the  bill. 

Under  the  provision  of  section  4,  chapter  75,  of  the  Code, 
the  party  claiming  a  lien  "shall  within  sixty  days  after  he 
ceases  to  labor  on  or  furnish  material  or  machinerv  for  such 
building  or  other  structure,  file  with  the  clerk  of  the  county 
court  of  the  county,  in  which  the  same  is  situated,  a  just  and 
true  account  of  the  amount  due  him,  after  allowing  all  cred- 
its, together  with  a  description  of  the  property  intended  to 
be  covered  by  the  lien,  sufficiently  accurate  for  identifica- 
tion^ with  the  name  of  the  owner  or  owners  of  the  property, 
if  known,  which  account  shall  be  sworn  to  by  the  person 
claiming  the  lien,  or  some  person  in  his  behalf." 

The  affidavit  is  as  follows :  "District  of  Columbia,  Citv  of 
Washington— 88.,"— and  signed,  "James  Lockhead,"  and  con- 
cludes with  the  following  certificate:  "Subscribed  and 
sworn  to  before  me  this  28th  day  of  June.  A.  D.  1894.    J.  B- 
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Young,  Clerk  Supreme  Court,  D.  C.  (with  the  seal  of  the  Su- 
preme Court  of  the  District  of  Columbia)  by  M.  A.  Chancey, 
Assistant  Clerk." 

The  case  in  hand  has  been  argued  by  counsel  as  depending 
upon  the  true  construction  of  section  31  of  chapter  130  of  the 
Code,  regulating  certain  matters  of  evidence,  which  is  as  fol- 
lows: "In  any  case  in  which  an  oath  might  be  administered 
by,  or  an  affidavit  made  before,  a  justice,  the  same  may  be 
done  by  or  before  a  county  commissioner,  notary  public,  or  a 
commissioner  appointed  by  the  governor,  or  by  a  court  or  the 
clerk  thereof;  or  in  case  of  a  survey  directed  by  a  court  in  a 
case  therein  pending,  bj'  or  before  the  surveyor  directed  to 
execute  said  order  of  survey.  An  affidavit  may  also  be  made 
beforeany officerof  another  state  or  country-  authorized  by  its 
law  to  administer  an  oath,  and  shall  be  deemed  duly  authen- 
ticated if  it  be  subscribed  by  such  officer,  and  there  be  an- 
nexed to  it  a  certificate  of  the  clerk  or  other  officer  of  a  court 
of  record  of  such  state  or  country,  under  an  official  seal,  veri- 
fying  the  genuineness  of  the  signature  of  the  first  mentioned 
officer,  and  his  authority  to  administer  an  oath."  It  must  be 
read  in  connection  with  section  4  of  chapter  50,  which  reads 
as  follows :  "Where  any  oath  may  lawfully  be  administered, 
or  affidavit  or  deposition  taken  within  any  county,  it  may 
be  done  by  a  justice  therein,  unless  otherwise  expressly  pro- 
vided by  law." 

1.  It  will  be  seen  that  section  31  of  chapter  130  seems  to 
be  divided  into  two  clauses,  providing  for  two  classes  of 
cases.  This  law  had  its  inception  as  section  3  of  chapter 
65  of  the  act  of  March  6, 1841  (see  Acts  1840-41,  p.  76)  which 
reads  as  follows:  "That  in  all  cases  when  by  law  the  affi- 
davit of  any  person  residing  in  another  state  of  the  United 
States  or  any  district  or  territory  thereof,  or  in  any  foreign 
country  is  required  or  may  be  necessary  in  any  judicial  pro- 
ceeding in  this  state,  the  same  shall  be  deemed  duly  and 
properly  authenticated  if  subscribed  and  taken  before  some 
officer  of  such  state,  district  or  territory,  or  foreign  country, 
authorized  by  the  laws  thereof  to  administer  an  oath  or 
affirmation,  and  shall  have  annexed  thereto  a  certificate  of 
the  clerk  or  other  proper  officer  of  a  court  of  record  of  such 
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state,  district  or  territory  or  foreign  country  under  the  seal 
of  such  court,  if  there  be  a  seal,  or  of  any  of  the  officers  or 
agents  before  mentioned^  verifying  the  genuineness  of  the 
signature  of  said  oflflci^r,  the  existence  of  such  oflSce  and  the 
authority  of  such  oflficer  to  administer  an  oath  or  affirmation.*' 
The  officers  and  agents  before  mentioned  in  the  act  are  "all 
American  ministers  plenipotentiary^  charges  d'affaires,  con- 
suls-general, consuls^  vice-consuls,  and  commercial  agents, 
duly  appointed  and  recognized  in  any  foreign  country.*' 
Chapter  57  of  the  act  of  14th  February,  1844  (see  Acts  184a- 
44,  p.  52)  authorized  the  governor  to  appoint  and  eornmia- 
sion  in  each  of  the  other  states,  in  the  territories,  and  in  the 
District  of  Columbia,  one  or  more  commissioners,  with 
authority  to  take  acknowledgments  and  proof  of  deeds,  etc,; 
and  section  three  of  the  chapter  provides  as  follows: 
"Every  commissioner  appointed  by  this  act  shall  have  full 
power  and  authority  to  administer  all  lawful  oaths  and  affir- 
mations, and  his  certificate  of  the  same  shall  have  the  same 
effect  in  the  courts  of  the  commonwealth  as  the  certificates 
of  judges,  justices  and  commissioners  in  this  common- 
wealth." The  act  of  April  4, 1848  (Acts  1847-48,  p.  61)  pro- 
vided that  notaries  public  should  have  the  same  right  and 
power  to  administer  oaths  in  all  cases  which  justices  of  the 
peace  now  have  and  exercise,  and  their  certificates  and  seals 
shall  be  entitled  to  the  same  faith  and  credit  as  those  of 
justices  of  the  peace.  Then  came  the  revisal  of  the  Code 
of  1849.  See  report  of  Revisers  of  1849  (page  866).  Down 
to  this  time  the  modes  of  authentication  of  oaths  by  domes- 
tic and  foreign  and  quasi  foreign  officers  were  separate  and 
distinct.  The  latter  clause,  as  it  now  stands,  mentioned  the 
District,  and,  putting  it  in  the  same  class  with  foreign  coun- 
tries proper,  required  an  additional  certificate,  verifying  the 
genuineness  of  the  signature  of  the  foreign  officer,  taking 
and  certifying  the  oath,  the  existence  of  such  office,  and  the 
authority  of  such  officer  to  administer  an  oath  or  affirma- 
tion. The  revisers  of  1849  put  the  section  in  its  present 
form,  including  the  methods  of  authentication  by  state  and 
county  officers  in  the  first  clause,  and  the  method  of  authen- 
tication by  foreign  and  quasi  foreign  officers  in  the  last  or 
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second  clause.  See  section  26,  chapter  176,  p.  665,  Code 
1849.  It  was  amended  and  re-enacted  by  the  act  of  De- 
cember 21, 1859  (see  Acts  1859-60,  p.  139)  so  as  to  read  as  we 
find  it  in  the  edition  of  1860  of  the  Code  of  1849  (see  Code 
1860,  8.  27,  c.  176,  p.  726)  which,  for  the  purpose  now  in  hand, 
isthe  same  aswenowhave  it  in  this  state  by  section  31,  chap- 
ter 130,  Code  1891,  p.  827. 

2.  Not  only  does  the  history  of  the  enactment  in  question 
tend  to  show  that  the  first  clause  of  section  31  of  chapter  130 
is  confined  to  authentication  of  oaths  taken  and  certified  by 
state  and  county  officers,  and  that  the  second  clause  is  con- 
fined to  the  mode  of  authentication  of  oaths  taken  and  cer- 
tified by  officers  of  all  other  states  and  countries  including 
the  District  of  Columbia,  but  I  think  such  is  the  fair  read- 
ing  and  meaning  of  the  section,  by  its  own  language  and 
terms.  For  we  see  that  all  the  officers  mentioned  in  the 
first  clause  are  unequivocally  state  or  county  officers,  unless 
it  be  the  notary  public,  and  the  court  or  the  clerk  thereof; 
and  as  to  those  there  can  be  no  doubt,  when  we  consider 
the  history  of  the  enactment,  and  its  present  apparent  class- 
ification of  domestic  and  foreign  officers,  but  especially 
when  we  consider  that  the  extent  of  the  authority  of  the  justice 
is  made  the  measure  of  the  authority  of  all  the  others  named 
in  this  first  class,  for  his  authority,  we  see  by  section  4  of 
chapter  50,  is  limited  to  his  state  and  county,  and  so  we 
must  regard  the  notaries  public  and  courts  and  clerks  men- 
tioned as  being  state  and  county  officers  and  tribunals;  and 
the  commissioner  appointed  by  the  governor  for  another 
state  is,  of  course,  an  officer  of  this  state. 

3.  The  reason  and  purpose  of  the  law,  as  founded  upon 
the  state  of  facts  leading  to  the  enactment  of  the  require- 
ment of  an  additional  and  supplementary  certificate  of  au- 
thentication in  the  latter  class  of  cases  which  does  not  ex- 
ist in  the  other,  also  tend  to  justify  the  same  construction. 
Heretofore  the  general  rule  prevailed  that  the  law,  written 
or  unwritten,  of  a  foreign  state  or  country,  had  to  be  proved 
as  a  fact;  but  now,  by  section  4  of  chapter  13  of  the  Code, 
the  courts  of  this  state  shall  take  judicial  notice  of  the 
laws  of  another  state  and  country,  whenever  material,  and 
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would  be  thus  informed  that  a  certain  class  of  officers  are 
authorized  by  the  laws  of  the  District  of  Columbia  to  ad- 
minster  ^n  oath.  But  they  would  still  need  to  be  certified 
in  some  way  that  the  officer  in  question  belonged  to  such 
class^  and  that  his  signature  was  genuine^  so  that  some  of 
the  reasons  that  occasioned  the  law  still  exist.  And,  even 
if  that  could  have  any  bearing,  no  part  of  the  certificate  has 
been  dispensed  with,  but  the  law-maker  has  seen  fit  to  pre- 
serve it  intact,  notwithstanding  the  enactment  of  section  4 
of  chapter  13  of  the  (.*ode  of  1868,  as  borrowed  from  the 
New  York  Code  of.  Procedure.  Parker  v.  Clark  (1874)  7  W. 
Va.  467,  and  Dickinson  v.  Railroad  Co.,  Id.  390,  are  the  only 
cases  cited,  and  the  onij  ones  I  have  been  able  to  find  in  our 
Reports,  bearing  in  any  degree  upon  this  point.  There  the 
authority  of  the  clerk  of  the  district  court  of  the  United 
States  for  the  district  of  West  Virginia  to  administer  an 
oath  under  the  first  clause  of  section  31  of  chapter  130  (sec- 
tion 27  of  chapter  176,  Ed.  1860)  of  the  Code  of  Virginia  is 
expressly  put  upon  the  ground  that  he  was  the  clerk  of  a 
court  holding  and  exercising  jurisdiction  within  the  limits 
of  this  state.  These  courts  are,  in  some  respects  enumerat- 
ed, recognized  as  courts  of  the  state  and  are  therefore  with- 
in the  meaning  of  the  term  "by  a  court  or  the  clerk  of  any 
court,"  as  used  in  the  first  clause  of  section  27  of  chapter  176 
of  the  Code  (Ed.  1860)  of  Virginia.  And  in  Dickinsmi  v.  Rail- 
road Co.,  7  W.  Va.  390,  such  United  States  district  court 
held  within  this  state  is  held  to  be  a  local  court  of  the  state, 
within  the  meaning  of  section  5  of  chapter  130  of  the  Code 
of  1868,  and  not  within  the  meaning  of  section  19  of  chapter 
130  of  such  Code.  The  clerk  in  thi»  case  was  considered  an 
officer  of  a  domestic  federal  court,  and  therefore  within  the 
reason  and  meaning  of  the  first  clause  of  the  section;  and 
for  that  reason  there  wae  not  needed  to  be  annexed  thereto 
any  certificate  under  an  official  seal  of  a  court  of  record, 
verifying  the  genuineness  of  the  signature  of  the  first  men- 
tioned officer,  and  his  authority  to  administer  an  oath,  as 
would  have  been  needed  had  such  clerk  been  held  to  be  an 
officer  of  another  state  or  country,  authorized  by  its  laws  to 
administer  an  oath.    And  the  terms  in  the  latter  clause. 
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^'any  officer  of  another  state  or  country/'  are  used  in  con- 
tradistincton  to  the  officers  mentioned  in  the  first  clause, 
and  therefore  import  that  such  officers,  so  mentioned  by 
name,  are  domestic  officers  of  the  state  and  countries,  and 
further  are,  in  effect,  equivalent  to  saying  all  officers  of 
another  state  or  country,  authorized  by  its  laws  to  admin- 
fiter  an  oath,  must  ha\e  the  genuineness  bf  their  signatures, 
and  their  authority  to  administer  an  oath  by  the  laws  of 
their  respective  states  or  countries,  verified  by  the  addition- 
al certificate  annexed  thereto  of  the  clerk  or  other  officer 
of  a  court  of  record  of  such  state  or  country,  under  an  offi- 
cial seal. 

But  the  bill  alleges  that  the  plaintiff  made  the  affidavit 
required  by  statute.  Must  this  allegation  be  taken  to  be 
true  on  demurrer,  when  the  copy  of  the  paper  filed  and  re- 
corded as  his  mechanic's  lien  is  exhibited  as  a  part  of  his 
bill,  and  may  show  such  allegation  not  to  be  true?  Such 
documentary  evidence  exhibited  with  and  made  part  of  the 
bill  must  at  sometime  be  read,  and  its  legal  effect,  and  the 
fact  it  proves,  be  determined  by  the  court.  The  modem 
rule  is  that  this  may  be  done  in  passing  upon  the  demurrer, 
and  the  court  is  not  bound  to  accept  as  true  for  such  purpose 
the  allegation  contained  in  the  bill  as  to  what  fact  the  paper 
proves,  or  what  is  its  effect  in  law.  See  1  Beach,  Mod.  Eq. 
Prac.  §  229;  Interstate  Land  Co.  v.  Maxwell  Land-Orant  Co., 
139  r.  S.  569  (11  Sup.  Ci.  656);  Dillon  v.  Barnard,  21  Wall. 
430;  Lea  v.  Robeson,  12  Gray  280. 

The  court  will,  on  demurrer,  construe  the  instrument  for 
the  pleader.  See  North  v.  Kizer,  72  111.  172.  In  our  practice 
it  is  no  longer  an  open  question.  Bias  v.  Tickers,  27  W.  Va. 
456.  This  leads  to  no  inconvenience,  as  the  court  may,  in 
one  or  more  ways,  when  there  is  proper  occasion  for  it,  hold 
the  ultimate  decision  of  the  demurrer  in  suspense  until  a 
further  or  the  final  hearing.  See  1  Barb  Ch.  Prac.  345;  4 
Minor  Inst.  1146;  Pryor  v.  Adams,  1  Call  391.  For  collection 
of  authorities,  and  discussion  of  general  subject,  see  Kester 
v.  Lyon  (20  S.  E.  Rep.  934),  40  W.  Va.  161. 

Another  point  made  by  counsel  for  appellant  is:     ''<7on- 
<?edinj^  f<»r  the  H^ake  of  argument,  that  the  certiQcate  annex- 
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ed  to  the  affidavit  to  the  account  filed  in  the  clerk's  office 
does  not  contain  all  that  section  31  of  chapter  130  requires, 
yet  it  does  show  that  the  affidavit  was  made  before  an  officer 
who  the  court  judicially  knows  has  authority  to  administer 
an  oath,  yet  the  fact  of  such  authority,  and  the  genuineness 
of  his  signature,  may  be  proved  by  parol  or  otherwise  by 
evidence  aliunde  at  the  hearing  of  the  cause.    They  say  that 
the  paper  (the  copy  of  the  mechanic's  lien  account)  filed  as 
an  exhibit  with  the  bill  purports,  upon  its  face,  to  have  been 
sworn  to  by  the  plaiiitilf,  the  lienor;  the  bill  alleges  that  lie 
made  up  a  just  and  true  account  of  the  amount  due  to  him 
from  said  company,  with  a  description  of  the  property  in- 
tended to  be  covered  by  the  lien,  made  the  affidavit  thereto 
required  by  the  statute,  and  on  the  29th  day  of  June,  1894. 
filed,  and  had  the  same  admitted  to  record;  that  this  wa& 
sufficient  to  require  the  overruling  of  the  demurrer:  that 
the  objections  to  the  affidavit,  even  if  well  founded,  go,  not 
to  the  substance  of  the  act,  but  merely  to  the  proof  furnish- 
ed ;  that  it  had  been  sworn  to — in  other  words,  the  authen- 
tication of  the  genuineness  of  the  clerk's,  or  of  the  assist- 
ant clerk's  signature,  and  his  authority  to  administer  an 
oath,  is  defective.     To  authenticate  a  writing  is  to  perform 
certain  acts  upon  it  for  the  purpose  of  rendering  it  admissi- 
ble in  evidence  as  being  what  it  purports  to  be,  without 
proof  by  witnesses  that  it  is  such.    Authentication  is  then 
merely  a  convenient  method  of  furnishing  proof  of  certain 
things.    When,  therefore,  the  section  in  question  says  an 
affidavit  will  be  sufficiently  authenticated  in  a  certain  form, 
verifying  the  genuineness  of  the  signature  and  the  author- 
ity of  the  person  administering  the  oath,  it  simply  means 
this  is  one  method  of  making  the  affidavit  admissible  in  the 
evidence  without  other  i)roof  of  such  genuineness  and  such 
authority.     It  does  not  purport  to  be  the  only,  or  an  exclu- 
sive method.    Nor  does  it  follow  that  if  the  oath  was  in  fact 
lawfully  administered,  if  the  affidavit  was  in  fact  duly  made, 
it  shall  be  of  no  effect  because  the  officer  has  neglected  to 
avail  himself  of  the  mogt  convenient  method  of  making  it 
admissible  in  evidence  without  other  proof.     Conseqhently, 
parol  evidence  might  be  introduced  at  the  hearing  both  as 
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to  the  genuineness  of  the  signature  of  the  clerk,  or  the  as- 
sistant clerk,  and  of  his  authority  to  administer  an  oath. 
Such  authority  the  court  knew,  by  having,  under  our  statute, 
judicial  knowledge  thereof,  and  the  genuineness  of  the  sig- 
nature it  also  sufficiently  knew,  by  virtue  of  taking  as  true 
on  the  demurrer  the  allegation  of  the  bill  to  the  effect  that 
tlie  mechanic's  lien  hnO.  been  duly  sworn  to.     The  case  was, 
therefore,  when  heard  below,  completely  rounded  out  on  all 
sides."    And  the  cases  of  Van  Ness  v.  Bank,  13  Pet.  17,  and 
Bennett  v.  Paine,  7  Walts  334,  are  cited  as  illustrations  of 
the  doctrine  applied  in  analogous  cases  and  Omealy  v.  Xvwell 
(1807)  8  East.  3G4,  as  gi^  ing  the  common-law  method  of  sup- 
plementary proof  or  verification  in  such  cases.     I  do  not 
think  these  cases  apply,  nor  do  I  regard  this  view  of  the  law 
of  this  case  as  tenable,  either  by  the  language  of  the  statute, 
the  reason  of  its  enactment,  or  upon  the  authorities,  as  far 
as  I  have  been  able  to  examine  them.    Here  it  is  conceded 
that  the  statute  has  named  a  method.     Is  it  the  only  method 
of  authentication,  or  can  it  be  proved  in  some  other  way  at 
the  hearing?    Such  contention  rests,  I  think,  upon  a  miscon- 
ception of  the  purpose  ot  the  authentication,  the  persons  it 
is  intended  to  satisfy,  and  the  reason  of  the  selection  of  the 
method  which  requires  it  to  appear  written  upon  the  face 
of  the  claim  authorized  to  be  madd  a  lien  on  being  admitted 
to  record.     It  is  intended  as  a  notice  of  the  lien — a  creature 
of  the  statute — to  all  whom  it  may  concern.    At  this  im- 
portant stage  the  court,  with  its  widespread  judicial  knowl- 
edge or  notice  of  the  facts  of  foreign  law,  has  no  concern  in 
the  matter.    It  is  a  notice,  and  is  not  intended  by  the  law- 
maker to  answer  the  purposes  of  deciding  subsequent  de- 
murrers.      But  the  party   whom  it  does  concern   is  not 
required  to  take  judicial  notice  of  the  law  of  the  District  of 
Columbia  saying  who  may  administer  an  oath,  but  of  the 
statute  creating  the  lien,  and  there  he  finds  prescribed  a 
method.     So  that,  unfortunately  for  the  argument,  the  ju- 
dicial notice  of  foreign  laws,  and  the  concern  in  the  validity 
of  the  lien,  play  somewhat  at  cross  purposes;  and  for  his 
purpose,  when  their  coming  together  is  important,  they  are 
not  together,  and  when  they  do  so  come  together,  as  to  him,. 


562        LocKHEAD  V.  Berkeley  Springs  W.  &  I.  Co. 

by  the  aid  of  the  judicial  notice  of  foreign  laws  as  facts,  his 
misplaced  confidenco  in  the  record  is  past  recall.  For  the 
party  whom  it  may  concern,  to  whom  the  statute  requires 
the  notice  to  be  given  wishes  to  know  now  the  present  act- 
ual fact  of  lien  or  no  lien,  as  already  accomplished;  and  the 
law-maker  intending  to  cut  off  and  guard  against  all  chance 
of  secret  liens  in  such  a  case^  required  such  present,  actual 
fact  to  be  a  written  one,  open  then  and  there  to  his  obser- 
vation and  inspection,  and  to  be  definite  and  particular  in 
the  creation  of  a  new  and  elsewise  dangerous  lien — a  pecu- 
liarly dangerous  lien — prescribed  a  method  of  authentica- 
tion which  he  was  to  look  for,  and  must  find  admitted  to 
record,  if  it  exists  at  all,  and  he  is  required  to  look  there, 
and  nowhere  else,  for  all  the  essential,  determining  fact(»rs 
of  such  ascertainment.  "For  here  real  estate  in  the  posses- 
sion of  his  debtor,  actual  or  intended,  is  to  be  charged  with 
what  would  otherwise  be  a  secret  lien."  Phil.  Mech.  Liens 
(3d  Ed.)  §§  63,  337.  Surely,  the  law-maker  did  not  intend 
B.  matter  made  essential  to  the  existence  of  the  lien  to  be  left 
at  large  in  any  such  loose  and  undetermined  attitude  that 
it  might  stand  or  fall  by  words  not  yet  written  or  spoken; 
introduced  by  statutory  judicial  notice  on  the  hearing  of 
some  subsequent  demurrer,  that  there  was  still  another 
method  of  authentication,  by  parol  or  otherwise,  beset  in 
some  cases,  it  might  be,  with  the  temptation  to  supply  from 
uncertain  memory,  after  the  event,  what  was  made  known 
to  be  wanting.  This  would  subvert  the  purpose  and  reason 
of  requiring  it  to  be  recorded,  and  the  hardship  of  the  rare 
instance  would  weijch  but  little,  when  put  in  the  balance 
against  such  general  inconvenience.  So  the  books  hold,  so 
far  as  I  have  been  able  to  examine  them,  and,  as  we  have 
already  seen,  the  letter  of  the  statute  is  in  the  very  teeth  of 
any  such  construction. 

Where  the  statute  prescribes  no  method  of  verification 
of  the  signature  of  the  officer  before  whom  the  affidavit  is 
made,  or  of  his  authority  to  administer  the  oath,  or  if,  when 
a  method  is  mentioned,  it  does  not  appear  to  be  restrictive 
or  exclusive,  the  common-law  mode  of  proof  must  be  in  the 
one  case  mav  be  in  the  other  resorted  to.     The  common- 
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law  practice  was  to  make  affidavit  before  any  officer  of  a 
foreign  country  authorized  by  its  laws  to  administer  the 
oath  in  question,  and  then  his  signature  and  authority  might 
at  any  time  be  verified  by  the  affidavit  of  some  one  cogni- 
zant of  the  fact,  made  within  the  realm.  Omealy  v.  Newelly 
S  £ast.  364. 

In  the  case  of  Van  Ness  v.  Bank  (1839)  13  Pet.  17,  the  court 
followed  the  case  of  Conwlly  v.  B(yu)ie  (1823)  6  Har.  &  J.  141, 
in  holding  that  where  the  certificate  of  acknowledgment 
of  a  deed  did  not  state  tliat  the  persons  by  whom  it  was 
taken  were  justices  of  the  peace,  and  there  was  no  evidence 
in  the  record  to  prove  their  official  character,  the  certificate 
-would  be  inadmissible,  but  went  further,  and  held  express- 
ly, that  evidence  aliunde  was  admissible  to  supply  the  omis- 
sion in  the  certificate  Indorsed  on  the  Seed.  In  the  case  of 
Bennett  v.  Paine  (18^8)  7  Watts  334,  the  certificate  of  ac- 
knowledgment contained  no  assertion  of  magisterial  char- 
acter. It  was  not  affirmative  of  either  office  or  place,  and 
the  court  held  that  proof  of  the  existence  of  the  magisterial 
character  could  be  supplied  by  evidence  aliunde,  and  by  the 
common-law  methods,  as  there  was  no  substitution  of  statu- 
tory for  the  common-law  method  of  proof.  This  is  based 
upon  the  general  doctrine  that  where  the  statute  is  silent 
the  common-law  spenks,  but  the  general  rule  is  equally  well 
settled — that  where  the  statute  comes  in  the  common-law  is, 
to  that  extent,  displaced. 

Here  the  statute  prescribes  a  method  of  giving  notice  to 
all  whom  it  may  concern,  by  requiring  it  to  be  in  writing, 
and  made  matter  of  record,  so  that  the  lien  created  may  not 
be  secret,  and  the  inherent  nature  of  the  transaction  neces- 
sarily implies  that  f(ach  method  is  intended  to  be  exclusive. 

Where  a  statute  declares  that  the  notice  to  create  a  lien 
shall  be  verified  before  filing,  it  is  essential  to  the  creation 
of  the  lien  that  it  should  be  sworn  to  in  the  manner  pre- 
scribed. The  want  of  verification,  or  of  sufficient  verifica- 
tion, is  a  defect  which  goes  to  the  whole  claim,  and  can  not 
be  amended.  "A  claim  for  a  mechanic's  lien,  when  filed, 
should  have  been  verified;  and  it  should  appear  upon  its 
face  to  have  been  verified,  before  it  can  be  made  the  basis 
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of  a  proceeding  to  enforce  the  claim  based  upon  it.  If  any 
special  form  of  verification  is  prescribed,  it  must  be  fol- 
lowed.'*  See  Phil.  Mech.  Liens  (3d  Ed.)  §§  366,  366a,  citing 
Hallagan  v.  Herbert y  2  Daly  253;  Lindsay  v.  Huih,  74  Mich. 
712  (42  N.  W.  Rep.  358).  In  the  latter  case  the  notice  of  lien 
filed  had  no  verification  of  any  kind.  The  verification  of  the 
demand  contemplated  by  the  statute  is  an  oath  or  affirmation 
taken  and  administered  by  and  before  an  officer  having  au- 
thority by  law  to  administer  and  certify  oaths  and  affirma- 
tions. 2  Jones,  Liens  §  1451.  A  verification  of  the  claim 
substantially  as  required  by  statute  is  essential  to  its  va- 
lidity. Id.  See  diHOusHion  of  the  subject  in  Chandler  v. 
Hanna  (1882)  73  Ala.  390 ;  Blowpipe  Co.  v.  Spencer  (decided 
at  this  term)  40  W.  Va.  —  (21  S.  E.  Rep.  769). 

Our  opinion  is  that  in  such  case  what  is  essential  to  cre- 
ate the  lien,  and  give  notice  thereof  to  the  world  at  large 
of  its  being  filed  for  record  as  such  lien,  does  not  exist,  effi- 
ciently to  that  end,  unless  it  appears  on  the  face  of  the  pa- 
per; that  the  verification  of  the  genuineness  of  the  signature 
of  the  foreign  officer  before  whom  the  affidavit  was  made* 
and  his  authority  to  aflminister  an  oath,  does  not  in  this 
case  so  appear  by  such  certificate  of  the  clerk  or  other  officer 
of  a  court  of  record  of  such  state  or  country,  as  section  31 
of  chapter  130  of  the  Code  requires;  that  the  decree  sus- 
taining the  demurrer  was  therefore  right;  and  the  plaintiff 
declining  to  amend,  but  electing  to  stand  by  his  bill  as  he 
naade  it,  there  was  nothing  the  court  could  do,  but  dismiss 
it  as  on  final  hearing.    Decree  affirmed. 
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CHARLESTON. 

McDoDRiLL  et  at.  v.  Pardee  &  Curtin  Lumber  Co. 

Submitted  January  29,  1895— Decided  April  13,  1895. 
1.    Plkadino—Dkclaration—Description  op  Premises -TRes« 

PASS. 

In  the  action  of  trespass  to  reaRy,  or  an  action  on  the  case  in 
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lieu  thereof  under  the  statute,  the  place  where  the  acts  complained 
of  were  dome  is  material  and  traveraable,  and  thie  allegations  there- 
of must  in  some  way,  either  by  the  name  of  the  land  or  cloee,  hy 
some  or  all  of  itef  abuttals,  by  naming  a  particular  locality,  or  in 
some  other  way,  designate  or  describe  such  foeut  in  quo  with  a 
reasonable  de^^ree  of  deflniteness;  otherwise  the  declaration  will 
be  bad  on  demurrer. 

^.    Guardian  and  Ward— Ward's  Estate. 

Not  a  guardian  by  nature,  but  only  a  guardian  appointed,  who 
has  given  iMnd  as  and  when  required  by  law,  is  enti^tled  to  the 
possession,  care,  and  management  of  his  card's  estate. 

3.  Guardian  and  Ward— Infant. 

An  infant  who  has  no  such  guardian  who  has  given  bond  may, 
for  damage  doneito  his  real  estate,  sue  by  next  friend. 

4.  Evidence— Deed— Privity  of  Suit. 

Where  a  deed  'made  under  ai'decree  by  a  commissioner  or  other 
Biuthority  is  offered  \u  evidence  as  a  connecting  link  in  the  plain- 
tiff's chain  of  title  to  land,  it  Is  necessary  to  introduce  with  it 
so  much  of  the  record  of  the  suit  in  which  1  such  decree  was  mads 
as  will  aatisflaotorily  show  that  the  person  having  the  legal  title 
to  the  land  conveyed  ,wa8  a  party  to  the  suit,  and  as  will  identify 
the  land  conveyed  with  the  land  decreed. 

5.  Evidence— Deed— Str  A  NO  FR  to  Deed 

As  against  a  party  who  claims  against  the  deed  and  is  a  stranger 
thereto,  the  recital  of  such  facts  therein,  without  more,  is  not 
evidence  thereof,  and  the  deed  does  not  prove  the  transfer  of  the 
title  to  the  land  it  purports  to  convey. 

6.  Co-tenants— Waste. 

Cotenants,  who  commit  waste,  are  liable  to  each  other  jointly 
or  severally  for  the  damages;  but  the  amount  of  a  recovery  against 
a  stranger  or  a  grantee  of  a  ootenant  must  be  apportioned  to  cor- 
respond with  his  undivided  interest  in  the  land.  A  case  where 
these  principles  are  applied. 

W.  E.  IIaymond  for  plaintiff  in  error,  cited  G  Rand.  556; 
16  Mass.  348;  2  Miinf.  282,  336,  518-20;  3  Muhf.  273;  12  Leigh 
<old)  91,  204,  227;  76  Va.  169;  4  Min.  Inst.  pt.  1,  764-70;  13 
W.  Va.  160;  24  W.  Va.  606;  11  W.  Va.  17;  14  W.  Va.  157. 

Alex.  Dulin,  of  Dilin  k  Hall,  for  defendant  in  error, 
cited  8  W.  Va.  259;  26  W.  Va.  48;  12  W.  Va.  1;  21  W.  Vu. 
486;  16  W.  Va.  777;  1  Add.  Torts  (Wood's  Ed.)  §§  98, 108, 195, 
328-30,362,  421,  447;  1  Washb.  Real  Trop.  (4th  Ed.)  top  pp. 
129,154  2  Min.  Inst.  (3d  Ed.)  top  pp.  100,  598-601,  620-22,  631;  2 
Tucker's  Com.  top  (vp.  186,  192,  193;  Code,  c.  92;  Id.  c.  103, 
6.  8;  6  Rand.  556;  6  (>ratt.  301;  9  Gratt.  273;  8  W.  Va.  282; 
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Code,  c.  82,  s.  18;  10  Am.  &  Eng.  Enc.  Law  679-81;  2  Add. 
Torts,  §  1296;  1  Min.  Inst.  (3d  Ed.)  top  p.  516;  1  Bart.  Law 
Prac.  218,  221,  294,  295:  5  Gratt  157;  8  Gratt.  6;  28  W.  Va, 
<^:20;  Code,  c.  92;  31  W  Va.  621, 632;  1  Black  Judgm.  §§  90-93, 
101,  105;  28  W.  Va.  584;  76  Va.  493;  Hutch.  Land  Titles 
?505;2Greenl.  Ev.  s307. 

Holt,  President  ; 

This  was  an  action  of  tic spass  on  the  case,  brought  in  the 
Circuit  Court  of  Braxton  countr,  bv  Charles  McDodrill  and 
Martha  Conger,  an  infant,  suing  by  McDodrill  as  her  next 
friend,  against  the  lumber  company,  a  corporation  under  the 
laws  of  the  state  of  West  Virginia,  for  trespasses Vommitted 
on  a  certain  tract  of  land,  by  cutting  down  and  carrying 
away  various  growing  trees.  There  was  a  demurrer  over- 
ruled; plea  of  not  guilty;  trial  by  a  jury;  a  verdict  for  plain- 
tiffs for  five  hundred  dollars  damages;  motion  for  a  new 
trial,  motion  in  arrest  of  judgment,  both  overruled;  judg- 
ment for  plaintiffs;  and  this  writ  of  error  awarded  defend- 
ant— with  all  these  rulings  and  others,  (»x((»pted  to  there, 
and  assigned  as  grounds  of  error  here. 

First  it  is  said  the  court  erred  in  overruling  the  demurrer 
entered  to  the  declaration  as  a  whole  and  to  each  of  the 
four  counts.  The  ftrsr.  two  counts  aver  a  trespass  com- 
mitted by  defendant  in  entering  upon  the  lands  and  prem- 
ises of  plaintiffs  and  cutting  down  and  carrying  away  var- 
ious trees  there  found  growing,  and  converting  and  dispos- 
ing thereof  to  its  own  use.  The  third  count  avers  a  cutting 
down  and  destroying  the  saplings  and  undergrowth,  the 
denudation  of  the  land  of  all  its  valuable  timber,  to  the 
j)ermanent  and  lasting  injury  of  the  same.  The  fourth  and 
last  count  avers  that  plaintiffs  are  the  owners  of  and  in- 
V(»sted  with  the  ownership  of  the  immediate  remainder  in 
fee  in  said  tract  of  laud,  hubjed  to  a  certain  life  estate,  and 
makes  the  same  averments  of  trespass,  whereby  plaiutiffs 
have  been  injured  and  damnified  in  their  estate  in  remainder 
in  and  to  said  land  and  premises. 

By  section  8  of  chapter  103  of  the  Code  it  is  provided 
that  "in  any  case  in  which  an  action  of  trespass  will  lie 
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there  may  be  maintained  an  action  of  trespass  on  the  case/^ 
And  chapter  92  provides,  "Section  1:  If  a  tenant  of  hind 
connnit  any  waste  1  hereon,  or  after  he  has  aliened  it,  while 
he  remains  in  possession,  unless  by  special  permission  of  the 
owner  so  to  do,  he  shall  be  liable  to  any  party  injured  for 
damages.  Section  2 :  If  a  tenant  in  common,  joint  tenant, 
or  parcener  commit  wa&te,  he  shall  be  liable  to  his  cotenants, 
jointly  or  severally,  for  di? mages.  Section  3 :  If  a  guardian 
commit  waste  of  the  estate  of  his  ward,  he  shall  be  liable 
to  the  ward,  at  the  expiration  of  his  guardianship,  for  the 
damages.  Section  4:  Any  person  entitled  to  damages  in 
any  such  case  may  recover  the  same  in  an  action  on  the 
case.  *  *  *''  And  by  section  14  of  chapter  82  any  minor 
entitled  to  sue  may  do  so  by  his  next  friend. 

The  first  point  made  on  the  demurrer  is  that  the  infant 
can  not  sue  for  such  tresspass  to  his  lands;  it  must  be  brought 
by  the  guardian;  and  for  this  is  cited  Truss  v.  Old  (1828)  6 
Hand  (Va.)  556.  For  a  full  discussion  of  the  various  kinds 
of  guardians  and  of  the  common-law  doctrine  as  modified 
by  our  statutes,  see  Minor  Inst.  c.  17,  pp.  400  j72,  ct  scq.  It 
was  held  in  the  above  ease  that  guardians  in  socage  and  tes- 
tamentary guardians,  although  they  have  no  beneficial  in- 
terest, yet  have  a  legal  interest,  accompanied  with  the  pos- 
session of  the  ward's  land  during  the  guardianship.  If, 
therefore,  a  person  trespass  on  the  lands  of  an  infant,  and 
cut  and  carry  away  his  trees,  without  the  license  of  the 
guardian,  the  ward  can  not  maintain  an  action  of  trespass 
therefor,  but  the  guardian  may;  and  he  must  account  to  the 
ward  for  the  damage  recovered.  And  section  7  of  chapter 
82  of  the  Code  proviiles  that  *'every  guardian  who  shall  be 
appointed  as  aforesaid  and  give  bond  as  required  shall  have 
the  custody  of  his  ward  and  the  possession,  care  and  man- 
agement of  his  estate,  real  and  personal.''  If  there  be  a 
father,  he  is  guardian  by  nature;  if  the  father  be  dead,  then 
the  mother  succeeds  as  guardian  by  nature;  and  though, 
as  such,  charged  with  the  custody  of  the  child's  person, 
and,  it  may  be,  with  his  education,  they  do  not  have,  as  such, 
the  possession  or  care  of  his  estate.  See  1  Minor  Inst.  p. 
472.     In  such  case  the  doctrine  of  Truss  v.  Old^  6  Rand  (Va.) 
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556,  would  not  apply,  for  the  reason  and  foundation  of  the 
rule  do  not  exist.  Nothing  on  the  face  of  this  declaration 
shows  that  the  infant  has  a,ny  guardian  at  all;  certainly 
nothing  that  she  has  a  guardian  who  is  entitled  to  the  poR- 
session  and  care  of  h^r  estate;  and  I  know  of  no  rule  which 
requires  or  authorizes  such  presumption  to  be  made  in  pass- 
ing upon  a  demurrer  to  her  declaration;  and  section  4  of 
chapter  92  of  the  Code  (page  706)  provides  that  '^any  per- 
son entitled  to  damages  in  such  ease  (that  is,  a  case  of  waste) 
mav  recover  the  same  in  an  action  on  the  case." 

Is  this  declaration  good  in  other  respects  on  general  de- 
murrer? It  seems  to  hav(  been  drawn  in  the  ancient  mode 
of  declaring  in  trespass  quarc  clausum  f regit  with  the  expec- 
tation of  making  a  new  assignment.  This  mode  had  its  or- 
igin in  the  practice  which  had  become  general  of  suing  oat 
onlj'  general  clausum  fregits.  As  the  law  was  held  to  be 
that  upon  such  general  writs  tlie  plaintiff  either  could  not 
at  all,  or  could  not  to  any  conclusive  effect,  count  of  any 
close  in  certain,  the  niode  of  declaring  generally,  pleading 
the  common  bar  (i.  c.  naming  any  place  as  the  locus  in  quo 
and  setting  up  the  plea  of  lil>erum  tenemenfum)  and  making 
a  new  assignment  seems  to  have  been  universally  adopted. 
See  Martin  v.  Kesterton  (1776)  2  W.  Bl.  1089;  4  Rob.  Prac. 
584;  Cooke  v.  Thomtmi  (1827)  6  Rand.  (Va.)  8.  But  as  this 
practice  was  circuitous  and  full  of  delay,  it  has  been  plainly 
modified,  if  not  done  away  with,  in  this  state,  by  section  32 
of  chapter  125  of  the  Code. 

In  such  action  it  is  necessary  to  allege  the  locus  in  gwo,  for 
such  fact  is  plainly  traversable;  and  being  necessary  to  be 
alleged,  it  must  be  given  to  a  reasonable  degree  of  certainty. 
Here  the  allegation  in  the  first  three  counts  is  that  on  the 

day  of ,  1890,  at  the  county  of  Randolph,  state  of 

West  Virginia,  the  said  defendant,  without  the  consent  or 
approval  of  plaintiffs,  wrongfully  and  unjustly  entered  upon 
the  lands  and  premises  of  the  plaintiffs,  to  wit,  a  tract  of 
three  hundred  and  forty  four  acres,  more  or  less,  of  land, 
situated  on  Elk  run,  in  Randolph  county.  West  Virginia, 
and  wrongfully,  e/c,  cut  down,  etc.,  one  hundred  poplar 
trees,  etc.     It  is  not  called  the  close  of  any  one,  or  designat- 
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ed  as  in  the  occupation  of  any  one,  or  given  any  name  or 
designation,  nor  metes  or  bounds  of  any  kind,  in  whole  or 
in  part.  Any  one  or  all  of  these  modes  of  designation  would 
have  sufficed,  and  could  have  been  easily  used  in  this  case, 
as  appears  in  this  record,  as  it  appears  to  be  the  land  con- 
veyed to  Lewis  Coug-^r,  Peter  Conger  and  John  Conger  by 
Peter  Conrad,  by  deed  dated  October  29,  1853,  on  which 
Jeremiah  Conger  then  lived.  It  was  known  and  called  the 
^'Jere  Conger  Place"  or  "Jere  Couger  Land,"  described  as  on 
Elk  river  at  the  "mouth  of  the  Valley  fork."  It  was  so 
described  in  plaintiff's  McDodrill's  various  deeds.  The  rea- 
sons are  obvious  for  requiring,  in  actions  in  which  the  locus 
in  quo  is  of  their  essence,  that  it  should  be  designated  in  the 
declaration  by  name,  by  some  of  the  abuttals,  or  by  some 
other  proper  description.  And  I  have  not  been  able  to  find 
any  modern  case  under  any  system  of  pleading  anyavhere, 
or  any  form  given^  or  any  book  treating  of  the  subject,  which 
would  seem  to  justify  so  scant  and  indefinite  a  description 
of  the  place  of  the  alleged  trespass  as  we  find  in  this  declar- 
ation. I  do  not  regard  the  fourth  and  last  count  as  suffi- 
cient in  this  respect,  for  the  description  of  the  loeiis  in  quo 
is  the  same;  the  only  difference  is  that  in  the  fourth  count 
it  is  averred  that  "one  Jeremiah  Couger  was  in  possession  of, 
and  had  an  estate  for  and  during  his  natural  life  in,  a  tract 
of  land  containing  three  hundred  and  forty  four  acres,  more 
or  less,  lying  on  Elk  riier,  in  Randolph  county.  West  Va., 
and  the  plaintiffs  were  and  are  now  the  owners  of  and  vested 
with  the  immediate  remainder  in  fee  in  said  land."  Here 
possession  is  only  used  to  describe  his  estate,  viz,  that  he 
was  seized  and  possessed  of  the  freehold  for  life,  not  that 
he  resided  on  the  land,  as  a  description  of  the  land  itself. 
From  the  nature  of  such  cases  the  locus  in  quo — the  place — 
is  material  and  traversable ;  therefore  it  can  not  be  omitted, 
but  must  be  alleged  with  reasonable  certainty  of  descrip- 
tion.    Code,  c.  125,  as.  32,  34. 

The  rule  of  pleading  is  that  the  declaration  must  allege 
what  is  required  to  be  proved —  that  is,  the  facts  constitut- 
ing the  cause  of  action,  with  such  other  allegations  as  are 
required  for  the  right  understanding  of  such  material  al- 
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legations — with  such  precision,  certainty,  and  clearness  that 
the  defendant,  knowing  what  he  is  called  upon  to  answer, 
may  be  able  to  plead  a  direct  and  unequivocal  plea,  that  the 
jury  may  be  able  to  give  a  complete  verdict  upon  the  issue,- 
and  the  court,  consistently  with  the  rules  of  law%  may  give 
a  certain  and  distinct  judgment  upon  the  premises.  See  1 
Chit.  PL  258. 

It  needs  no  bill  of  exceptions  to  make  the  overruling  of 
the  demurrer  a  ground  of  motion  for  new  trial,  for  that  fact 
already  appears  by  the  record;  but  as  to  other  matters  com- 
plained of  as  error,  and  as  grounds  of  such  motion,  they 
must  be  made  part  of  the  record  by  bill  of  exceptions  signed 
by  the  judge. 

At  this  stage  of  the  case  the  point  is  made  by  the  counsel 
for  the  defendants  in  error  (plaintiffs  below)  that  the  bills 
of  exception  are  not  in  such  form,  and  the  evidence  is  not 
so  certified,  as  to  make  them  parts  of  the  record.  This  is 
not  made  good  by  an  examination  of  the  record,  for  it  is  not 
necessary  that  there  should  be  a  separate  bill  of  exceptions 
taken  and  signed  to  each  ruling  of  opinion  of  the  court; 
such  exceptions,  though  they  may  be  numerous,  may  be 
incorporated  into  one  bill  of  exceptions.  Snyder  v.  Railicay 
Co,,  11  W.  Va.  14,  32.  In  this  instance,  four  bills  of  excep- 
tion, each  complete  within  itself,  are  numbered  and  set  forth 
seriatim^  conjointly,  in  one  bill,  which  is  signed  as  the  sig- 
nature of  each,  and  made  part  of  the  record.  The  court  en- 
dently  anticipated  something  of  this  sort,  and,  following 
the  analogy  of  a  joint  and  several  bond,  made  each  one  of 
the  four  bills  several,  and  each  one  a  i^art  of  every  other. 
Then  follows:  *'The  court  certifies  the  following  evidence 
introduced  upon  the  trial  of  the  above  cause."  Then  fol- 
lows the  evidence,  and  the  certificate  closes  as  follows: 
"And  there  was  no  other  evidence  introduced  on  said  trial 
(except  there  was  evidence  tending  to  corroborate  the  plain- 
tiff's evidence  as  to  i)ossesKion)  and  the  same  is  certified  and 
made  part  of  the  record  in  this  cause'' — signed  by  the  judge 
presiding,  which  certificate  is  referred  to  in  the  bill  of  ex- 
ceptions, and  the  order  book  notes  the  taking  thereof,  and 
making  the  same  a  part  of  the  record.     I  do  not  see  what 


McDoDRiLL  V.  Pardee  &  Curtin  Lumber  Co.        571 

else  could  be  required  to' be  done  to  make  them  parts  of  the 
record.     See  Wickes  v.  Railroad  Co.,  14  W.  Va.  157. 

From  the  certificate  of  evidence  the  following  facts  ap- 
pear: The  tract  of  land  on  which  the  alleged  trespasses 
were  committed  calls  to  contain  three  hundred  and  forty 
four  acres,  is  situate  in  Randolph  county,  on  Elk  river,  at 
the  mouth  of  the  Valloy  fork.  Peter  Conrad,  by  deed  dated 
29th  day  of  October,  1858,  conveyed  the  same  to  Lewis  Con- 
ger, Peter  Couger  and  John  Conger  in  fee,  subject  to  a  life 
estate  in  their  father,  Jeremiah  Couger,  who  was  then  living 
on  it,  and 'still  lives  on  it.  This  deed  recites  that  it  is  the 
same  land  which  was  conveved  to  Peter  Conrad  bv  David* 
GofP,  commissioner,  by  deed  dated  3d  November,  18:50,  and 
duly  recorded.  Lewis  Couger  died  unmarried,  and  without 
children,  about  1861-65,  leaving  his  father,  Jeremiah  Couger, 
his  heir  at  law.  About  the  year  1867  or  1868  plaintiff 
Charles  McDodrill,  as  he  claims,  brought  suit  against  Lewis 
Conger's  administrator  and  his  heir,  namely,  his  father, 
Jeremiah  Couger,  to  enforce  payment  of  a  bond  of  one  hun- 
dred dollars  against  Lewis  Conger's  estate.  Such  proceed- 
ings were  had  that  the  Circuit  Court  of  Randolph  county, 
hy  decree  entered  on  the  22d  day  of  August,  1868,  directed 
asaleof  thereversionary  interest  of  Lewis  Couger  in  the  tract 
of  land  in  the  bill  and  proceedings  mentioned,  and  appoint- 
ed Joseph  A.  Thompson  a  special  commissiom^r  to  make  such 
sale.  On  the  24th  day  of  August,  1861),  he  made  sale  thereof 
to  plaintiff  McDodrill  for  the  sum  of  two  hundred  and  thirty 
one  dollars,  and  reported  the  sale  to  court;  and  the  court, 
by  decree  entered  on  the  9th  day  of  November,  1871,  con- 
firmed the  sale  and  appointed  Thompson  commissioner  to 
convey  the  same  to  the  purchaser  upon  payment  of  the  bal- 
ance of  the  purchase-money.  This  being  paid  by  McDodrill, 
Thompson,  as  commissioner,  by  deed  dated  October  1,  1872,. 
reciting  these  facts  and  decrees,  conveyed  the  same  to  Mc- 
Dodrill, which  deed  was  duly  admitted  to  record  on  the 
same  day. 

Plaintiffs  also  proved  by  W.  H.  Wilson,  clerk  of  the  Cir- 
cuit Court  of  Randolph  county,  and,  as  such,  keeper  of  its 

« 

records,  that  he  had  made  careful  and  diligent  search  on 
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three  different  occasions  for  the  bill  and  papers  in  said  cause 
in  his  oflSce,  and  was  unable  to  find  them,  but  he  had  never 
seen  the  bill  or  papers  at  any  time.  The  original  decree 
entered  on  the  first  hearinjij  is  not  introduced.  The  court 
permitted  the  deed  from  Commissioner  Thompson  and  these 
three  cojnes  of  decrees  to  be  read  in  evidence  on  behalf  of 
plaintifFs  against  the  objection  of  defendant.  This  is  de- 
fendant's ground  of  error  No.  2. 

\yhere  a  deed  made  under  a  decree  by  a  commissioner  or 
other  authority  is  offered  in  evidence  as  a  conncting  link 
of  the  party's  claim  of  title  to  land  it  is  necessary  to  intro- 
duce with  it  so  much  of  the  record  of  the  suit  in  which  such 
decree  was  made  as  will  satisfactorily  show  that  the  per- 
sons having  the  legal  title  to  the  land  conveyed  were  par- 
ties to  the  suit,  and  as  will  identify  the  land.  Waggoner  v. 
Wolfe,  28  W.  Va.  820.  In  that  case,  as  in  this,  it  was  proved 
by  the  clerk  that  the  file  of  papers  was  lost.  Here  the  re- 
citals in  the  commissioner's  deed  made  in  pursuance  of  the 
decree  state  that  the  chancery  suit  was  pending  in  the  Cir- 
cuit Court  of  Randolph  county,  in  which  the  said  Charles 
McDodrill  was  plaintiff  and  John  M.  Phares,  administrator 
of  Lewis  Conger,  Jr.,  deceased,  and  Jeremiah  Conger  and 
Joseph  E.  McDodrill  were  defendants.  The  oral  evidence 
shows  that  the  said  Jeremiah  Conger  was  the  father  and 
only  heir  at  law  of  Lewis  Conger,  who  died  intestate,  un- 
married and  childless,  seized  and  possessed  in  fee  simple  of 
an  undivided  third  of  the  tract  of  land  in  question,  subject 
to  the  life  estate  of  his  father,  the  said  Jeremiah.  The  deed 
of  Commissioner  Thompson  and  the  decrees  were  at  that 

stage  provisionally  admissible  in  evidence  as  color  of  title, 
and  were  therefore  competent  evidence.     Whether  the  legai 

effect  of  the  deed  was  to  transfer  the  legal  title  presents  a 
different  question. 

Plaintiffs  also  show(*d  that  some  years  ago  Peter  Conger, 
one  of  three  grantees  of  this  land  by  the  deed  of  Peter  Con- 
rad, departed  this  life,  heaving  as  children  and  his  heirs  at 
law  the  infant  plaintiff  Martha  Conger,  and  also  the  follow- 
ing: George  W.  Conger,  who  conveyed  his  interest  to 
plaintiff  McDodrill  by  deed' dated  the  2Sth  day  of  January, 
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1891 ;  Debby  J.,  wife  of  James  M.  Jackson,  who  conveyed  to 
McDodrill  their  interest  by  deed  dated  the  15th  day  of 
March,  1890;  Minerva  A.,  wife  of  Joseph  Daft,  who  conveyed 
to  McDodrill  their  interest  by  deed  dated  13th  day  of  May, 
1889.     So  that  plaintiff  McDodrill  had  all  the  interest  of 
Peter  Conger  except  that  of  his  infant  co-plaintiff.     Plaintiff 
McDodrill  also  introduced  in  evidence  a  deed  of  special  war- 
ranty  to  himself  from  John  Conger,  dated  the  17th  day  of 
March,  1890,  for  all  his  right,  title,  interest,  claim  and  demand 
in  this  tract  of  land,  he  being  one  of  the  three  grantees  from 
Peter  Conrad.    But  John  Conger  had,  by  deed  dated  on  the 
19th  day  of  January,  1S89,  duly  acknowledged  and  admitted 
to  record  in  the  clerk's  oflBce  of  the  county  CQurt  of  Ran- 
dolph county,  sold  to  George  W.  Curtin,  a  member  of  the 
defendant  corporation,  for  the  sum  of  forty  dollars  in  hand 
paid,   thirty   two   of   the   trees   in    controversy,   and   his 
father,  Jeremiah  Conger,  the  life  tenant,  and  in  one  view 
the  owner  in  fee  of  an  undivided  third,  then  in  actual  pos- 
session, by  deed  dated  the  2d  day  of  February,  1889,  duly  ac- 
knowledged and  admitted  to  record  on  the  13th  day  of  May, 
1889,  for  the  sum  of  fifty  six  dollars  and  twenty  five  cents 
sold  to  said  Curtin  forty  five  standing  trees,  the  remainder 
of  the  subject  of  controversy.    No  time  was  fixed  in  either 
contract  within  which  the  trees  were  to  be  cut  and  taken 
away;  therefore  they  had  a  reasonable  time.    Hanly  v.  Wat- 
tersofi,  39  W.  Va.  214  (19  S.  E.  Rep.  536).     But  full  rights 
of  way  over  the  land  were  given,  and  the  trees  were  after- 
wards cut  ^nd  taken  away  by  defendant  and  sawed,  making 
one  hundred  and  thirteen  thousand  eight  hundred  and  sixty 
four  feet  board  measure.    These  trees,  as  they  stood  on 
the  ground,  were  shown  by  plaintiff's  evidence  to  be  worth 
from  ^\e  dollars  per  one  thousand  board  measure,  up  to- 
fifteen  dollars  per  tree;  by  defendant's  evidence,  to  be  worth 
from  one  dollar  and  twenty  five  cents  to  one  dollar  and  fifty 
cents  per  standing  tree.    Jeremiah  Conger,  the  life  tenant, 
was  at  the  time  in  possession  of  the  land  under  the  Peter 
Conrad  deed,  and  had  been  in  actual  possession  under  such 
claim  continuously  for  at  least  thirty  seven  years,  and  since 
the  death  of  his  son,  Lewis,  as  owner  in  fee  of  one  third  of 
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it.    There  was  no  evidence  that  the  land  had  ever  been 
granted  by  the  cofnmoniwealth  or  state  to  any  one. 

The  ground  of  error  No.  3  is  that  the  court  overruled  de- 
fendant's motion  to  exclude  all  the  evidence  of  plaintiffs  on 
the  ground  that  no  grant  from  the  commonwealth  was 
shown,  no  color  of  title  ripened  into  a  perfect  one  by  adver- 
sary possession,  no  right  of  recovery  on  any  ground  shown 
on  behalf  of  plaintiffs.  We  have  already  seen  that  the  deed 
of  Commissioner  Thompson  was  admissible  at  that  point  in 
the  case  provisional lly — was  admissible  as  giving  color  of 
title  to  his  claim  of  ownership,  and  showing  the  nature,  the 
boundaries,  and  extent  of  such  claim.  Whether  it  waa 
sufficient  to  show  a  divesting  of  the  heir  of  and  the  invest- 
ing of  the  purchaser  with  the  legal  title  will  be  considered 
under  another  head.  In  such  refusal  of  the  court  there  was 
no  error,  for  the  following  reasons:  (1)  Plaintiffs  and  de- 
fendant derive  title  to  the  trees  from  a  common  source.  In 
such  case  the  plaintiff  need  not  trace  his  title  back  beyond 
such  common  fountarn,  from  which  both  claims  of  owner- 
ship emanate.  Boiling  v.  Teel,  76  Va.  493;  Newell,  Eject,  p. 
485.  (2)  It  is  not  a  suit  to  try  adverse  titles  to  the  land, 
but  an  action  on  the  case  by  the  remainder-man  for  waste 
committed,  to  the  permanent  injury  of  his  interest  in  the 
fre(»hold;  the  tenant  for  life  being  in  actual  possession.  (3) 
Even  as  against  the  state,  under  our  statute,  the  Couger  title 
has  been  perfected  by  length  of  continuous  actual  posses- 
sion under  the  Peter  Conrad  deed;  for,  by  section  20  of 
chapter  35  of  the  Code,  "every  statute  of  limitation,  unless 
otherwise  expressly  i)rovided,  shall  apply  to  the  state." 
And  the  estate  of  the  life  tenant,  of  which  he  is  seized  by 
such  actual  possession,  and  the  estate  in  fee  simple  in  re- 
mainder, constitute  but  one  freehold  in  law;  and  therefore 
such  possession  of  the  life  tenant,  so  far  as  it  perfects  his 
own  title,  inures  in  the  same  way  to  the  benefit  of  those  en- 
titled in  remainder.  (4)  And  what  plaintiffs  sought  for 
could  only  have  been  given,  under  the  circumstances,  by  in- 
struction given  to  the  jury,  or  withdrawing  the  deed  of  the 
commissioner,  and  not  by  taking  the  case  from  them  entire- 
ly^ for  there  was  no  controversy  that  plaintiff  McDodrill 
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was  the  own^r  by  lejral  title  of  some  undivided  part  of  the 
land.  And  now,  as  already  intimated,  it  becomes  necessary 
to  regard  the  life  tenant  Jeremiah  Conger,  as  invested, 
nnder  the  statutes  of  descent,  with  the  legal  title  to  one 
third  of  the  remainder  in  fee,  as  the  heir  at  law  of  his  son, 
Lewis  Conger,  who  died  intestate,  unmarried  and  childless, 
nbout  the  time  of  the  war  in  1862,  and  as  one  of  the  coten- 
Ants,  for  such,  in  the  record  as  it  stands,  he  appears  to  be. 
As  to  the  bill  and  file  of  papers  in  the  chancery  cause  en- 
titled, at  the  head  of  the  decree,  "Charles  McDodrill,  Com- 
plainant V.  Lewis  Conger's  Adm'rs,  Defts.  In  the  Circuit 
Court  of  Randolph  county,"  the  clerk  of  that  court  testifies 
that  he  has  searched  f oi  it,  and  can  not  find  it ;  that  on  the 
12th  day  of  August,  1893,  he  had  been  clerk  nine  years,  and 
had  never  at  any  time  seen  the  bill  or  file  of  papers.  The 
first  decree  is  not  produced.  The  one  entered  on  the  22d  day 
of  August,  1868,  begins,  "This  cause  came  on  again  to  be 
heard  upon  the  papers  formerly  read."  Neither  one  of  the 
three  shows  by  recital  or  in  any  way  that  Jeremiah  Conger 
was  a  party  to  the  suit,  or  had  anything  to  do  with  it;  and 
the  administrator  does  not  represent  the  real  estate.  The 
defendant  claims  under  the  grant  of  timber  made  by  Jere- 
mia  Couger  to  George  W.  Curtin,  so  that  the  effect  of  the 
commissioner's  deed  to  transfer  the  legal  title  from  Jere- 
miah Couger,  as  the  heir  at  law  of  Lewis  Couger  deceased,  is 
directly  involved  and  put  in  issue  in  this  suit.  The  deed 
of  Commissioner  Thompson  does  recite  that  Jer^piiah 
Couger  was  a  party  defendant  in  the  suit,  but  such  recital 
in  the  deed,  by  itself,  is  clearly  insuflficient  to  show  that 
Jeremiah  Couger  was  a  party  to  the  suit,  as  against  him 
and  those  claiming  under  him,  where  the  transfer  of  the 
legal  title  is  directly  brought  in  question;  and  both,  being 
Ftrangers  to  the  deed,  are  not  bound  by  its  recitals.  To  hold 
otherwise  would  be  proving  in  a  circle.  He  was  a  party  to 
the  suit;  therefore  he  is  privy  to  the  deed.  Being  privy 
to  the  deed,  its  recitals  are  competent  evidence  against  him 
and  his  grantee.  The  recitals  being  competent  evidence, 
they  state  that  Jeremiah  Couger  was  a  party  to  the  suit; 
therefore  the  effect  of  the  commissioner's  deed  was  to  di- 
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vest  Jeremiah  Couger  of  the  legal  title  See  Wiley  v.  Givcns, 
6  Gratt.  277;  Walton  v.  Hale,  9  Gratt.  194;  Bower  v.  McCor- 
mick,  23  Gratt.  310,  327. 

It  is  a  well  established  principle  that  in  adversary  pro- 
ceedings in  a  court  of  equity  for  the  sale  of  land  nothing 
but  the  title  which  is  vested  in  the  parties  to  the  proceeding 
can  be  sold;  and  a  deed  made  under  a  decree  in  such  pro- 
ceedings carries  with  it  only  the  title  of  the  parties  to  the 
suit.  Adams  v,  Alkire,  20  W.  Va.  480;  Waggoner  v.  Wolfe, 
28  W.  Va.  820.  8ee  Hall  v.  Hall,  12  W.  Yd.  1.  And  where 
the  fact  whether  one  was  a  party  to  such  suit  is  brought  into 
question  directly,  and  not  simply  on  some  collateral  i>ro- 
ceeding,  a  recital  in  the  deed  made  by  the  commissioner,  pro- 
fessing to  convey  the  land  in  question,  is  in  and  of  itself  not 
sufficient  evidence  tliat  the  court  directing  the  doed  to  be 
made  had  jurisdicti<m  of  the  person.  In  this  state  the  ad- 
ministrator does  not  represent  the  land;  the  heir  at  law 
must  be  before  the  court.  The  remarkable  fact  about  this 
case  is  that  the  decrees  introduced  recite  that  the  adminis- 
trator of  Lewis  Couger  is  a  party,  but  nowhere  is  there  aDV 
mention  of  Jeremiah  Couger,  the  heir  at  law,  being  a  party. 
We  would  naturally  look  for  it  in  the  decree  entered  on  the 
first  hearing  of  the  cause.  The  non-production  of  a  copy  of 
that  decree  justifies  the  inference  that  it  would  do  the  plain- 
tiif's  title  no  good.  Our  records  show  that  proceedings  have 
been  had  in  this  state  to  sell  by  decree  the  real  assets  with 
no  one  before  the  court  but  the  administrator,  and  such 
decrees  have  been  hi^ld  to  be  mere  nullities  as  against  the 
heir.  Whatever  be  the  cause,  the  non-production  of  a  copy 
of  the  first  decree  can  not  but  attract  observation.  For  a 
summary  of  the  general  principles  governing  jurisdictional 
inquiries,  see  Freem.  Judgm.  §  124;  Freem.  Jud.  Sales,  §  8; 
Newell,  Eject.  §  87  et  seq.,  p.  489. 

At  this  stage  of  the  ca^e,  after  the  evidence  was  all  in,  and 
the  court  was  called  on  to  instruct  the  jury,  this  deed  of 
Commissioner  Thomps(m  should  have  been  withdrawn  by 
the  court  as  evidence,  or  at  least  the  jury  should  have  been 
expressly  instructed  as  to  its  legal  effect — that  is,  that  it 
did  not  operate  as  a  transfer  of  the  legal  title;  especially  as 
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the  counsel  for  defendant  had  asked  that  it  should  be  strick- 
en out  as  evidence,  or  not  be  considered  by  the  jury.  That 
this  was  error  to  the  prejudice  of  the  defendant  below  (plain- 
tiff here)  plainly  appears  by  what  follows,  for  such  exclu- 
sion ought  also  to  have  had  the  effect  to  limit  to  that  ex- 
tent the  amount  of  jilaintiff's  recovery;  and  because  it  show- 
ed that  Jeremiah  Conger^  who  now  appeared  to  be  one  of 
the  co-owners  of  the  reversionary  interest^  had  not  been  joined 
as  a  plaintiff;  and  the  court  instructed  the  jury,  on  motion 
of  defendant,  that  unless  all  the  co-owners  were  so  joined 
there  could  be  no  recovery  in  such  an  action  as  this.  These 
Instructions  given  for  defendant  are  as  follows  (1)  "The 
court  instructs  the  jury  that  the  burden  is  on  the  plaintiffs 
to  establish  their  right  by  satisfactory  proof,  and  unless  the 
plaintiffs  have  established  their  title  to  the  satisfaction  of 
the  jury,  the  verdict  should  be  for  defendant."  (2)  "The 
court  further  instructs  the  jury  that  unless  all  the  co-owners 
of  the  reversionary  interest  join  as  plaintiffs,  there  can  be 
no  recovery  in  such  action  as  this."  Of  course,  these  in- 
structions would  have  been  properly  modified  had  the  court 
been  led  to  take  the  above  view  of  the  legal  effect  of  the 
commissioner's  deed. 

Defendant's  fourth  assignment  of  error  is  based  on  the 
giving  by  the  court  on  motion  of  plaintiffs,  and  against  the 
objection  of  defendant  the  following  four  instructions:  "No. 
1:  The  court  instructs  the  jury  that  the  deed  from  Peter 
Conrad  to  Lewis  Couger,  Peter  Conger,  and  John  Conger  did 
not  confer  upon  Jeremiah  Couger  the  right  to  cut  and  re- 
move from  the  land  therein  mentioned  the  marketable  tim- 
ber thereon,  or  to  sell  and  dispose  of  the  same  for  the  pur- 
pose of  removal  from  said  land;  and  that  the  contract  be- 
tween Jeremiah  Couger  and  George  W.  Curtin  did  not  confer 
upon  the  said  Curtin,  or  any  one  claiming  under  him,  the 

right  to  cut  and  remove  from  said  land  any  of  the  marketa- 
ble timber  thereon.  No.  2:  The  court  instructs  the  jury 
that  one  tenant  in  common  or  joint  tenant  has  no  authority 
without  the  consent  of  his  cotenant,  to  commit  waste  on 
the  lands  owned  by  them,  by  cutting  and  removing  there- 
from the  marketable  timber  thereon,  or  to  authorize  another 
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so  to  do.  No.  3 :  The  court  instmcts  the  jury  that  a  petmn 
holding  a  life  estate  in  land  has  no  right  or  authority  to  cut 
or  remove  therefrom  the  valuable  and  marketable  timber 
thereon,  nor  can  he  confer  such  authority  upon  a  stranger 
without  the  consent  of  the  persons  owning  the  immediate 
remainder  in  fee;  and  the  persons  owning  the  immediate  re- 
mainder in  fee  are  not  authorized  to  cut  and  remove  from 
said  land  said  timber  before  the  life  estate  is  terminated, 
without  the  consent  of  the  person  owning  the  life  estate. 
No.  4:  If  the  jury  believe  from  the  evidence  that  the  defend- 
ant cut  and  removed  and  converted  to  its  own  use  any  of  the 
marketable  timber  on  the  land  in  the  declaration  mentioned, 
and  that  at  that  time  the  plaintiffs  were  the  owners  in  fee  of 
the  said  land,  subject  to  the  life  estate  therein  of  Jeremiah 
Couger,  then  the  defendant  was  not  authorized,  by  the  con- 
tract read  in  evidence  betwet^n  Jeremiah  (longer  and  George 
W.  Curtin  and  John  Couger  and  George  W.  Curtin,  to  cut 
and  remove  the  said  timber  without  the  consent  of  the  plain- 
tiffs, and  if  the  same  was  done  without  consent,  the  plain- 
tiffs are  entitled  to  recover  from  the  defendants  such  dam- 
ages as  they  have  sustained  by  reason  of  such  cutting  and  re- 
moval of  timber;  and  in  ascertaining  such  damages  the  jury 
have  the  right  to  take  into  consideration  not  only  the  value 
of  said  timber,  but  the  permanent  injury  occasioned  to  the 
said  land  by  reason  of  the  cutting  and  removal  thereof." 
These  instructions,  as  we  see,  cover  the  point  that  the  evi- 
dence tended  to  raise  of  waste  on  the  part  of  a  life  tenant  or 
his  grantee  as  against  the  remainder-men  who  were  coten- 
ants  in  fee,  and  of  waste  committed  by  such  remainder-men, 
being  cotenants,  as  between  each  other;  but  not  the  case  of 
a  life  tenant  of  the  whole  and  a  co-owner  of  an  undivided 
third  of  the  immediate  remainder  in  fee.  If  the  learned 
judge  who  tried  the  case  below  had  been  able  to  give  the 
point  involving  the  legal  effect  of  the  deed  of  Commissioner 
Thompson  more  mature  consideration,  he  would  have  been 
led  to  modify  these  instructions  also  so  as  to  meet  that  as- 
pect of  the  case.  He  treated  standing  timber  trees  as  part 
of  the  realty — this,  as  a  general  rule,  is  well  settled  {SchuIeH- 
herg  v.  Earriman,  21  ^Vall.  64) — and  correctly  instructed  the 
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jnry  that  the  life  tenant  had  no  right  to  cut  and  remove  such 
timber  without  the  connent  of  those  in  remainder.  The  ten- 
ant  for  life  has  the  common  right  of  all  tenants  to  cut  wood 
for  fuel  to  bum  in  the  house,  for  the  making  and  repairing 
of  all  instruments  of  husbandry  and  of  fences,  but  not  to  sell 
the  timber,  although  the  proceeds  be  applied  to  repairs.  See 
2  Minor,  Inst.  pp.  100, 101 :  Lomax  Dig.  p.  60 ;  Williams,  Real 
Prop.  (Am.  Notes,  p.  1^8;  17th  Internat.  Ed.)  p.  127.  Still 
the  land  in  question  was  for  the  most  part  in  woods.  It  was 
certainly  intended  that  the  life  tenant  might  clear,  for  the 
purpose  of  farming,  to  any  extent  he  saw  fit,  provided  he  left 
wood  and  timber  en(m;i;h  for  the  permanent  use  of  the  farm. 
See  Jackson  v.  Brownson,  7  Johns.  227.  The  deed  conveying 
the  land  has  this  in  conclusion:  *^\nd  it  is  understood  strict- 
ly that  Jeremiah  Conger  is  to  have  the  use  and  control  of 
said  land  during  his  natural  life,  and  then  to  go  to  the  afore- 
said Lewis,  Peter,  and  John  Conger."  In  this  state  the  law 
of  waste  must  be  so  viewed  as  to  accommodate  it  to  circum- 
stances of  a  new  and  unsettled  country.  Findlay  v.  Smith 
(1818)  6  Munf.  134.  S»^e  Macaulay  v.  Land  Co.  (1843)  2  Rob. 
(Va.)  507,  527.  If  the  life  estate  were  ended,  each  and  every 
cotenant  would  have  the  right  to  take  possession  peaceably, 
and  have  the  reasonable  enjoyment  thereof  in  some  of  the  or- 
dinary methods  of  reaping  profits  from  property  of  like 
character  under  like  circumstances.  Freem.  Coten.  §  251; 
Hawley  v.  Clowes,  2  .fohns.  Ch.  122.  Thus,  if  timber  stand- 
ing on  the  land  is  of  proper  size  and  condition  for  advan- 
tageous sale,  either  of  the  cotenants,  it  is  said,  may  lawfully 
proceed  to  cut  and  sell  it;  for  in  so  doing  he  makes  no  un- 
usual use  of  the  real  estate  of  which  he  is  a  tenant  in  fee. 
Freem.  Coten.  §  251.  Boker  v.  Wheeler  (1832)  8  Wend.  505, 
24  Am.  Dec.  66,  and  note,  was  an  action  of  trover,  where  it  is 
held,  inter  alia,  that  license  by  one  tenant  in  common  to  a 
third  person  to  cut  timber  on  the  common  land  is  good,  and 
gives  such  person  title  to  the  trees  cut.  The  note  is  quite  a 
full  discussion  of  the  measure  of  damages  in  such  cases. 
Bradley  v.  Boynton  (18  i3)  22  Me.  291 ;  Alford  v.  Bradeen  (1865) 
1  Nev.  230;  Hihn  v.  Peck,  (1861)  18  (^al.  641,  on 
injunction    affirmed    in    Carpentier    v.    Webster,    July    3,. 
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1868^  not  reported.  As  to  quicksilver  mine,  see 
McCord  V.  Mining  Co.  (1883)  64  Cal.  135,  where  there  is  a  foil 
discussion  of  the  general  subject.  One  tenant  in  common 
can  not  maintain  an  action  on  the  case  in  the  nature  of  waste 
against  another  tenant  in  common  in  possession  of  the 
whole,  having  a  demise  of  the  moiety  from  the  first,  for  cut- 
ting down  trees  of  a  proper  age  and  growth  for  being  cut. 
Martyn  v.  Knowllys  (1799)  8  Term.  R.  145;  1  Taunt.  241. 

The  mere  act  of  selling  the  standing  timber  was  not 
waste.  They  were  sales  and  grants  by  deed  of  some  inter- 
est in  the  realty,  and,  being  duly  recorded  in  the  proper 
county,  had  the  effect  of  notice  to  all  subsequent  purchas- 
ers; so  that  such  purchaser  took  it  subject  to  such  rights, 
whatever  they  may  be.  The  subsequent  cutting  of  the  tim- 
ber constituted  the  waste,  if  any,  which  involves  different 
questions;  and  in  any  event  the  plaintiffs  would  be  entitled 
to  recover  only  their  proportionate  part  of  the  damages, 
measured  by  the  quantity  of  their  interest  in  the  timber  cut 
and  carried  away.  See  Freem.  Coten.  §  356;  Carpenter  v. 
Small,  35  Cal.  346;  Cain  v.  WHght  (1858)  5  Jones  (X.  C.)  282, 
72  Am.  Dec.  551.  In  fact,  I  think  this  is  included  in  the 
meaning  of  our  statute  on  the  subject  of  waste  between  co- 
tenants  (section  2  of  chapter  92  of  the  Code).  The  jury  evi- 
dently included  in  their  verdict  damages  for  all  and  the 
•whole  of  the  trees  cut,  in  the  interest  of  Jeremiah  Couger 
.and  of  John  Couger,  who  had  sold  the  trees  to  defendants. 

The  propriety  of  limiting  such  recovery  of  the  cotenant  to 
an  amount  in  damages  proportionate  to  his  interest  in  the 
land  may  receive  some  further  indirect  confirmation  from 
section  14  of  chapter  100  of  the  Code,  which,  among  other 
things,  provides  that  an  action  of  account  may  be  main- 
tained by  one  joint  tenant,  or  tenant  in  common,  or'his  per- 
sonal representative,  against  the  other,  for  receiving  more 
than  comes  to  his  just  share  or  proportion,  and  against  the 
personal  representative  of  any  such  joint  tenant  or  tenant  In 
common.  And  if  the  property  admits  of  use  and  occupation 
by  several,  and  less  than  his  just  and  proportionate  share 
of  the  common  property  is  used  by  the  occupying  cotenant, 
who  in  no  way  hinders  or  excludes  the  others,  he  is  not  ac- 
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countable  to  his  cotenaute  for  the  profits  of  that  portion  of 
the  property  owned  by  him  within  the  meaning  of  this  stat- 
ute. Dodson  V.  Hays,  21)  W.  Va.  577  (2  S.  E.  Rep.  415).  But 
here  the  estate  for  life  was  not  ended,  and  an  undivided 
third  interest  in  the  immediate  remainder  in  fee  had,  by  our 
statute  of  descent,  come  to  the  father,  the  tenant  for  life.  I 
take  for  granted  that  by  operation  of  the  law  of  merger  an 
undivided  third  of  the  life  tenant's  freehold  was  thereby  en- 
larged to  a  fee;  but  thai  such  union  of  such  part  of  his  par- 
ticular estate  with  such  part  of  the  immediate  remainder  in 
fee  came  to  him  by  descent  did  not  operate  in  any  way  to  de- 
feat, impair  or  otherwise  affect  his  own  particular  estate  or 
the  remainder.  If  it  had  the  effect  to  merge  the  life  ten- 
ant's whole  legal  estal.e,  then  it  would  be  to  be  held  for  the 
use  of  the  life  tenant  for  life.  See  section  13,  chapter  71,  of 
the  Code;  Scott  Y.  Scott  (ISQS)  18  Gratt.  150,  160;  WiscoVs 
Case  (1599)  2  Coke,  61 ;  Crump  v.  Norwood,  7  Taunt.  362,  goes 
to  sustain  the  first  view,  and  it  would  not  affect  the  credit- 
ors of  Lewis  Couger,  deceased,  otherwise  than  as  provided 
by  section  5  of  chapter  86  of  the  Code,  making  the  heir  liable 
to  those  entitled  as  creditors  for  the  value  thereof,  with  in- 
terest; and  we  see  that  he  did  by  deed  sell  to  defendant  part 
of  the  standing  timber  trees  here  in  controversy,  which 
might  have  some  beanng  upon  the  case  as  to  the  remedy^ 
and  as  to  what  would  have  been  his  liability,  and  what  is  the 
liability  of  his  vendee  growing  out  of  his  relation  as  life  ten- 
ant to  the  owners  of  the  remainder  in  fee,  as  governed  by 
the  doctrine  of  waste. 

The  fifth  ground  assigned  is  overruling  defendant's  mo- 
tion to  set  aside  the  verdict  and  grant  a  new  trial  for  the  er- 
rors already  assigned,  specifying  them,  and  also  as  contrary 
to  law  and  the  evidence.  This  was  followed  by  a  motion  in 
arrest  of  judgment,  made  and  overruled  at  the  same  time. 
"Arrests  of  judgment  arise  from  intrinsic  causes  appearing 

on  the  face  of  the  record,  *  *  *  as  where  the  verdict 
materially  differs  from  the  pleadings  and  issue  thereon, 
*  *  *  or  if  the  case  laid  in  the  declaration  is  not  suffi- 
cient to  found  an  action  upon";  and  this  has  already  been 
considered  in  discussing  the  demurrer.    "And  it  is  an  inva- 
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riable  rule  that  whatever  matter  of  law  is  alleged  in  arrest 
of  judgment  must  be  such  matter  as  would,  upon  demurrer, 
have  been  sufficient  to  overturn  the  action  or  plea."  3  Bl 
Gomm.  394.  The  verdict  for  the  plaintiffs  is  general  on  the 
plea  of  not  guilty.  There  is  no  special  finding  that  differi 
from  the  pleadings  and  issue;  so  that  in  this  case  there  wa« 
no  ground  for  motion  in  arrest  of  judgment  that  was  not 
covered  by  the  motion  for  a  new  trial,  and  also  by  the  de- 
murrer. This  fifth  ground  of  error  need  not  be  further  discuw- 
ed,  for  we  have  already  seen  that  the  demurrer  to  the  declara- 
tion should  have  been  sustained,  not  because  it  appears 
upon  its  face  that  one  of  the  plaintiffs  is  an  infant^  therefore 
can  not  sue — for,  as  to  the  first  three  counts,  we  can  not  pre- 
sume that  she  has  a  guardian  who  has  been  appointed  and 
given  bond  as  required  by  law  before  he  is  entitled  to  the 
possession  of  his  ward's  estate,  and  as  to  the  fourth  and  last 
count  we  are  inclined  to  think  that  she  can  bring  an  action 
on  the  case  for  damages  to  her  estate  in  remainder — ^but  be- 
cause the  locus  in  quo,  the  place  where  the  act  was  done,  is  a 
material  and  traversable  allegation,  and  should,  therefore, 
be  alleged  with  some  reasonable  degree  of  certainty  and  def- 
initeness  of  designation.  We  have  also  seen  that,  as  the 
evidence  stood  at  its  close,  it  was  error  to  leave  the  deed  of 
Special  Commissioner  Thompson  to  plaintiff  C.  McDodrill  in 
evidence  before  the  jury  at  all,  or  at  least  without  having  in- 
structed them  that  it  did  not  have  the  effect  of  transf»*ring 
the  legal  title,  and  also  without  having  adapted  the  other  in- 
structions given  to  such  a  state  of  facts. 

Therefore  the  judgment  complained  of  mnst  be  reversed, 
and  proceeding  to  give  such  judgment  as  the  Circuit  Court 
ought  to  have  given,  the  verdict  is  set  aside,  and  the  cause 
remanded  for  a  new  trial. 


Robinson  v.  W.  Va.  &  P.  R,  Co.  588 


CHARLESTON.  ITm 


43    112 


4DSS3 

KoBiNSON  V.  West  Virginia  &  P.  R.  Co.  *^  ^ 


40     5831 

Submitted  January  29, 1895— Decided  April  13,  1895.  "^   _^i 

40        583 

1.    Contributory  Neoliqence  —  RAiiiROAD  Company—Negli- i?*      ^^ 

GENCE. 

An  engineer  runs  his  tnain  on  a  sixteen  degree  curve,  at  a  high 
rate  of  speed  for  such  a  curve,  and  against  the  express  orders  to 
him  of  the  railroad  company,  requiring  him  at  that  place  to  go 
Blow.  The  engine,  with  four  cars,  leaves  the  track,  whereby  the 
engineer  is  killed.  There  is  some  evidence  tending  to  show  Lhat 
the  outer  rail  of  the  curve  is  not  higher  thanfthe  inner  one.  Out- 
side of  mere  conjecture,  this  is  all  that  is  known  of  the  cause  of 
the  accident.  There  can  be  no  recovery  figalnst  the  company  for 
negligently  causing  his  death;  for  it  thus  appears  that,  it  the  low-* 
ness  of  the  outer  rail  was  a  cause  of  the  accident,  his  own  want 
of  due  care,  and  his  violation  of  orders  contributed  to  cause  the 
same. 

a.    Evidence— Verdict^ 

A  verdict  based  alone  on  mere  oonjeoture,  without  evidence  to 
support  it,  where  the  rule  aa  to  the  burden  of  proof  requires  some 
reliable  affirmative  evidence,  should  not  be  permitted  to.  stand. 

S.    Contributory  Negliornce. 

Contributory  negligence  is  a  bar  to  the  right  of  recovery. 

JovN  Rrannon  and  W.  MoLtonAN  for  plaintiff  in  error> 
cited  36  Neb.  642 ;  39  W.  Va.  366 ;  59  Ala.  245 ;  31  N.  J.  293 ;  54 
Am.  &  Eng.  R.  B.  Oanvs  157;  Patterson  B.  Accidents,  §  284; 
44  Am.  &  Eng.  B.  B.  Oases,  610 ;  54  Am.  &  Eng.  B.  B.  Cases, 
328-2  Am.  St.  Bep.  103. 

W.  B.  McQary  for  defendant  in  error,  cited  Wood  Mas. 
&  S.  §§  327,  320,  438;  liaf ley's  Master's  Liability  for  Injuries 
to  Servants,  1-7,  140,  457;  Patterson  on  R.  B.  Accidents,  §§ 
284,  285,  308,  300,  e'n5:  27  W.  Va.  146;  100  U.  S.  213;  81 
Va.  71;  83  Va.  519;  24  W.  Va.  37,  52,  54;  32  Mich.  510;  11 
W.  Va.  14, 16, 30;  17  W.  Va.  214-15;  25  W.  Va.  570;  17  W.  Va. 
190;  16  W.  Va.  307;  31 W.  Va.  142, 143;  35  W.  Va.  390;  28  W, 
Ya.  610-6X8;  37  W.  Va.  503;  36  W.  Va.  397;  38  W.  Va.  206} 
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15  S.  W.  Rep.  970;  106  U.  S.  700;  21  Am.  St.  Rep.  107;  49  N. 
W.  Rep.  655;  14  Am.  &  Eng.  Enc.  Law,  831,  871;  Beach  Ck>ii' 
tributory  Neg.  §  54. 

Holt,  President  : 

William  Robinson,  plaintiff's  intestate,  was  a  locomotiTe 
engineer  on  defendant's  railroad,  running  from  Wes- 
ton south  to  Braxton  C.  H.,  and  had  been  for  three 
years  next  precodintc  the  lamentable  accident  which 
caused  his  death,  on  the  10th  day  of  December, 
1892.  On  that  day  he  started  to  run  engine  !No.  1 
and  twelve  empty  freight  cars  from  Weston  to  Sutton. 
At  the  Bendale  sixteen  degree  curve,  one  and  one-half  miles 
from  the  starting  point,  while  running  at  the  forbidden  rate 
of  speed  of  about  twenty  miles  an  hour,  the  train  and  four 
cars  left  the  track,  killing  the  engineer  Robinson,  and  crip- 
pling badly  his  fireman,  William  Byers. 

There  was  evidence  tending  to  show  that  on  this  curve,  at 
or  near  where  the  train  ran  off  on  the  outer  side,  the  rail  on 
that  side  was  not  higher  than  the  inner  rail. 

There  was  a  verdict  for  the  plaintiff  for  four  thousand  dol- 
lars. A  motion  for  a  new  trial  was  overruled,  judgment  ren- 
dered on  the  verdict,  and  from  that  judgment  this  writ  of 
error  was  awarded. 

It  is  the  personal  duty  of  the  railroad  company,  no  matter 
by  whom  it  may  be  or  is  to  be  directly  performed,  to  provide 
a  reasonably  proper  and  safe  railroad  track,  machinery,  and 
other  suitable  means  and  appliances,  and  maintain  and  keep 
them  thus  reasonably  safe,  and  also  reasonably  fit  and  pro- 
per fellow  servants.  The  servant  takes  upon  himself  the 
risks  incident  to  the  employment.  A  servant  having  knowl- 
edge of  danger  about  him  must  use  diligence  and  care  in 
protecting  himself  from  harm,  and  not  willfully  encounter 
dangers  which  are  known  to  him.  Neither  can  he  recover 
if  his  injury  was  the  direct  result  of  his  own  disobedience  of 
orders.  In  the  case  given,  the  mere  fact  of  the  accident  cre- 
ates no  presumption  of  negligence  on  the  part  of  the  comj^a- 
ny.  That  must  be  done  by  affirmative  testimony,  and  the 
burden  of  such  proof  is  on  the  plaintiff;  and,  if  it  thereby 
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also  is  made  to  appear  that  the  fault  of  the  decedent  eontrib- 
nted  directly  to  the  result,  the  right  to  recover  does  not 
arise ;  but  otherwise  the  contributory  fault  and  negligence  of 
the  plaintiff's  intestate  is  matter  of  defense,  and  proof  there- 
of must  come  from  the  defendant.  Mere  conjecture  alone 
can  not  supply  the  place  of  the  proof  required.  To  believe 
on  conjecture  and  to  conjecture  without  evidence  will  not 
do.  If  there  is  no  evidence  in  any  fairly  appreciable  degree 
tending  to  prove  defendant's  negligence,  then  the  court,  on 
motion,  should  instruct  the  jury  to  find  for  the  defendant; 
and  the  court  must  decide  when  the  case  calls  for  such  in- 
struction, for  to  that  extent  it  is  a  question  of  law  arising 
but  of  the  testimony ;  but  if  in  the  opinion  of  the  court  the 
evidence  tends  in  a  fairly  appreciable  degree,  not  by  a  mere 
scintilla^  to  prove  negligence  on  the  part  of  the  defendant, 
then  the  question  should  be  submitted  to  the  jury.  If  the 
verdict  be  for  the  plaintiff,  and  it  is  without  evidence  in  the 
above  sense,  on  some .  essential  point,  or  it  manifestly  ap- 
pears that  there  is  a  clear  and  decided  preponderance  of  evi- 
dence against  the  finding  of  the  jury,  then  the  verdict  should 
be  set  aside,  and  a  new  trial  awarded;  for,  under  our  present 
statute,  all  the  evidence  must  be  considered. 

The  contention  of  the  phiintiff  is  that  the  verdict  is  justi- 
fied because  it  was  made  to  appear  that  the  railroad  compa- 
ny failed  to  provide  the  decedeni  with  a  reasonably  safe  and 
proper  engine,  or  a  reasonably  safe  and  proper  track,  at  the 
Bendale  curve.  The  defendant  contends  that  plaintiff  fails 
to  make  out  his  case  on  either  ground,  or  to  show  by  evi- 
dence, in  any  fairly  appreciable  degree  of  convincing  effect, 
that  defendant  was  negligent  in  any  respect,  and  to  put  the 
cause  of  the  accident  or  how  it  occurred  on  any  ground 
higher  than  mere  conjecture;  and  that  conceding  this  to  be 
the  proven  cause,  then  it  appears  by  the  uncontradicted  tes- 
timony of  his  fellow  serA  ants  who  were  on  the  train,  that  he 
ran  it  on  this  sharp  curve,  which  he  well  knew,  at  a  speed  of 
twenty  miles  an  hour,  vhereas  he  was  warned  of  the  charac- 
ter of  the  curve,  and  expressly  told  by  those  whose  duty  it 
was  to  command,  to  be  careful  and  not  run  it  (the  Bendale 
curve)  at  a  higher  speed  than  about  eight  miles  an  hour. 
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1.  Was  the  engine  a  reasonably  safe  and  proper  one? 
The  machinist  in  tUe  shop  who  brought  out  engineNo.l  for  the 
trip,  and  inspected  it  and  carefully  examined  it  at  the  time 
and  for  the  occasion,  says  it  was  in  good  condition.  So  also, 
the  pony  truck  under  the  engine  which  leads  it.  The  lead 
wheels  of  the  engine  were  new  and  unworn,  not  having  seen 
more  than  two  months'  service,  at  the  longest,  and  presuma- 
bly had  not  lost  their  flare.  He  appears  to  be  a  capable  mau 
of  experience  in  such  matters.  Another  engineer,  who  knew 
No.  1  well,  saw  it  that  day.  Says  No.  1  was  the  best  of  three 
engines  at  that  i)oint,  and  had  nothing  wrong  with  it 
In  fact,  just  after  the  accident  it  seems  to  have  been 
in  working  order,  except  a  flange  of  a  wheel  was  partly  bro-, 
ken  off  by  what  appeared  to  be  a  fresh,  bright  break.  To 
this  nothing  in  contra«iiction  is  shown,  except  that  No.  1  was 
an  old  engine,  which  at  some  former  time  had  been  in  a 
wreck,  whereby  the  pilot  bad  been  broken  off;  but  it  had  un- 
dergone many  repairs  and  substitution  of  parts,  and  was  at 
the  time  in  question  a  good  engine,  in  good  running  order, 
^*and  if  properly  managed,  could  have  handled  the  train  of 
empties  safely,"  using  the  lai^guage  of  one  of  the  brakemen 
on  the  train  at  the  time  of  the  accident. 

2.  Was  the  accident  caused  by  an  unsafe  track  at  Ben- 
dale  curve?  It  is  a  sixteen  degree  curve;  that  is,  one  with 
a  radius  of  three  hundred  and  fifty  eight  feet.  Is  such  a 
curve,  on  such  a  road,  at  an  exceptionally  sharp  degree,  neg- 
ligence per  sef  We  are  not  so  informed  by  any  testimony  in 
the  cause;  and  it  is  not  matter  of  general  knowledge,  es- 
pecially when  the  company,  as  in  this  case,  puts  its  finger  on 
the  very  place,  tellincij  the  engineer:  "Run  slow  here;  do  not 
Qifceed  the  rate  of  eight  miles."  So  the  rules  of  the  company 
prescribed.  The  decedent  was  an  engineer  on  the  road  of 
two  or  three  years'  standing,  and  knew  the  curve  well,  and 
it  was  his  duty  to  wm  dHigence  and  care  to  protect  himself 
from  harm. 

But  it  is  said  the  outer  rail  is  not  five  inches  higher  than 
the  inner  one,  as  it  ehould  be,  enxd  this,  in  so  sharp  a  curve, 
caused  the  accident.  Ou  this  point  plaintiff  introduced  the 
testimony  of  a  civil  eugin^er  of  some  railroad  experiexice 
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during  several  years^  who  had  occasion  to  pass  along  close 
to  the  curve  once  or  twice  a  week  for  some  six  weeks^  who 
noticed  the  track  during  the  week  preceding  the  accident. 
He  says  that  the  rail  on  the  outside  of  the  track  was  too  low ; 
that  he  noticed  a  place  where  the  wheels  were  climbing  and 
cutting  off  the  fish-bar  bolts;  that  these  bolts  had  the  ap- 
pi^arauce  of  having  been  partially  cut  off  by  the  flanges  of 
the  engine,  and  had  been  taken  out  and  replaced  two  or 
three  times;  that  the  outer  rail  he  supposed  to  be  five  inches 
too  low,  and  he  considered  it  to  be  in  such  condition  that  an 
accident  was  liable  to  occur  at  any  time,  from  the  fact  that 
the  outside  rail  was  too  low,  and  he  made  that  remark  to  an- 
other witness,  who  was  passing  the  place  with  him  some  two 
or  three  weeks  before  the  accident.  But  this  is  met  on  the 
other  side  bj'  the  testimony  of  Rebrook,  the  supervisor  of  the 
road,  who  had  been  engaged  in  laying  and  repairing  track  on 
that  road  and  the  lialtiraore  &  Ohio  for  seventeen  vears. 
Had  worked  as  a  section  hand,  section  boss,  and  on  up  to  the 
position  he  now  held  as  supervisor  of  the  road  from  Weston 
to  Sutton,  and  to  Camden-on-Gauley,  the  southern  ter- 
minus. Had  laid  the  track  in  question.  Had  that  day,  not 
more  than  two  hours  ahead  of  this  train,  examined  the  track 
on  the  Bendale  curve,  and  found  it  then  all  right,  in  good  re- 
pair, and  safe  condition,  and  was  on  the  road  six  hundred 
yards  south  of  the  place  of  the  accident  when  it  occurred. 
"The  track  was  then  in  fairly  good  condition.  I  examined  it. 
That  was  a  part  of  my  duties."  In  comparing  the  testimony 
of  these  two  witnesses  on  this  point,  Mr.  Oibson  does  not  lo- 
-cate  the  low  place  in  the  outer  rail  as  the  place  where  the  en- 
gine left  the  track,  but  as  some  point  on  this  curve,  and  it 
was  two  or  three  days  before  the  accident.  Rebrook  sajs 
the  outer  rail  was  given  an  elevation  of  five  inches  at  that 
place..  Has  been  kept  up  to  just  about  that  ever  since,  and 
to  see  that  that  was  done  was  a  particular  part  of  his  busi- 
ness, and  on  the  day  of  the  accident,  at  the  place  of  derail- 
ment, it  had  about  that  elevation.  He  says:  "On  that  day 
ih^  track  was  perfectly  safe  to  run  at  any  rate  of  speed  that 
the  curve  would  admit  of.  Of  course,  it  was  a  sharp  curve, 
itnd  yon  could  not  make  any  great  rate  of  speed  over  it." 
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Here  the  question  occurs,  what  was  the  safe  and  proper 
rate  of  speed  ?  Rebronk  says  that  he  requested  Mr.  Lane,  the 
assistant  superintendent  to  notify  all  trainmen  to  run  there 
at  a  rate  not  to  exceed  six  miles  an  hour.  He  did  not  him- 
self mention  any  particular  speed  to  Engineer  Robinson, 
He  simply  told  him  to  be  careful.  He  cautioned  Robinson 
twice  in  regard  to  running  around  this  Bendale  curve,  and 
several  others.  "I  told  him  it  was  a  very  sharp  curve,  and  a 
dangerous  place,  and  he  ought  to  be  very  careful  in  running 
around  it."  Robinson  had  run  engines  on  this  road  as  en- 
gineer during  a  period  of  two  or  three  years.  He  was  a  good 
engineer,  but  was  inclined  to  run  too  fast,  as  all  who  knew 
him  and  apeak  on  tlie  subject  testify.  But  what  were  the  direct 
proximate  causes  or  cause,  is  a  matter  of  inference  or  matter 
of  conjecture.  A.  W.  Marsh,  a  brakeman  who  was  on  the 
train  at  the  time,  says:  "We  were  running  over  the  maxi- 
mum speed  when  we  went  off.  It  would  have  run  without 
steam,  being  down  grade,  just  befqre  the  curve  was  reached; 
but  he  used  steam  on  the  down  grade,  and  was  running  any- 
how between  eighteen  and  twenty  miles  an  hour  when  she 
jumped  the  track."  J.  P.  Fox  was  the  conductor  on  the 
train.  He  says  that  up  to  a  point  within  four  hundred  or 
five  hundred  or  six  hundred  feet  of  the  place  of  the  accident, 
he  was  making  ten  or  tAvelve  miles  an  hour.  When  he  start- 
ed down  grade,  he  seemed  to  be  still  pulling  the  throttle 
open  more,  and  gathered  more  speed  as  he  went  down  the 
grade.  "As  near  as  I  can  judge,  he  was  running  twenty 
miles  an  hour  when  the  engine  jumped  the  track."  William 
Byers,  the  fireman,  who  was  badly  hurt  in  the  accident,  saj'S 
that  at  the  time  the  speed  was  about  fifteen  miles  an  hour. 
Rebrook  was  within  five  hundred  or  six  hundred  yards  of  the 
train,  and  in  sight  until  it  turned  into  the  curve  where  the 
accident  happened,  and  could  tell  that  the  train  was  running 
down  grade  with  steam  on.  That  he  was  not  running  at 
this  forbidden  and  dangerous  rate  of  speed  at  the  time  there 
is  nothing  in  this  record  that  proves  or  tends  to  prove,  but, 
on  the  contrary,  the  inferences  tend  to  confirm  these  uncon- 
tradicted witnesses.  An  elevation  of  the  outer,  rail  of  one 
and  one-fourth  inches,  not  observable  by  one  measuring 
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^ith  his  eye,  might  have  been  enough  for  a  speed  of  ten 
miles  an  hour,  and  just  as  safe,  perhaps,  at  that  speed,  as  an 
-elevation  of  four  and  one-fourth  inches,  would  have  been  at 
a  speed  of  twenty  miles  an  hour.  There  can  be  no  escape, 
as  it  appears  to  me,  from  the  conclusion,  under  this  evi- 
dence, that  if  the  lowness  of  the  outer  rail  was  one  of  the 
causes,  the  fast  speed,  in  violation  of  explicit  orders,  at  least 
<;ontributed  directly  to  bringing  about  the  accident,  and 
that  would  be  a  bar  to  the  right  of  recovery.  The  experts 
who  went  upon  the  ground  at  once  for  the  purpose  of  exam- 
ining and  remedying  the  condition  of  affairs,  and  ascertain- 
ing the  cause  of  the  accident,  gave  their  testimony. 
The  assistant  superintendent,  a  man  of  eighteen  years  ex- 
perience in  such  matters,  was  on  the  ground  as  soon  as  he 
could  get  there;  about  the  first  one  from  Weston  on  the 
ground.  He  says:  "I  examined  everything  connected  with 
it,  so  as  to  form  an  opinion  as  to  the  cause  of  the  accident. 
The  broken  parts  of  the  wheels  were  some  ten  or  twelve  feet 
from  where  the  wheels  left  the  track,  so  that  the  flanges 
seemed  to  have  broken  after  the  wheels  were  off  the  rails. 
There  were  no  flaws  in  the  wheels.  The  engine  was  all 
right.  She  had  gone  through  a  severe  test.  Had  run  near- 
ly one  hundred  yards  against  the  rocks.  My  theory  was 
that  the  train  had  left  the  track  on  account  of  something  be- 
ing on  it,  or  that  the  engineer  had  been  running  at  a  very 
rapid  rate  of  speed,  and  the  momentum  caused  the  train  to 
run  too  fast.  It  was  regarded  as  being  a  severe  curve 
and  on  that  account  we  prescribed  extra  rules  on  slow  run- 
ning there,  and  considered  it  necessary  that  a  train  should 
run  slowly  there,  not  only  on  account  of  the  curve,  but  also 
on  account  of  the  county  road.  Engineers  were  cautioned 
to  run  very  slowly,  and  the  instruction  at  one  time  was  not 
to  exceed  eight  miles  per  hour  round  that  curve."  After 
putting  all  the  facts  together  as  best  he  could  upon  the 
ground,  he  gives  the  above  as  his  probable  inference,  found- 
ed on  evidence  too  defective  to  enable  him  to  give  us  any- 
thing beyond  his  conjecture  as  to  the  probable  cause  or 
causes  of  the  accident;  and  the  case  seems  to  be  left  by  the 
•evidence  in  that  condition.    There  is  certainly  nothing  to 
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fix  upon  the  defendant  any  liability  for  the  accident;  for  if 
the  lowness  of  the  outer  rail  was  a  caiise^  the  rapid  and  for- 
bidden rate  of  speed  of  the  engineer  contributed  to  bring  it 
about.  No  reasonable  theory  of  the  evidence  will  support 
the  verdict. 

Therefore,  if  we  can  not  say  that  a  sixteen  degree  curve  is 
negligence  per  se,  we  must  say  that  this  verdict,  tried  by  this 
record,  is  either  wholly  without  evidence  on  the  essential 
point  of  negligencf^,  or  that  the  fast  running  against  ordCT* 
contributed  to  the  result;  and  if  it  is  our  place  to  see  that 
even-handed  justice  be  meted  out  as  near  as  may  be,  accord- 
ing to  the  very  truth  of  the  matter  before  us,  a  new  trial 
must  be  granted;  and  it  is  so  ordered. 


CHARLESTON. 

Rollins  v.  National  Casket  Co.  et  al. 

Submitted  January  31,  1895— Decided  April  13, 1895. 

BiIjL  in  Chancery. 

Where  a  bill  In  chancery  presents  no  substantial  grounds  for 
equitable  interference,  it  is  properly  dismissed,  as  no  errors  com- 
mitted by  the  court  can  be  considered  prejudicial  to  the  plaintiff. 

J.  B.  Menager  for  appellant. 

II.  R.  Howard  and  L.  C.  8omerville  for  appellees,  cited 
HiirhInj.g§lU,126,  J3o,138,1613;  83  Ind.  308;  6  Mont  203;  17 
W.  Va.474;  11  C^ratt.  522;  2  Bart.  L.  Prac.  1072,  note  1;  Sto. 
Eq.  PI.  §§  75,  231,  236,  356,  369,  520;  Calvert  on  Parties  77; 
UanM  Oh.  PI.  &  Pr.  295,  299, 1,544, 1,676;  Mit  PI.  186,  57  s.  p., 
note  2 ;  J^art.  Ch.  Pr.  466 ;  Code,  c.  127,  s.  2 ;  1  H.  &  M.  7 ;  11  W. 
Va.  694;  6  W.  Va.  107, 108;  29  W.  Va.  795;  12  W.  Va.  668;  29 
W.  Va.  817. 

Dent,  Judge  ; 

On  the  19th  day  of  September,  1893,  the  Circuit  Court  of 
Mason  county  entered  an  order  dissolving  an  injunction 
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theretofore  granted,  and  dismissing  the  bill  in  chancery  filed 
by  W.  A.  Rollins  against  the  National  Casket  Company  and 
others,  from  which  order  plaintiff  appeals,  and  assigns  the 
following  errors,  to  wit: 

''First.  The  court  erred  in  rendering  a  final  decree  in  the 
case,  after  the  death  of  Jerry  O'Connor  had  been  suggested 
on  the  record,  without  reviving  in  the  name  of  the  personal 
representative  of  said  decedent. 

^'Second.  The  court  erred  in  entering  a  decree  dissolving 
the  injunction  and  dismissing  the  bill  on  the  answer  of  E.  J. 
Tippett,  who,  as  appears  from  her  own  answer,  was  not  a 
member  of  the  firm  of  O'Connor  &  Tippett,  and  hence  could 
know  nothing  of  the  matters  involved  in  this  suit;  and,  as 
no  other  defendants  answered  the  bill,  the  same  was  taken 
for  confessed  as  to  the  real  and  true  defendants. 

''Third,  The  court  erred  in  overruling  the  objections  to 
the  answer  of  E.  J.  Tippett. 

''Fourth,  The  court  erred  in  overruling  the  plaintiff's  mo- 
tion for  a  continuance. 

"Fifth,  The  court  erred  in  not  sustaining  the  plaintiff's 
exceptions  to  the  reading  of  defendant's  depositions  taken 
during  the  sitting  of  the  court. 

"Sixth,  The  court  erred  in  not  perpetuating  plaintiff's  in- 
junction, as  none  of  the  real  parties  in  interest  answered  the 
bill,  the  answer  of  E.  J.  Tippett  showing  of  itself  that  she 
was  no  such  party  ia  interest  as  to  be  able  to  deny  the  alle- 
gations of  plaintiff's  bill;  and,  if  she  were,  her  denial  is  too 
general  to  put  the  plaintiff  on  proof  of  his  bill,  as  sucji  gen- 
eral denial  was  excepted  to." 

The  facts  areas  follows:  E.  Beller  purchased  a  bill  of 
goods  of  a  firm  known  as  O'Connor  &  Tippett,  consisting  of 
household  and  kitchen  furniture,  for  the  price  of  which  he 
executed  a  note  to  said  firm,  calling  for  the  sum  of  one  hun- 
dred and  fifty  dollars,  and  a  deed  of  trust  on  the  furniture  to 
George  W.  Tippett,  trustee,  to  secure  the  payment  of  the 
note.  That  to  prevent  a  sale  of  this  property,  already  ad- 
vertised, under  said  deed  of  trust,  the  said  Beller  executed 
a  note  negotiable  and  payable  at  the  Merchants'  Bank  of 
West  Virginia,  at  Point  Pleasant,  for  the  sum  of  one  hun- 
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dred  and  twenty  six  dollars^  being  the  balance  due  on  the 
j&rst  note  aforesaid,  and  the  plaintiff,  by  endorsement  there- 
on, transferred  the  same  to  O'Connor  &  Tippett  to  be  used 
as  collateral  security  for  the  first  note.  O'Connor  &  Tip- 
pett transferred  the  one  hundred  and  twenty  six  dollar  note 
to  the  National  Casket  Company.  After  it  became  due,  it 
was  presented,  and  protested  for  non-payment. 

The  bill  alleges  as  grounds  of  equitable  interference  that 
the  National  Casket  C<imp^ny,  being  about  to  enter  suit 
against  the  plaintiff  and  said  Beller  on  said  note,  said  com- 
pany and  the  firm  of  O'Connor  &  Tippett  agreed  that  if 
plaintiff  would  waive  service  of  summons  and  suffer  judg- 
ment to  be  taken  on  said  note,  they  would  turn  over  and  de- 
liver to  him  the  one  hundred  and  fiftv  dollar  note,  and  the 
benefits  of  the  trust  deed ;  that  by  reason  of  such  agreement 
plaintiff  suffered  judgment  to  be  taken  for  one  hundred  and 
twentj'  eight  dollars  and  nineteen  cents  principal,  interest 
and  protest,  and  two  dollars  and  sixty  cents  costs;  that  af- 
ter said  judgment  was  taken,  said  parties  refused  to  comply 
with  their  agreement,  and  deliver  up  said  note,  and  permit- 
ted the  property  included  in  the  trust  deed  to  be  sold,  lost, 
and  wasted — all  which  he  alleges  was-done  to  deceive  and 
defraud  him;  and  therefore  he  prays  that  said  judgment 
may  be  set  aside,  and  lield  for  naught,  and  that  the  defend- 
ants may  be  perpetually  enjoint^d  from  collecting  the  same. 

The  first  question  that  presents  itself  is  whether  the  bill 
presents  any  true  grounds  for  equitable  interference  as 
against  the  judgment  and  the  defendants  O'Connor  &  Tip- 
pett or  the  National  Casket  Company.  If  it  does  not,  then 
the  errors  committed,  ii  any,  are  not  prejudicial  to  the  plain- 
tiff, and  he  has  suffered  no  injury  thereby. 

The  refusal  to  deliver  the  note  in  compliance  with  the  con- 
tract furnishes  no  good  reason  for  setting  aside  or  enjoining 
the  judgment,  as  equity  always  considers  that  done  which 
ought  to  be  done,  and  that  the  note,  by  the  agreement  to 
transfer,  became  the  property  of  the  plaintiff,  and  that  the 
defendants  had  it  simply  as  trustees  for  his  benefit. 

As  to  the  property,  there  is  no  pretense  that  the  plaintiff 
ever  directed  the  trustee  to  sell  or  take  possession  thereof, 


State  i\  Zeiglbr.  598 

or  that  the  defendants  in  any  manner  prevented  or  hindered 
him  from  doing  so.  If  the  note  was  his,  as  he  claims,  it  be- 
came his  duty  to  take  possession  of  and  sell  the  property; 
and  the  mere  fact  that  the  defendants  O'Connor  &  Tippett 
and  the  National  Casket  Company  remained  quiet  about  the 
matter  without  request  on  his  part  gives  him  no  grounds  of 
^uity  against  them  on  the  judgment. 

The  bill  does  not  charge  that  they  were  guilty  of  overt 
acts  of  unjustifiable  interference,  but  that  they  permitted 
the  property  to  be  sold,  lost,  and  wasted.  So  did  the  plain- 
tiff; at  least  he  does  not  pretend  that  he  made  any  effort  to 
prevent  it.  If  the  note  had  been  the  property  of  the  National 
Casket  Company,  and  they  had  refused  to  enforce  the  trust 
as  a  security  for  it,  but  had  granted  time  to  the  principal 
debtor,  with  permission  to  dispose  of  the  trust  property 
without  the  consent  of  the  plaintiff,  then,  by  reason  of  his 
being  merely  a  surety,  he  would  have  been  released  from  the 
payment  of  the  debt.  But,  so  far  as  the  case  shows,  the  Na- 
tional Casket  Company  was  an  innocent  holder  for  value  of 
the  negotiable  note  on  which  the  judgment  was  t^ken,  and 
had  nothing  to  do  in  any  way  with  the  loss  of  the  trust  pro- 
perty. 

Hence  the  plaintiff's  clamor  is  wholly  without  foundation, 
and  the  decree  of  the  Circuit  Court  is  affirmed. 


CHARLESTON. 

State  r.  Zeigler. 

Submitted  January  31,  ISOS—Decided  April  13,  1895. 

1.    Homicide — Self-defense— Manslaughter. 

If  an  assault  is  made  upon  a  man  with  an  attemipt  to  oommit 
a  felony  upon  him,  hie  may  resist  so  far  as  it  Is  necessary  to  resist 
the  assailant,  eyen  if  he  must  take  the  assailant's  life.  But  this 
has  a  limitation.  If  he  can  resist  the  assault  and  free  himself 
without  taking  life,  and  kills  the  assailant  without  necessity,  he 
is  not  excusable.  If  mere  heat  of  blood  impels  him  to  take  life 
in  such  case,  he  is  guilty  of  manslaughter. 
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2.    Homicide— SsiiF-DEFENSE—JusTiFiABiiE  Homicide. 

To  reduce  homicide  in  self-defense  to  excusable  homicide,  it 
must  be  shown  that  the  slayer  was  closely  pressed  by  the  other 
party,  and  retreated  as  far  as  he  conveniently  or  safely  could,  in 
good  faiith,  with  the  honest  Intent  to  avoid  the  violence  of  the  as- 
sault. ) 

8.    Homicide— Self-Defensb—Appabent  Danger. 

Where  one  without  fault  himself,  is  attacked  by  another,  in 
such  a  manner  or  under  such  circumstances  as  to  furnish  rea^ 
sonable  grounds  for  apprehending  a  design  to  take  away  hi» 
life  or  to  do  him  some  great  bodily  harm,  and  there  is  reasona- 
ble ground  for  beUeving  the  danger  imminent  that  such  design 
wiil  be  accomplished,  and  the  person  assaulted  has  reasonable 
ground  to  believe,  and  does  believe  such  danger  is  imminent,  he 
may  act  upon  such  appearances,  and,  without  retreating,  kill  his 
assailant,  if  he  has  reasonable  grounds  to  believe,  and  does  be- 
lieve that  such  killing  is  necessary  in  order  to  avoid  the  apparent 
danger;  and  the  killing  under  such  circumstances  is  excusable, 
although  it  may  afterwards  turn  out  that  the  appearances  were 
false,  and  that  there  was  in  fact  neither  design  to  do  him  some 
serious  injury,  nor  danger  that  it  would  be  done.  But  of  all  this 
the  Jury  must  Judge  from  all  the  evidence  and  circumstances  of 
the  case. 

4.    Instructions— Evidence— Jury— Ibreleva  nt  I NSTBUCTioxa 
It  is  ecror  in  ^  court,  in  a  case  of  felony,  to  give  to  the  jury  in- 
structions which  are  not  relevant  to  the  evidence,  and  which  may 
mislead  the  Jury  to  the  prejudice  of  the  defendant 

6.    Evidence— Conflict  of  Evidence— Jury. 

If  there  be,  in  the  opinon  of  the  Jury,  a  substantial  conflict  in 
the  evidence  or  circumstances,  as  to  whether  the  killing;  vmLR  done 
in  self-defense,  and  the  circumstB:nce6  or  other  evidence  prepon- 
derate in  favor  of  self-defense,  or  If  it  was  equally  balanced  as  to 
the  killing  being  done  in  self-defense,  the  Jury  ought  not  to  con- 
vict either  of  murder  or  manslaughter. 

6.  Evidence— Insufficient  Evidence— Verdict— New  Trial. 
Where  a  court  which  tries  a  cause  certifies  all  the  evidence  ad- 
duced on  the  trial,  and  from,  the  evidence  so  certified  it  clearly 
appears  that  it  was  wholly  insufficient  to  sustain  the  verdict,  this 
Court  will  set  aside  the  verdict,  and,  in  a  proper  case,  award  a 
new  trial. 

D.  B.  Lucas  for  plaintiff  in  error,  cited  34  W.  Va.  117; 
17  S.  E.  Rep.  240;  20  B.  W.  Rep.  561;  17  S.  E.  Rep.  108;  8 
W.  Va.  766;  20  W.  Va.  G79;  37  W.  Va.  813;  3  Greenl.  Ev.  §  5, 
note  d;  117  N.  Y.  71;  123  N.  ¥.^553;  121  Pa.  St.  165;  128  Pa- 
st. 500;  1  Gray  61;  97  U.  S.  237;  1  Bish.  Crira.  Pro.  1048. 
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Attorney-General  Riley  for  the  state,  cited  33  W.  Va. 
370;  8  W.  Va.  741;  20  W.  Va.  680;  Id.  7G4;  22  W.  Va.  801;  5 
W.  Va.  510;  1  Greenl.  Ev.  (11th  Ed.)  §  449. 

Forest  W.  Brown  for  the  state,  cited  36  W.  Va.  691,  701; 
20  W.  Va.  680,  681,  679,  713,  764;  37  W.  Va.  812,  820,  821;  32 
W.  Va.  177;  33  W.  Va.  72,  417,  418;  1  Greenl.  a4th  Ed.)  §§ 
51,  445,  449;  1  Bish.  Crim.  Law  {14th  Ed.)  §  849;  2  Id.  §§  184, 
7i)7;  25  Gratt.  887. 

English,  Judge: 

At  the  April  term  of  the  Circuit  Court  of  Morgan  county, 
in  the  year  1894,  the  grand  jury  of  said  county  found  an  in- 
dictment against  liudolph  Zeigler;  charging  that  on  the 
13th  day  of  February,  1894,  in  said  county  of  Morgan,  he  fel- 
oniously, willfully,  maliciously,  deliberately  and  unlawfully 
did  slay,  kill,  and  murder  one  John  Sautters,  against  the 
peace  and  dignity  of  the  state. 

The  plea  of  not  guilty  was  interposed,  issue  joined  there- 
on, and  the  case  was  submitted  to  a  jury  on  the  1st  day  of 
May,  1894,  which  resulted,  on  the  9th  day  of  the  same 
month,  in  a  verdict  of  not  guilty  of  miu'der  as  charged  in 
the  indictment,  but  guilty  of  voluntary  manslaughter.  A 
motion  was  made  in  arrest  of  judgment,  and  for  a  new  trial, 
which  motions,  having  been  argued,  were  overruled  by  the 
court,  and  the  prisoner  excepted.  Judgment  was  rendered 
upon  the  verdict,  and  the  prisoner  was  sentenced  to  confine- 
ment in  the  penitentiary  for  the  period  of  two  years,  and 
the  prisoner  obtained  tins  writ  of  error. 

Self-defense  was  relied  on  by  the  prisoner,  and  it  appears 
from  bill  of  exceptions  No.  8  that  after  the  evidence  was 
concluded,  and  before  the  argument  commenced,  the  prison- 
er, by  his  counsel,  prayed  the  court  to  give  the  jury  the  fol- 
lowing instructions:  Instruction  No.  1  for  defendant:  "The 
court  instructs  the  jury  that  if  from  the  evidence,  the  jury 
be  of  opinion  that  there  is  a  substantial  conflict  of  the  evi- 
dence or  circumstances  as  to  whether  the  killing  was  done 
in  self-defense,  and  the  circumstances  or  other  evidence  pre- 
ponderate in  favor  of  self-defense,  or  if  it  was  equally  bal- 
anced as  to  the  killing  being  done  in  self-defense,  the  jury 
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can  not  convict  the  prisoner  either  of  murder  or  manslangh- 
ter."  Instruction  No.  2 :  "The  court  instructs  the  jury  that 
the  owner  of  property,  in  the  possession  of  the  same,  has  the 
riglit  to  use  as  much  force  as  is  necessary  to  prevent  a  forci- 
ble trespass;  and  if  they  find  that  the  defendant  was  stand- 
ing upon  his  own  ground,  and  that  in  attempting  to  force  a 
paHsage  over  the  same,  if  they  so  find,  the  deceased  was  vio- 
latiDjj  the  law,  and  was  a  trespasser,  with  the  intent  and 
W'ith  the  means  to  commit  a  felony,  if  necessary  to  accom- 
plish the  end  intended,  then  the  defendant,  as  own(*r  of  the 
projierty,  if  they  so  find,  might  repel  force  by  force,  to  the 
extent  of  killing  the  aggressor,  and  such  killing  would  be 
self-defense."  Instruction  Ko.  3:  "The  court  instructs  tip 
jury  that  a  party  who  is  assailed  by  his  adversary'  with  a 
deadly  weapon  is  not  compelled  to  retreat,  but  may  slay  his 
adversary,  if  the  assault  be  so  fierce  as  not  to  allow  the  par- 
ty assailed  to  retreat  without  manifest  danger  to  his  life,  or 
enormous  bodily  injury.  In  such  case,  if  there  be  no  other 
way  of  saving  his  own  life,  he  may,  in  self-defense,  kill  his 
;assailant."  Instruction  No.  4:  "The  court  instructs  the  jury 
that  if  when  the  deo^ased  fired  the  fatal  shot  he  was  not  the 
aggressor,  but  was  assailed,  and  such  demonstrations  of 
force,  with  a  deadly  weapon  and  otherwise,  made  against 
him  as  to  lead  a  reasonable  man  to  suppose  he  was  in  dan- 
ger of  death  or  great  bodily  harm,  and  under  such  reasona- 
ble apprehension  he  killed  the  deceased,  who  was  assailing 
him,  if  they  so  find,  then  the  killing  was  justifiable,  in  self- 
defense." 

These  instructions  were  objected  to  by  the  state,  and  the 
court  declined  to  give  them,  and  the  prisoner  excepted ;  and 
the  court,  on  its  own  motion,  gave  the  jury,  in  lieu  of  said 
instructions,  the  following:  Instruction  No.  1:  "The  court 
instructs  the  jury  that  when  one,  without  fault  himself,  is 
attacked  by  another  in  such  a  manner  or  in  such  circum- 
stances as  to  furnish  reasonable  grounds  for  apprehending 
a  design  to  take  away  his  life  or  to  do  him  some  great  bodily 
harm,  and  there  are  reasonable  grounds  for  believing  the 
danger  imminent,  that  such  design  will  be  accomplished,  and 
the  ])(4'son  assaulted  has  reasonable  grounds  to  believe  and 
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does  believe  that  such  danger  is  imminent,  he  may  act  upon 
such  appearance,  and  without  retreating,  kill  his  assailant, 
if  he  has  reasonable  grounds  to  believe,  and  doe^  be- 
lieve, that  such  killing  is  necessary  in  order  to  avoid 
the  apparent  danger;  and  the  killing  under  such  cir- 
cumstances is  excusable,  although  it  may  afterwards 
turn  out  that  the  appearances  were  false,  and  there 
was  in  fact  neither  design  to  do  him  serious  injury, 
nor  danger  that  it  would  be  done.  But  of  this  the  jury  must 
judge,  from  all  the  evidence  and  circumstances  in  the  case." 
No.  2 :  **And  the  court  further  instructs  the  jury  that  as  to 
the  imminency  of  the  danger  which  threatened  the  prisoner, 
Rudolph  Zeigler,  and  the  necessity  of  his  killing  John  Saut- 
ters, in  the  first  instance,  the  prisoner  is  the  judge,  but  he  acts 
at  his  peril,  as  the  jury  must  pass  upon  his  action  in  the 
promises,  viewing  siiid  actions  from  the  prisoner's  stand- 
pomi  at  the*  time  of  the  killing,  and  if  the  jury 
believe,  from  the  facts  and  circumstances  of  the  case, 
that  the  prisoner  had  reasonable  grounds  to  believe, 
and  did  believe  the  diinger  imminent,  and  that  tlie  kill- 
ing was  necessary  to  preserve  his  own  life,  or  to  protect  him 
from  great  bodily  hanj,  he  is  excusable  for  using  a  deadly 
weapon  in  defense,  otherwise  he  is  not."  No.  3:  *'The  court 
instructs  the  jury  that,  on  a  trial  fpr  murder  where  a  deadly 
weapon  is  used,  if  the  i)risoner  relies  on  self-defense,  the 
burden  of  proof  is  on  the  piisoner,  and  he  must  excuse  him- 
self by  a  preponderance  of  the  evidence."  No.  4:  **The  court 
instructs  the  jury  that  the  defendant  is,  by  law,  presumed  to 
be  innocent,  and  it  is  the  duty  of  the  state  to  prove  him  guil- 
ty, as  charged  in  the  indictment,  beyond  all  reasonable 
doubt;  and  if  the  state  fails  to  prove  every  material  allega- 
tion in  the  indictment,  then  the  jury  must  find  him  not 
guilty." 

The  court  also,  at  the  instance  of  the  state,  gave  the  jury 
the  following  instructions,  which  were  excepted  to  by  the 
piisoner.  The  exceptions  were  overruled  by  the  court:  In- 
struction No.  1:  "The  court  instructs  the  jury  that  under  an 
indictment  for  murder  the  jury  may  find  the  prisoner  guilty 
cf  murder  in  the  first  dfgree,  or  guilty  of  murder  in  the  second 
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degree,  or  guilty  of  voluntary  manslaughter,  or  guilty  of 
involuntary  manslaupfhter,  or  not  guilty/'    Instruction  Na 
2 :  "The  court  instructs  the  jury  that  where  a  homicide  is 
proven,  the  presumption  is  that  it  is  murder  in  the  second 
degree.    If  the  state  -w  ould  elevate  it  to  murder  in  the  first 
degree,  she  must  establish  the  characteristics  of  that  crime: 
and,  if  the  prisoner  would  reduce  it  to  manslaughter,  the 
burden  of  proof  rests  upon  him  to  establish  the  same  by  pre- 
ponderance of  evidenc?/'     Instruction  No.  3:  "The  court  in- 
structs the  jury  that  if  they  believe  from  the  evidence  that 
John  Sautters  came  to  his  death  by  a  pistol-shot  wound  in- 
flicted by  Rudolph  Zeigler,  and  at  the  time  he  was  so  killed 
the  said  John  Sautters  was  in  the  exercise  of  a  right  that  be- 
longed to  him,  of  passing  along  a  private  right-of-way,  and 
that  Rudolph  Zeigler  nt  said  time  was  wrongfully  prevent- 
ing his  passage  along  said  right-of-way,  and  in   so  doing, 
willfully  and  malicioi-sly,  deliberately  and  premeditatedly, 
inflicted  the  wounc^  by  which  said  Sautters  came  to  his 
death,  then  he  is  guilty  of  murder  in  the  first  degree."    In- 
struction No.  4 :  "The  court  instructs  the  jury  that  where 
there  is  a  quarrel  between  two  persons,  and  both  are  in 
fault,  and  as  a  result  of  such  quarrel  a  combat  takes  place, 
and  death  ensues,  in  order  to  reduce  the  offense  from  the  de- 
gree of  murder  two  things  must  appear  from  the  evidence 
and  circumstances  of  the  case:  (1)  That  before  the  mortal 
wound  was  given  the  prisoner  declined  further  combat,  and 
retreated  as  far  as  he  could  with  safety;  and  (2)  that  he  nec- 
essarily killed  the  deceased  in  order  to  save  his  own  life,  or 
to  protect  himself  from  great  bodily  harm."    Instruction 
No.  5:  Same  as  last  one.     Instruction  No.  6:  "The  court  in- 
structs the  jury  that  a  man  shall  be  taken  to  intend  that 
which  he  does,  or  whi<!h  is  the  immediate  or  necessary  con- 
sequence of  his  act;  and  if  the  jury  believe  from  the  evi- 
dence in  the  case  that  Rudolph  Zeigler,  the  prisoner,  with  a 
deadly  weapon  in  his  (prisoner's)  possession,  without  any,  or 
upon  very  slight  provocation,  gave  to  the  deceased,  John 
Sautters,  a  mortal  wound,  then  said  Zeigler  is  prima  facie 
guilty  of  willful,  deliberate,  and  premeditated  killing,  and 
this  throws  upon  the  prisoner  the  necessity  of  proving  exten- 
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iiatinjr  circumstances,  and  that  unless  the  prisoner  has 
proved  such  extenuating  circumstances,  or  such  circum- 
stances arise  out  of  the  case  made  by  the  state,  the  jury 
must  find  the  prisoner  guilty  of  murder  in  the  first  degree." 

The  prisoner  moved  the  court  to  set  aside  the  verdict  of 
the  jury,  which  motion  Avas  overruled  by  the  court,  and  the 
evidence  was  certified  in  a  bill  of  exceptions. 

The  first  error  assigned  and  relied  upon  by  the  prisoner  is 
as  follows:  "(1)  It  was  error  not  to  arrest  the  judgment,  and 
grant  him  a  new  trial.  The  evidence  clearly  established 
that  the  petitioner  acted  strictly  in  self-defense,  and  the 
homicide  was  therefore  excusable.  There  was  but  one  wit- 
ness for  the  state  whose  testimony  made  out  a  case  of  mur- 
der or  manslaughter,  and  that  was  Christian  Baurle.  Upon 
the  contrary,  three  other  witnesses  who  were  present — the 
prisoner,  his  son  William,  and  his  wife,  Louisa  Zeigler — all 
<'ontradicted  Baurle,  and  their  testimony  tends  to  exhibit  a 
case  o!*  self-defense,  and  to  show  that  Baurle  and  the  deceas- 
ed, Sautters,  wer?  the  aggressors;  that  Baurle  as- 
saulted Zeigler  first,  and  Sautters  followed  it  up  by 
snapping  his  musket  at  him,  and  then  clubbinj;  the 
gun  and  striking  him  with  the  butt  end  a  severe  blow,  leav- 
ing a  scar  still  plainly  visible.  His  evidence  is  confirmed  by 
Dr.  Green,  who  dressed  and  probed  the  petitioner's  wound 
and  proves  that  it  was  inflicted  by  some  blunt  instrument. 
The  state  introduced  a  witness  (the  wife  of  the  deceased) 
who  proved  that  she  distinctly  saw  something  raised  up  in 
the  air  like  the  butt  of  a  gun.  It  is  plain  therefore,  that  the 
jury  found  against  the  weight  of  evidence  and  this  verdict 
should  have  been  set  aside,  and  a  new  triiil  granted.'- 

This  assignment  of  error  calls  for  an  investigation  of  the 
feeling  existing  between  the  prisoner  and  the  deceased,  and 
the  immediate  circumstances  surrounding  the  parties,  at 
the  precise  moment  when  the  fatal  shot  was  fired.  Trouble 
existed  between  the  deceased  and  the  prisoner  in  regard  to 
a  ioad  which  the  prisoner  claimed  was  a  private  road^ 
and  which  deceased  claimed  was  a  public  road.  In 
pursuance  of  his  claim,  prisoner  had  obtained  an  injunction 
restraining  the  use  of  said  road  as  a  public  road.    On  the 
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day  the  shooting  occnrrcd^  the  deceased  was  evidently  ap- 
prehensive  of  something  which  might  not  only  require  a 
witness,  but  also  the  use  of  a  gun.  He  told  Baurle  he  was 
going  to  the  store,  but  it  must  be  regarded  as  an  unusual  oc- 
currence  to  carry  a  musket  when  merely  going  to  the  store. 
The  testimony  shows  that  said  Baurle  and  Sautters  had 
been  on  the  prisoner's  premises  on  the  15th  of  July  previous, 
with  two  other  men,  all  armed  with  guns,  and  cut  down  the 
bars  which  Zeigler  '.the  prisoner)  had  constructed  across 
this  road.  Sautters  called  on  his  friend  and  neighbor, 
Baurle,  who  claimed  this  road  as  an  outlet  from  his  farm,  to 
accompany  him  as  a  witness;  saying  that  prisoner  stopped 
him  before,  and  he  would  like  to  have  some  one  go  along 
with  him.  When  deceased,  carrying  his  gun,  arrived  at 
prisoner's  premises,  he  found  him  engaged  in  hauling  out 
manure.  Prisoner  and  his  son  came  out  of  his  barnyard, 
and  prisoner  told  deceased  he  had  an  injunction  on  that 
road,  and  that  they  should  not  travel  it  any  more.  Baurle 
says  he  told  him  "All  right,"  but  heard  Sautters  say,  "It  is 
our  road,  and  we  are  going  to  travel  it."  That  Zeigler  came 
up  pretty  close  to  him.  He  stood  still.  Zeigler  stood  rijrht 
in  front  of  him,  two  or  three  feet  away.  Witness  told  him, 
'*B<4tor  stop  that;"  he  did  not  want  to  see  any  bloodslied  on 

• 

this  place.  That  Zeigler  struck  him  first,  about  his  body,  with 
his  list.  That  he  struck  back;  struck  Zeigler  on  his  head; 
gave  him  the  mark  he  got  on  his  head.  Sautters  was  four 
or  five  steps  away.  Zeigler's  son  came  up,  and  took  hold  of 
witness,  and  shoved  him  back  on  a  bank  at  the  side  of  the 
road.  When  witness  raised  up  and  turned  around,  Zeigler 
shot  him  in  the  arm.  Witness  then  turned  and  ran.  Saw 
Sautters  as  he  passed.  He  had  his  gun  on  his  arm.  Was 
doing  nothing.  It  was  an  old  army  gun.  This  only  lasted 
from  five  to  eight  seconds.  Witness  was  running  away,  and 
did  not  see  the  parties  when  the  fatal  shot  was  fired.  Saw 
Zeigler  point  pistol  towards  Sautters.  Saw  no  blood  on 
Zeigler's  face  after  he  struck  him.  This  is  in  substance,  the 
testimony  of  Baurle,  who  went  with  Sautters  for  the  pur- 
pose of  being  a  witness. 
William  Zeigler,  who  was  present,  says,  as  he  came  out  of 
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the  barnyard  gate,  Sautters  came  up  with  his  gun  pointed  at 
his  father.  That  Baurle  had  both  hands  in  his  pock- 
ets, but,  as  Sautters  came  up,  he  out  with  his  left  hand,  and 
motioned  in  front  of  his  father,  and  said,  "Hold  on,  John, 
we  don't  shed  cold  blood,"  and  his  father,  facing  that  way, 
said,  "I  neither," — waving  his  hands  outward,  and  had 
notliing  in  his  hands.  Sautters  still  advanced  until  he  held 
his  gun  in  one  and  one-half  feet  of  his  father.  Baurle  pulled 
his  right  hand  out  of  his  pocket,  and  struck  witness'  father, 
and  witness  came  around  behind  Baurle,  and  pulled  him 
away.  Had  no  more  than  caught  hold  of  Baurle  than  Saut- 
terp  snapped  gun-cap.  That  he  got  Baurle  away  from  his 
father  after  the  cap  snapped.  Sautters  raised  his  gun  up 
reversed;  caught  hold  of  barrel  of  gun,  and  struck  prisoner 
over  the  head  with  it,  and  had  gun  raised  to  bring  it  down  a 
second  time  before  pris?oner  shot.  That  Baurle  got  away 
from  witness,  and  ran  into  his  father,  and  wheeled  him 
around,  and  prisoner  shot  at  Baurle,  who  ran.  Sautters 
stood  a  little  while  af  rer  he  received  the  first  shot,  and  was 
fixing  at  his  gun  as  though  putting  another  cap  on.  He 
then  looked  towards  his  bouse,  and  saw  Baurle  running,  and 
started  and  ran  also,  until  he  fell. 

The  prisoner  also  gave  substantially  the  same  statement 
as  to  the  manner  in  which  the  killing  was  done;  stating  that 
he  did  not  shoot  Saattors  until  he  had  struck  him  once  with 
the  gun  over  the  head,  and  was  preparing  to  strike  him  a 
second  time. 

According  to  Baurle's  testimony  the  prisoner  was  point- 
ing his  pistol  at  Sautters  without  his  offering  to  strike  with 
the  gun,  and  he  states  that  the  wound  in  prisoner's  head  was 
caused  by  his  fist;  but  Dr.  Green  states  that  he  found  pris- 
oner suffering  with  wound  on  left  side  of  head,  and  also  one 
about  the  ear  or  temple;  thinks  it  was  inflicted  by  coming  in 
contact  with  some  blunt  instrument;  wound  could  have 
been  inflicted  by  gun,  or  instrument  of  that  kind.  And  Mrs. 
Sautters,  the  wife  of  the  deceased,  who  says  she  went  down 
to  the  end  of  the  garden  and  had  a  good  view,  and  was  near 
enough  to  hear  what  Zelgler  said  to  Baurle  about  the  injunc- 
tion, when  asked  on  cross-examination,  "Did  you  not  say,  in 
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substance,  'In  the  melee,  I  distinctly  saw  a  gun  in  the  hands 
of  some  one,  with  butt  or  breech  in  the  air,  overhead  of  par- 
ties'?" answered:  "I  did  say  that.  I  looked  since,  and  saw  a 
locust  post  that  looked  just  like  that." 

The  witness  Baurle  further  testifies  that  when  he  ran,  he 
saw  Zeigler  point  his  pistol  towards  Sautters,  and  heard  pis- 
tol cracks  coming  closer  and  closer  to  hira;  seeking  to  create 
the  impression  that  Sautters  was  retreating  and  the  prison- 
er pursuing  him,  at  the  time  he  was  wounded.     But  that 
theory  is  at  once  refuted  by  the  fact  that  the  evidence  shows 
that  Sautters  was  ?ihot  in  the  breast.     It  is  then  apparent 
and  manifest  that  this  witness,  Baurle,  was  retreating  at 
full  speed  at  the  time  the  fatal  shot  was  fired.    He  was  not 
in  a  position  to  say  whether  Sautters  clubbed  his  gun  and 
struck  the  prisoner  over  the  head  with  it,  or  not.    The  pris- 
oner and  his  sonl  concur  in  stating  that  Sautters  had  struck 
prisoner  over  the  head  with  his  gun,  and  was  preparing  for 
the  second  stroke  when  he  received  the  fatal  shot;  and  it  is 
evident  there  would  h«'ive  been  no  necessity  for  clubbing  the 
gun,  had  he  fired  when  the  cap  bursted.     Baurle  does  not 
mention  the  stroke  inflicted  upon  the  prisoner  with  the  butt 
of  the  gun,  but  states  that  the  wound  in  Zeigler's  head  was 
caused  hy  his  fist;  and,  to  place  the  most  charitable  con- 
struction upon  this  testimony  of  his,  we  must  say  that  Baurle 
did  not  see  or  know  wliat  transpired  after  he  received  his 
wound  and  hastily  left  the  battle  ground.     The  fact  that  the 
gun  was  clubbed  and  used  at  some  time  during  the  combat 
does  not  rest  alone  upon  the  testimony  of  the  prisoner  and 
his  son,  but  the  wife  of  the  deceased  states  that  she  saw  the 
gun  brandished  above  the  heads  of  the  combatants;  and,  un- 
less it  was  done  after  I>aurle  retreated,  it  is  clear  that  he 
suppressed  a  very  malerial  and  important  fact,  in  delivering 
his  testimony.     That  the  butt  of  the  gun  was  used  upon  the 
head  of  the  prisoner  a]>pears  from  the  fact  that  the  prisoner 
had  a  contusion  on  his  forehead  near  his  eye,  and  congestion 
of  the  eye,  which  was  evidently  the  result  of  the  blow  re- 
ceived from  the  fist  of  Baurle,  while  Dr.  Green,  who  exam- 
ined the  prisoner's  wounds,  says  he  had  one  wound  on  the 
left  side  of  the  head,  and  also  one  about  the  ear  or  temple^ 
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and  that  the  wound  was  inflicted  by  some  blunt  instrument, 
and  could  have  been  inflicted  by  a  gun,  or  instrument  of 
that  kind.  Again,  Pautters  had  not  been  shot  when  Baurle 
passed  him,  running  awav.  Two  things  then  must  have 
transpired  in  a  brief  space  of  time  after  Baurle  passed:  The 
gun  was  brandished,  and  Zeigler  received  the  blow,  and  the 
fatal  shot  was  fired  while  Sautters  was  facing  the  prisoner, 
because  he  received  the  wound  in  front,  as  shown  by  the  tes- 
timony of  Dr.  Boss.  Zeigler  received  the  blow  from  the  gun 
on  the  left  side  of  his  head,  as  it  would  naturally  be  dealt  by 
a  right-handed  man,  facing  his  adverskry.  Sautters  re- 
ceived the  fatal  shot  immediately  after  Baurle  passed  him, 
for  the  evidence  shows  that  he  followed  Baurle,  and  fell  on 
the  road  only  thirty  \ards  behind  him. 

This  was  the  case  presented  to  the  jury  by  those  who  were 
present,  and  had  an  opportunity  of  seeing  what  transpired. 
In  addition  to  this,  Mrs.  Sautters,  the  wife  of  deceased, 
states  that  she  heard  the  prisoner  tell  Baurle  "they 
shouldn't  travel  that  road,  and  said  something  about  injunc- 
tion." She  also  states  that  prisoner,  after  firing  first  shot, 
fired  two  more  shots  at  Baurle  as  he  ran. 

Now,  there  can  be  no  question  from  the  testimony  that 
bad  feeling  existed  between  the  prisoner  and  the  deceased. 
It  appears  from  the  testimony  of  Isaac  Holton :  That  he  was 
invited  to  go  to  Zeigler's,  and  was  told  that  Baurle  and  Saut- 
ters were  going  to  open  this  road.  It  was  then  obstructed 
by  bars.  That  he  wont,  and  Sautters  and  Baurle  had  guns. 
Zeigler  was  engaged  in  hauling  hay.  That  Charles  Butte  cut 
the  bars  down,  and  he  and  Zeigler  came  together  in  fighting 
attitude,  and  Charles  Butte  pushed  or  knocked  him  down. 
That  Zeigler  picked  uj>  two  rocks,  and  witness  told  him  not 
to  do  that — he  might  get  hurt,  or  hurt  somebody — and  he 
threw  the  stones  down  and  went  into  his  barnvard.  Subse- 
qnent  to  that  time,  the  record  discloses  that  repeated 
threats  were  made  by  Zeigler  and  Sautters  on  account  of 
the  feeling  existing  iu  regard  to  this  road.  Zeigler  ap- 
pealed to  the  law  for  protection,  and  obtained  the  injunc- 
tion, of  which  he  gave  Sautters  notice  at  the  time  he  ap- 
proached, on  the  day  the  shooting  occurred. 
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The  testimony  in  the  case  discloses  the  deadly  hostility 
entertained  by  the  deceased,  Sautters,  towards  Zeigler.    He 
told  Simon  Barsore  Ihat  Zeigler  stopped  him  in  the  road  one 
time,  and  **if  he'd  ptop  him  again  he  would  kill   him." 
Emma  Young  heard  him  say  he  was  going  to  load  his  gun 
heavy  with  buckshot,  and  be  ready  for  Zeigler.    lie  said  to 
W.  IT.  Poole,  "Let  that  ole  booger  stop  me  on  that  road,  and 
right  there  is  where  he  kills  me,  or  I  kill  him."     On  the  day 
of  this  fatal  occurrence  the  deceased  approached   Zeigler 
(who  was  at  his  own  home^  engaged  in  his  farming  opera- 
tions) carrying  his'loaded  musket,  ready  cocked,  and  i)oint- 
ed  directly  at  him.     During  the  struggle  between  Baurle 
'and  the  prisoner,  deceased  displayed  his  deadly  intent  by 
bursting  the  cap  on  his  gun  at  him;  and  after  the  prisoner 
had  received  a  heavy  stroke  from  the  fist  of  Baurle,  it  was 
followed  by  a  crushing  blow  on  the  head  from  the  breech  of 
the  gun,  and  the  deceased  was  preparing  to 'follow  it  up  with 
another.    And  it  occurs  to  me  that  if  Zeigler  wished  any- 
thing left  in  the  shape  of  self  to  defend,  the  time  for  action 
had  arrived.     It  is  true,  he  was  carrying  a  revolver,  and 
thinking  the  occasion  had  arrived  when  it  might  be  used,  he 
used  it  with  deadly  effect;  and  while  it  is  also  true  that  our 
statute  prescribed  a  severe  penalty  for  carrying  a  pistol,  yet 
it  expressly  excepts  front  such  penalty  a  person  who  carries 
such  weapon  about  his  dwelling  house  or  premises.     In 
Whart.  Horn.,  under  the  head  of  "Excuse  and  Justification" 
(section  480,  note  (i),  the  definition  of  "justifiable  homicide' 
is  stated  thus  ((juoted  from  the  opinion  of  Chapman,  C.  J.,  in 
the  case  of  Com,  v.  Andrews):      "There  is  still  another  defini- 
tion that  needs  to  be  given  to  you,  namely,  what  constitutes 
justifiable  homicide;  for  a  question  may  arise  here  in  regard 
to  that  subject.     It  rests  upon  the  right  of  self-defense. 
The  law  regards  it  as  a  sacred  right,  and  every  man*s  heart 
justifies  the  principle.    If  an  assault  is  made  upon  a  man, 
with  an  attempt  to  commit  a  felony  upon  him,  he  may  resist 
so  far  as  it  is  necessary  to  resist  the  assailant,  even  if  he 
must  take  the  assailant's  life.    But  this  has  a  limitation.    If 
he  can  resist  the  assault  and  free  him  ?elf  without  taking 
life,  and  kills  the  assailant  without  ne  essity,  he  is  not  ex- 
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^•usable.  If  mere  heat  of  blood  impels  him  to  take  life,  in 
such  a  case  he  is  gailtj  of  manslaughter."  And  in  section 
8  of  the  same  work  the  author  says:  "/8fe  defendendo,  or  in 
«elf-defen8e,  which  exists  where  one  is  suddenly  assaulted, 
and  in  the  defense  of  his  person,  where  immediate  and  great 
bodily  harm  would  be  the  apparent  consequence  of  waiting 
for  the  assistance  of  the  law,  and  there  is  no  other  probable 
means  of  escape, 'he  kills  the  assailant.  To  reduce  homicide 
in  self-defense  to  this  degree,  it  must  be  shown  that  the 
slayer  was  clearly  pressed  by  the  other  party,  and  retreated 
as  far  as  he  conveniently  or  safely  could,  in  good  faith,  with 
the  honest  intent  to  avoid  the  violence  of  the  assault." 

The  law  never  intended,  however,  that  in  the  circum- 
stances of  this  case  it  was  the  duty  of  Rudolph  Zeigler,  the 
prisoner,  to  run  away  from  his  home,  or  hide  himself,  when 
the  deceased  (Sautters),  accompanied  by  his  friend  and  wit- 
ness, came  with  their  guns  to  force  their  way  through  this 
road.  They  were  warned  of  the  existence  of  the  injunction 
by  Zeigler;  and,  after  the  difficulty  commenced  between 
Zeigler  and  Baurle,  it  must  be  remembered  that  the  entire 
combat  only  lasted,  according  to  the  testimony,  from  five  to 
eight  seconds.  During  that  period  Zeigler  had  received  a 
heavv  blow  on  the  head  from  the  fist  of  Baurle,  which,  ac- 
cording  to  Baurle's  testimony,  knocked  Zeigler  away  from 
him,  and  turned  him  around.  Baurle  had  been  pulled  away 
and  thrown  back  by  William  Zeigler  (the  son)  and  had 
rushed  again  at  Zeigler,  and  received  the  shot  in  the  elbow, 
and  started  to  run.  Zeigler  fired  two  shots  in  quick  suc- 
cession after  Baurle;  and  Sautter's  gun  having  failed  to 
shoot,  he  clubbed  his  gun,  and  struck  Zeigler  over  the  head, 
and  was  raising  it  for  a  second  stroke  when  Zeigler  fired  the 
fatal  shot.  Xow,  if  we  put  ourselves  in  the  place  of  Zeigler 
for  the  few  seconds  that  this  combat  lasted,  and  consider 
that  Baurle  says  '*ho  don't  know  how  hard  he  struck,  and 
whether  he  struck  onc^  or  twice;  that  he  is  a  coward  and  if  he 
strikes  a  man  he  strikes  him  good;"  and  that  defendant  while 
staggered  and  blinded  by  this  blow  on  the  eye  and  foi^ehead, 
receives  the  crushing  blow  from  the  butt  of  the  musket  in 
the  hands  of  Sautters — we  may  well  infer  that  the  fierce- 
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ness  of  the  assiiult  from  these  two  men  was  such  as  to  pre- 
clude all  possibility  of  retreat  with  any  degree  of  safety, 
even  if  sufficient  strength  remained  after  these  paralyzing 
strokes. 

In  the  case  of  State  v.  Cain,  20  W.  Va.  680,  this  Court 
stated  the  law  as  follows:  "Where  one,  without  fault  him- 
self, is  attacked  by  another  in  such  manner  or  under  such 
circumstances  as  to  furnish  reasonable  grounds  for  appre- 

hending^a  design  to  take  away  his  life  or  to  do  him  some 

« 

great  bodily  harm,  and  there  is  reasonable  ground  for  be- 
lieving the  danger  imminent  that  such  design  will  be  ac- 
complished,   and    the    person    assaulted    has    reasonable 
grounds  to  believe  and  does  believe  such  danger  is  immi- 
nent, he  may  act  upon  such  appearances,  and,  without  re- 
treating,  kill  his  assailant,  if  he  has  reasonable  grounds  to 
believe  that  such  killing  is  necessary  in  order  to  avoid  the 
apparent  danger;  and  the  killing  under  such  circumstances 
is  excusable,  although  it  may  afterwards  turn  out  that  the 
appearances  were  false,  and  that  there  was  in  fact  neither 
design  to  do  him  serious  injury,  nor  danger  that  it  would  be 
done.    But  of  all  this  the  jury  must  judge  from  all  the  evi- 
dence and  circumstances  of  the  case."     It  is  proper  just 
here  to  call  attention  to  the  fact  that  the  prisoner  had  actu- 
ally made  no  demonstration  of  any  kind  whatever  towards 
the  deceased  until  af tor  he  snapped  his  gun  at  him,  and  af- 
ter he  received  the  blow  on  his  head  with  the  breech  of  the 
gun.     Before  that  his  entire  attention  appears  to  have  been 
occupied  with  Baurie.     Bishop,  in  his   work   on    Criminal 
Law  (volume  1,  §  805)  states  the  rule  thus:  "If  one  w^ho  is  as- 
saulted (we  have  seen  that  there  must  be  an  overt  act  ren- 
dering^ the  danger  imminent)  being  himself  without  fault 
in  bringing  on  the  difficulty,  reasonably  apprehends  death 
or  great  bodily  harm  to  himself  unless  he  kills  the  assailant, 
the  killing  is  justifiable."    Now,  that  the  deceased  started 
from  his  home  with  his  loaded  gun,  with  the  deliberate  in- 
tention of  carrying  out  his  previous  threats  by  killing  the 
prisoner  if  he  came  out  to  him  in  that  road,  is  manifest  from 
his  subsequent  action?;  by  his  snapping  his  gun  at  prisoner 
while  engaged  in  combat  with   Baurie;  by  clubbing  hi» 


State  v.  Zeigler.  607 

mnsket  and  attackiug  prisoner  before  he  had  recovered  from 
the  stunning  blow  rec*oived  from  Baiirle.  That  Baurle  knew 
what  his  intention  was  is  shown  by  his  language  when  Baut- 
lers  first  pointed  his  gun  at  the  prisoner — "John,  hold  on, 
doT\'t  shed  cold  blood.-'  Turning  to  the  conduct  of  prisoner, 
we  find  that  although  the  deceased,  Sautters,  came  towards 
him  in  this  threatening  attitude,  with  his  gun  pointed,  and 
hand  about  the  lock,  nothing  in  the  entire  testimony,  shows 
that  the  prisoner  made  any  demonstration  towards  the  de- 
ceased until  after  he  received  the  blow  from  the  musket. 
True,  Baurle,  who  came  there  as  a  witness,  says,  as  he  ran  he 
saw  the  prisoner  point  his  pistol  towards  deceased;  but  that 
is  met  and  refuted  by  the  fact  that  Baurle  was  running  to- 
wards, and  passing  by  Sautters;  was  wounded  and  fright- 
ened himself;  and  the  prisoner  fired  two  shots  after  him  af- 
ter he  commenced  running.  In  this  connection  we  may  ask, 
what  is  the  law,  as  settled  in  this  state,  where  self-defense 
or  other  justification  is  set  up?  Raymond,  P.,  in  the  case  of 
State  V.  Ahhott,  8  W.  Va.  766,  in  delivering  the  opinion  of  the 
court,  said:  "If  the  circumstances  and  evidence  tend  to 
prove  self-defense,  or  other  legal  justification,  then,  as  to  the 
question  of  whether  the  act  was  done  in  self-defense,  or 
other  legal  justification,  if,  in  the  opinion  of  the  jury,  a  sub- 
stantial confiict  of  circumstances  or  other  evidence  exists, 
there  should  be  such  a  preponderance  of  circumstances  or 
other  evidence  against  the  self-defense,  or  other  justifica- 
tion, as  to  reasonably  satisfy-  the  mind  of  the  jury  that  the 
killing  was  not  in  self-defense,  or  justifiable,  before  they  can 
convict.  If  there  be,  in  the  opinion  of  the  jury,  a  substan- 
tial conflict  of  the  evidence  or  circumstances  as  to  whether 
the  killing  was  done  in  self-defense,  and  the  circumstances 
or  other  evidence  preponderates  in  favor  of  self-defense,  and, 
I  should  add,  if  it. was  equally  balanced  as  to  the  killing  be- 
ing done  in  self-defense,  the  jury  ought  not  to  convict  of 
either  murder  or  manslaughter."  This  Court,  however,  in 
a  later  case  {State  v.  Jones,  20  W.  Va.  704)  held  that  "upon  a 
trial  for  shooting  with  intent  to  kill,  the  use  of  a  deadly 
weapon  being  proved,  and  the  prisoner  relies  upon  self-de- 
fense to  excuse  Bim  for  the  use  of  the  weapon,  the  burden  of 
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showing  such  excuse  is  on  the  prisoner;  and,  to  avail  him,  he 
must  prove  such  defense  by  a  preponderance  of  evidence" 
It  is  true  that  the  courts  in  ^his  state  and  the  old  state  have 
guarded  with  jealous  care  the  province  of  the  jury  in  crimi- 
nal trials,  and  have  declared  more  than  once  their  aversion 
to  interference  with  Acrdicts,  and  have  announced  that  al- 
though they  might  have  rendered  a  different  verdict  if  they 
had  been  upon  the  jury,  yet  they  ought  not  to  interfere. 
Still  we  find,  in  the  ease  of  Hill  v.  Commonwealth,  2  Gratt 
595,  it  was  held  that  **this  court  will  onl}-  set  aside  a  ver- 
dict because  it  is  contrary  to  the  evidence  in  a  case  where 
th(»  jury  have  plainly  decided  against  the  evidence,  or  with- 
9Ut  evidence;"  and  in  the  case  of  Orayson  v.  Commonwealth, 
6  Gratt.  712,  the  law  wa^;  thus  stated,  "A  new  trial  will  be 
granted  when  the  verdict  is  against  law,  or  where  it  is  con- 
trary to  the  evidence,  or  where  the  verdict  is  without  evi- 
dence;" and  in  Foster's  Case,  21  W.  Va.  767,  it  is  held  that 
"where    the    court   which    tried    the    cause    certified    all 
the    facts    proved    on    the    trial,    and    from    the    facts 
so   certified,   it   clearly   appears   that   they   were   wholly 
insufficient   to    sustain    the   verdict,    this    court    will    set 
the  verdict  aside,  and,  in  a  proper  case,   award   a  new 
trial."     The  facts  and  circumstances  developed  by  the  tes- 
timony in  this  case  are  such  as,  in  my  opinion,  made  out  a 
case  of  self-defense.    The  fierceness  of  the  assault  made , 
upon  the  prisoner  wiih  the  musket  immediately  after  he  had  ' 
received  the  stunning  blow  from  tlie  fist  of  Baurle  was 
such  as  to  admit  of  no  retreat  with  safety,  and  nothing 
was  left  him,  to  save  his  own  life  or  prevent  great  bodily  in- 
jury, but  to  use  his  weapon ;  and  I  think  the  jury  should  have 
so  found,  and  the  court,  on  motion,  should  have  set  this  ver- 
dict aside. 

The  next  assignment  of  error  is  as  to  the  action  of  the 
court  in  excluding,'  the  testimony  of  Conrad  Potter  as  to 
threats  made  by  Baurle  against  the  prisoner.  These  threats, 
wiiether  communicated  to  the  prisoner  or  not,  were  admis- 
sible to  show  the  prejudice  and  state  of  mental  feeling  on 
the  i)art  of  the  witness  towards  the  prisoner,  and  should 
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not  have  been  excluded;  and  the  same  may  be  said  in  refer- 
ence to  the  evidence  offered  in  regard  to  the  feeling  of  the 
witness  Lutnian.  which  was  excluded  by  the  court. 

The  fourth  assignment  of  error  is  as  to  the  exclusion  of 
the  testimony  of  John  Johnson  as  to  threats  made  by  the  de- 
ceased against  the  prisoner,  that  he  would  kill  him  if  he 
came  out  to  him  on  that  road.  It  is  true  that  the  witness 
did  not  mention  Zeigh^r's  name  in  that  conversation,  but  he 
was  talking  about  this  road,  and  it  was  well  understood 
what  he  intended.  This  threat  does  not  appear  to  have 
been  coumiunicated  to  Zeigler;  but  threats  of  Zeigler  had 
been  shown,  and  it  should  have  been  allowed  to  go  to  the 
jury,  in  connection  with  the  subsequent  acts  of  the  deceased, 
to  show  that  his  going  to  Zeigler's  with  his  loaded  gun  was 
in  pursuance  of  a  pnnionsly  formed  dewgn. 

The  sixth  assignment  of  error  is  as  to  the  action  of  the 
court  in  excluding  tlie  tcijitimony  of  George  Shriver,  who  af- 
ter testifying  as  to  his  being  road  surveyor,  and  about  some 
conversation  with  prisoner  as  to  whether  the  road  in  con- 
troversj  was  a  public  road,  was  asked  on  cross-examintion, 
if  the  deceased  cut  down  the  bars  of  Zeigler  on  said  road; 
and  the  court  ruled  that  if  the  defense  wished  to  ask  any 
questions  about  other  conversations,  they  would  have  to 
make  him  their  witness.  And,  while  I  think  the  question 
would  have  been  proper,  if  asked  in  chief,  I  think  it  was  pro- 
perly excluded  on  cross-examination. 

The  sixth  and  seventh  assignments  of  error,  I  think,  were 
well  taken.  The  first  relates  to  the  contradiction  of  the  wit- 
ness W.  E.  Butts  in  a  material  matter,  where  the  foundation 
had  been  properly  laid;  and  the  second  rests  upon  the  same 
ground. 

The  eighth  assignment  of  error  relates  to  the  action  of  the 
court  upon  the  instructions  asked  for — in  refusing  all  of  the 
instructions  asked  for  by  the  prisoner,  and  giving  all  save 
one  asked  by  the  state.  The  first  instruction  asked  for  by 
the  prisoner  was  properly  rejected,  as  it  fails  to  state  the  law 
as  laid  down  in  the  case  of  ^taiv  v.  Jones,  20  W.  Va,  764.  The 
second  instruction  prayed  by  the  defendant  was  properly  re- 
fused, as  I  do  not  think  it  states  the  law  correctly.    Whart. 


610  State  v.  Zeiqler. 

Horn.  §  414,  states  the  law  upon  that  point  thus:  "A  bare 
trespass  against  the  property  of  another,  not  his  dwelling 
house,  is  not  sufficient  provocation  to  warrant  the  owner  in 
using  a  deadly  weapon  in  its  defense;  and  if  he  do,  and  with 
it  kill  the  trespasser,  it  will  be  murder,  and  this  though  the 
killing  were  actually  necessary  to  prevent  the  trespass." 

The  Circuit  Court  committed  no  error  in  rejecting  instnic- 
tions  Xos.  3  and  4,  prayed  for  by  the  prisoner,  for  the  reason 
that  they  are  not  sufficiently  qualified  by  stating,  as  was 
stated  in  CaWa  Case,  in  the  instruction  given  by  the  court 
upon  this  question,  in  instruction  No.  1  for  the  defendant. 
"When  one,  without  fault  himself,  is  attacked,"  etc.  In- 
structions 3  and  4  should  have  contained  this  qualification, 
and  instructions  Noa.  1  nnd  2,  given  for  the  defense  by  the 
court,  not  only  continued  this  qualification,  but  embodied 
all  that  was  asked  for  by  the  prisoner  in  said  instructions 
!Xos.  ?>  and  4.  It  is  tru(\.  this  Court  held  in  State  v.  Evans.  :W 
W.  Va.  418  (10  S.  E.  Kep.  71)2)  that  "a  party  has  a  right  to 
have  his  instructions  given  in  his  own  language,  provided 
there  are  facts  in  evidence  to  support  it;  that  it  contains  a 
correct  statement  of  the  law,  and  is  not  vague,  irrelevant,  ol>- 
scure,  ambiguous,  or  calculated  to  mislead."  But,  unless 
they  state  the  law  correctly,  they  should  be  rejected. 

For  the  foregoing  reasons  the  judgment  complained  of 
must  be  reversed,  the  verdict  set  aside,  a  new  trial  awarded, 
and  the  cause  is  remanded. 


Brannon,  Judge  : 

I  doubt  whether  under  the  rule  of  practice  in  this  Court, 
we  should  express  any  opinion  upon  the  evidence,  as  the 
case  must  be  retried  for  other  reasons  than  those  arising  un- 
der the  motion  for  a  new  trial  under  the  evidence. 
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Submitted  January  15, 189&— Decided  April  13, 1896. 

1.  Tenancy  in  Common— Occupation  by  a  Coparcener, 

By  common- law,  one -joint  tenant,  tenant  in  common,  or  par- 
cener using  the  common  land  exclusively,  but  not  ousting  or  ex-, 
eluding  his  co-owners,  is  not  chargeable  to  them  for  use  and  occu- 
pation; but  this  rule  has  beeni  changed  by  eection  14,  chapter  100, 
Code,  as  to  joint  tenants  and  tenants  in  common,  but  not  as  to 
parceners. 

2.  Tenancy  in  Common— Occupation  by  Coparcener. 

A  coparcener,  merely  from  sole  occupation  of  the  premises,  is 
not  chargeable  in  favor  of  coparceners,  unless  he  excludes  them. 

3.  Tenancy   in  Common— Occupation   by  Co-parcener— Im- 

provements BY  Coparcener. 

Where  it  is  proper  to  allow  a  coparcener  for  improvemeoits,  a 
charge  for  use  and  occupation  msay.  be  set  ofC  against  the  im- 
provements. 

4.  Tenancy  in  C'ommon— Improvements  by  Coparcener. 

Permanent  improvements  made  by  one  coparcener,  without  re- 
quest or  agreement  of  others  are  not  chargeable  to  the  others 
personally  or  upon  their  eihares  in)  the  land;  but  if  made  by  their 
request  or  agreement,  they  are  a  debt  upon  them,  and  a  lien  on 
their  shares  in  the  land. 

6.    Tenancy  in  Common— Contribution  by  Coparcener— Re- 
pairs BY  Coparceners. 

One  joint  tenant,  tenant  in  common,  or  coparcener  can  compel 
others  to  contribute  to  make  necessary  repairs  to  a  mill  or  house, 
after  request  to  aesist  and  refusal.  But  this  compulsion  is  as  to 
future  repairs,  not  those  already  made  by  one  of  the  co-owners. 
This  compulsion  only  applies  to  mills  and  houses,  not  to  fences, 
or  other  repairs  to  other  properties. 

6.    Tenancy  in  Common— Improvements  by  Coparcener— Par- 
tition. 

In  partition  the  part  improved,  if  It  can  be  done  without  injurjr 
to  others,  should  be  assigned  to  the  imiprover;  but  when  this  can 
not  be  done,  the  cost(  of  improvement  can  not  be  charged  to  him 
to  whom  it  goes. 
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7.  Tenancy  in  Common— Improvements  by  Coparcener— Par- 

tition. 

Where,  however,  the  property  is  not  susceptible  of  partition, 
and  must  'be  sold  to  divide  the  proceeds,  the  coparcener  who  made 
repairs  and  perman^it  improvements  shall  receive  out  of  the 
proceeds  that  amount  by  which  the  property,  at  the  date  of  sale, 
remains  enhanced  in  value  from  the  improvements,  not  their  or- 
iginal cost. 

8.  Chancery  Practice— Commissioner's  Report— Exceptions. 

Where  there  is  no  exception  Vo  a  commissioner's  report,  except 
as  td  error  on  its  faoe,  it  is  taken  as  axlmitted  by  the  parties  to  be 
correct,  both  as  to  the  principles  and  the  evidence  on  which  It 
rests,  and  the  court  will  not  look  into  it,  but  must  act  on  it  as  m 
admitted,  except  as  to  infants  and  persons  non  compos.  If  ex- 
cepted to  not  later  than  the  first  term  after  its  return,  or  later  by 
leave  of  court,  the  admission  of  its  correctness  ceases,  and  ihe 
court  will  examine  it;  but  on  the  hearing  of  such  exception,  unless 
taken  within  ten  days  after  completion  of  the  report  before  the 
commissioner,  no  evidence  before  him>  can  be  used,  unless  he  has 
made  it  a  part  of  the  report,  or  certified  it,  or  the  court  requires 
him  to  certify  such  evidence  by  order,  in  which  cases  it  may  be 
used  to  sustain  the  exception;  but  depositions  taken  after  the 
return  of  the  report  can  not  be  used  to  overthrow  the  report 
They  can  be  used  only  to  support  a  motion  to  recommit  the  report 

9.  Chancery  Practice— Commissioner's  Report— Exceptions. 

£)rror  on  the  face  of  a  report -may  be  taken  advantage  of  in  the 
lower  or  appellate  court,  with  or  without  exceptions. 

10.  Chancery    Practice  — Commissioner's    Report  —  Excep- 

tions. 

Where  exceptions  is  taken  to  a  commissioner's  report  before  tLe 
commissioner,  within  ten  day's  after  its  completion,  it  is  his 
duty  to  certify  the  exceptions  and  evidence  before  him  relating  to 
the  exceptions,  with  such  remarks  as  he  may  see  proper  to  make, 
in  order  that  the  exceptions  may  be  heard  by  the  court  upon  such 
evidence.  He  should  so  certify  the  evidence  as  to  show  it  to  be 
the  evidence  sent  upi 

11.  Chancery  Practice-  Commissioner's  Report— Exceptions. 

Where  such  exception  has  been  so  taken  within  ten  days,  the 
party  excepting,  or  the  adverse  party,  may  take  further  evidence 
before  the  return  o^*  the  report,  and  upon  it  the  commissioner  may 
amend  his  report,  or  make  an  amended  r^)ort,  as  may  suit  ihe 
case,  and  then  return  his  report  and  amendment,  if  any,  to  the 
ofiice  of  tjhe  court 

W.  K.  D.  Dent  for  appellant,  cited  21  W.  Ya.  262;  24  W. 
Va.  524;  27  W.  Va.  220;  38  W.  Ya.  677;  21  N.  J.  Eq.  11;  50 
Me.  253;  91  Ta.  St.  43S;  79  Ky.  148;  9  N.  J.  Eq.  566;  58  Miss. 
241 ;  80  Ala.  395;  11  Am.  &  Eng.  Enc.  Law,  1104, 1107. 
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B.  F.  Martin  and  Frank  W.  Woods  for  appellees,  cited  8 
W.  Va.  135;  70  Md.  42;  35  W.  Va.  721;  27  W.  Va,  639;  28  W. 
Va,  715;  24  W.  Va.  525;  27  W.  Va.  227;  19  W.  Va.  459;  1  Hen. 
&  Mnn.  404 ;  78  Va.  720. 

Brannon,  Judge  : 

Maria  Ward  died  seised  of  a  hotel  property  known  as  the 
"Ward  House,"  in  the  town  of  Grafton^  leaving  a  husband 
and  six  children.  Her  husband^  George  W.  Ward  occupied 
the  property  as  tenant  by  the  curtesy  from  February,  1878, 
when  his  wife  died,  until  December,  1880,  when  he  died. 
Four  of  his  children  li\  ed  in  the  hotel  with  him,  the  plaintiff, 
L.  E.  Ward,  John  B.  Ward,  Mrs.  Broyles,  and  Archibald 
Ward.  Before  the  father's  death,  and  for  eleven  years  after- 
wards, the  plaintiff,  L.  E.  Ward,  occupied  a  stable  on  the 
property  as  a  livery  stable,  and  after  his  death  Mrs.  Broyles 
and  husband  occupied  Ihe  hotel.  Mrs.  Broyles,  by  purchase 
from  coparceners  at  different  times  after  her  father's  death, 
became  owner,  including  her  own  share,  of  five-sixths  of  the 
property. 

L.  E.  Ward  brought  this  suit  in  the  Circuit  Court  of  Tay- 
lor county,  alleging  thai  in  1879  he  and  several  others  of  the 
parceners,  seeing  that  the  property  was  badly  in  need  of  re- 
pair, almost  entirely  rebuilt  and  greatly  enlarged  the  hotel, 
at  great  expense,  he  furnishing  a  large  amount  of  means,  la- 
bor, and  material,  o{  the  amount  of  one  thousand  five  hun- 
dred and  thirty  eight  dollars  and  twenty  six  cents,  and  that 
Archibald  F.  Ward  and  Lloyd  M.  Broyles,  for  his  wife,  fur- 
nished material  and  labor,  for  which  amount  expended  by 
him  he  claimed  compensation.  He  further  alleged  that  for 
6iev(»ral  years  Broyles  and  his  wife  had  the  possession  juid  use 
of  the  hotel  property,  except  the  stable,  without  payment  of 
rent,  but  had  paid  taxes,  and  put  some  repairs  on  the  proper- 
ty from  time  to  time  as  needed,  and  that  he,  the  plaintiff, 
had  occupied  the  stable  without"payment  of  rent.  He  prayed 
that  an  account  of  the  rent  and  improvements  be  taken;  the 
amount  due  him  and  others  be  decreed;  that  the  property  be 
rented  or  sold  to  satisfy  those  charges,  and  also  that  the 
property,  not  being  susceptible  of  partition,  might  be  sold. 
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and  the  proceeds  divided.  The  other  parties  resisted  this 
demand  of  the  plaintilf  for  improvements,  saying  that  snch 
improvements  were  made  by  their  father  while  in  possession 
as  tenant  by  the  curtesy,  and  any  charge  by  the  plaintiff 
was  against  him,  not  against  his  coparceners,  as  they  never 
assented  to  such  improvements,  and  neither  they  nor  their 
property  were  liable  therefor.  The  case  was  referivtl  to  a 
commissioner,  and  he  reported  a  large  sum  as  due  the  plain- 
tiff from  Mrs.  Broyles,  one  of  the  parceners,  for  rent  and  im- 
provements. The  court  disallowed  all  claim  by  the  plaintiff 
for  improvements  or  rent,  and,  declaring  the  property  in- 
susceptible of  partition,  directed  its  sale.  The  plaintiff  ap- 
pealed. 

First,  let  us  consider  the  subject  of  rent.    Are  those  of  the 
heirs  who  occupied  the  property  after  the  end  of  the  father's 
estate  by  the  curtesy  liable  to  pay  rent,  or  rather  compen- 
sation for  use  and  occupation?    At  common-law  neither  a 
joint  tenant,  tenant  in  common,  nor  coparcener,  occupying 
the  common  property,  and  thus  taking  more  than  his  share 
of  the  rents  and  profits,  can  be  made  to  account  to  his  fel- 
lows, unless  he' has  been  appointed  bailiff  or  receiver  by  his 
fellows.     Each  one  has  right  to  enter  and  use  the  land,  and 
this  fact  can  not  be  impaired  by  the  fact  that  others  absent 
themselves  or  do  not  claim  their  right  to  a  common  enjoy- 
ment.    Unless  the  one  in  possession  denies  the  right  of  the 
others  to  enter  and  enjoy  the  estate,  or  agrees  to  pay  rent, 
nothing  can  be  claimed  of  him.     It  is  presumed  that  the 
others  consent  to  his  use.     He  can  not  call  on  the  others  to 
help  him  farm  or  otherwise  use  the  property,  and,  in  case 
of  loss  from  failure  of  crops  or  other  cause,  he  can  not  call 
on  the  others  to  contribute  to  the  loss.     If  the  others  do  not 
wish  to  occupy  the  premises  with  their  co-owners,  the  rem- 
edy of  partition  is  at  hand,  or,  if  the  property  be  indivisible, 
the  court  will  sell  it,  and  divide  its  proceeds.    Lomax,  Dig. 
501, 481;  2  Minor,  Inst.  437,  429;  Freem.  Coten.  §  269;  note  to 
Early  v.  Friend,  78  Am.  Dec.  665.    This  is  the  view  stated  in 
Freem.  Coten.  §  258;  Qoijle  v.  Johnaton,  80  Ala.  895. 

By  section  14,  chapter  100,  Code,  it  is  provided  that  an  ac- 
tion of  account  may  be  maintained  "by  one  joint  tenant,  or 
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tenant  in  common,  or  his  personal  representative,  against 
the  other  for  receivin*^  more  than  comes  to  his  just  share  or 
proportion,  and  against  the  personal  representative  of  any 
such  joint  tenant  or  tenant  in  common."  This  statute  origi- 
nated in  England,  and  there  and  in  a  majority  of  the  Ameri- 
can states  it  has  received  the  construction,  which  I  would 
think  the  proper  one,  that  merely  by  exclusive  occupation 
and  use  one  tenant  in  common  or  joint  tenant  does  not  be- 
come liable  to  account  to  others,  but  only  where  he  receives 
rents  or  proceeds  of  the  estate  from  strangers.  Freem.  Coten. 
S  274 ;  note  to  Early  v.  Friend^  78  Am.  Dec.  665 ;  ChamJ^ers  v. 
Chambers,  14  Am.  Dec.  665  and  note.  But  in  Early  v.  Friend, 
16  Gratt.  21,  which  was  decided  at  a  date  making  it  binding 
authority  here,  it  is  held  that  one  tenant  in  common  may 
fsue  his  cotenant,  who  has  occupied  the  whole  property,  for 
an  account  of  rents  and  profits.  He  is  accountable  whether 
ho  receives  rents  and  i)roflts  from  strangers,  or  r'.^ceives  them 
by  occupying  the  premises  himself,  with  interest  from  each 
year's,  close.  Rust  v.  Rust,  17  W.  Va.  901,  holds  just  the 
same.  In  Dodson  v.  Hays,  29  W.  Va.  577,  syllabus  point  2 
(2  S.  E.  Rep.  415)  this  doctrine  was  somewhat  qualified  in 
the  holding  that  where  the  property  is  such  as  to  admit  of 
use  by  several,  and  less  than  his  just  share  is  used  by  one 
tenant  in  common  in  a  manner  not  hindering  or  excluding 
the  others  from  the  use  of  their  shares,  he  does  not  receive 
more  than  his  share,  within  the  meaning  of  section  14,  chap- 
ter 100,  Code,  and  is  not  accountable  for  the  profits  of  that 
portion  owned  by  him  to  his  cotenants. 

But  it  will  be  observed  that  this  statute  in  terms  applies  to 
joint  tenants  and  tenants  in  common,  and  does  not  mention 
parceners.  Does  the  st  u  i  ute  apply  by  analogy  to  them  ?  Its 
letter  does  not.  Joint  tenancy,  tenancy  in  common  and  copar- 
cenary are  the  three  notable  joint  estates,  and  to  them  alike 
the  common-law  rule  applied  that  one  cotenant  using  alone 
tiie  common  property  was  not  liable  to  account  therefor,  and 
the  legislature  in  changing  the  rule  leaves  out  coparceners, 
and  expressly  names  joint  tenants,  and  tenants  in  common. 
Why  do  this  unless  it  intended  to  exclude  coparceners  from 
the  statute?    Could  there  be  a  stronger  instance  of  the  ap- 
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plication  of  the  principal  of  construction  that  "the  mention 
of  the  one  is  the  exclusion  of  the  other?"  The  lawmakers 
did  not  intend  that  the  sister  or  brother  remaining  under  the 
roof  of  the  old  home,  or  making  bread  from  the  home  farm 
after  the  departure  of  parents,  should  every  day  be  running 
in  debt  to  the  others.  While  it  might  be  reasonable  as  be- 
tween joint  tenants  or  tenants  in  common,  often  strangers, 
it  would  not  be  so  between  brothers  and  sisters.  There  was 
reason  for  omitting  parceners  from  the  statute.  It  is  hu- 
mane and  reasonable  to  assume  that  brothers  and  sisters 
do  not  object,  but  consent,  that  brothers  and  sisters  continu- 
ing on  the  premises  are  still  at  home,  and  not  expected  to  pay 
rent.  Such  we  know  to  be  the  uniform  course  between  mem- 
bers of  la  family.  The  same  presumption  does  not  hold  between 
two  who  own  as  joint  tenants  or  tenants  in  common.  Thus, 
I  think  neither  the  letter  nor  reason  nor  the  equity  of  the 
statute  applies  to  parceners.  Prof.  Minor,  admitting  that 
parceners  are  not  within  the  letter  of  the  statute,  says  that 

"it  is  believed"  that  the  common-law  rule  of  non-liabilitv  has 

* 

been  changed  by  construction  of  the  statute,  partly  because 
courts  of  equity  before  the  statute  of  Anne  in  England  had 
obliged  parceners  to  render  an  account,  and  partly  from  the 
irresistible  reasonableness  of  the  thing,  and  partly  because 
of  the  force  of  the  analogy  between  joint  tenants,  tenants  in 
common  and  coparceners.  2  Minor  Inst.  437  (506).  I  have  ex- 
amined the  authorities  there  referred  to,  and  find  that  this 
opinion  rests  on  Drury  v.  Drury,  decided  in  the  year  6  of 
the  reign  of  Charles  I.,  which  does  seem  to  sustain  the  posi- 
tion, as  it  makes  one  of  two  heirs  account  to  the  other  heirs; 
but  the  report  in  1  Ch.  R.  48, 49,  is  so  meager  that  we  can  not 
tell  how  far  the  element  of  ouster  or  exclusion  may  have  al- 
tered into  the  case.  Dean  v.  Wade,  Id.,  decided  ten  years 
later,  simply  adopted  Drury  v.  Drury  expressly  as  a  preced- 
ent. No  facts  are  given.  Eq.  Cas.  Abr.  c.  2,  tit.  "Account" 
(A)  p.  5,  note,  so  far  from  sustaining  Prof.  Minor,  is  against 
hie  position,  as  it  limits  the  equity  jurisdiction  to  joint  ten- 
ants and  tenants  in  (common,  and  that  under  the  statute  of 
Anne,  not  mentioning  coparceners.  It  is  but  a  note  citing 
no  case.    Though  Kent  is  cited  by  Prof.  Minor,  Kent  does 
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not  insert  it  in  his  text.  It  is  an  annotator's  note,  based  on 
the  old  English  case  and  the  note  in  Eq.  Gas.  Abr.  just  men- 
tioned, and  the  Kentu<!k.v  case  of  O'Brannon  v.  Roberts,  below 
referred  to.  Loniax  refers  to  the  same  authority.  Now,  as 
to  the  Kentucky  case  cited  by  Prof.  Minor  {O^Brannon  v. 
RoberU,  2  Dana  14)  it  supports  Prof.  Minor's  inclination  to^ 
an  opinion.  But  exam-ne  the  case.  The  opinion  plainly 
shows  that  Judge  Nicholas  hesitated  to  hold  that  one  par- 
cener may  be  held  to  account  in  equity  for  profits  and  rents 
of  land  exclusively  occupied  by  him,  saying  that  St.  3  &  4 
Anne,  the  source  of  ours,  applied  only  to  joint  tenants  and 
tenants  in  common,  but  he  felt  bound  by  a  former  Kentucky 
case  (Qraham  v.  Graham,  6  T.  B.  Mon.  502  (17  Am.  Dec.  106). 
When  that  case  is  examined,  it  has  nothing  whatever  to  do 
with  the  point,  for  it  was  a  case  where  one  child  claiuied 
exclusively  in  severalty  as  purchaser  of  their  father  by  a 
forged  title  bond.  It  was  a  case  of  ouster,  where  one  heir 
shut  out  another  by  adverse  claim.  The  syllabus  itself 
states  that  he  held  in  severalty.  I  must  refer  to  Chinn  v. 
Murray,  4  Gratt.  348,  cited  by  Minor.  It  is  peculiar.  A  ju- 
dicial partition  was  njade  in  1820,  which  lay  unconfirmed  till 
1830,  and  on  an  appeal  as  late  as  1848  it  was  reversed.  The 
parties  took  possession  and  improved  the  parcels  under  the 
partition  as  their  own.  Improvements  were  allowed  as 
far  as  they  added  to  the  present  value,  and  rents  and  profits 
were  charged,  or  rather  set  off.  This  case  can  not  be  said 
to  hold  the  clear  proposition  that  a  coparcener,  merely  from 
occupation  of  the  premises,  receives  more  than  his  share,  un- 
der the  said  Code  section,  by  construction.  It  is  a  case  of 
charge  to  offset  improvements,  which  I  elsewhere  say  can  be 
done.  The  parties  had  to  be  allowed  improvements,  because 
made  under  the  mistaken  belief  that  they  owned  the  parcels 
in  severalty,  under  a  partition  so  long  acquiesced  in,  and, 
claiming  improvements,  they  must  be  charged  for  use  and  oc- 
cupation. Where  it  is  proper  to  allow  improvements,  rents 
and  profits  should  be  charged.  Where  it  is  proper  to  charge 
rents  and  profits,  improvements  should  be  allowed.  The  de- 
cree in  the  case  says  that,  "under  the  circumstances  of  the 
case/'  justice  required  an  allowance  for  improvemnts,  and 
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then  said  that  rents  and  profits  be  charged.  The  opinions  do 
not  touch  on  the  point.  They  do  not  consider  whether  the 
«aid  statute  naming  joint  and  in  common  tenants  includes 
within  its  equity  coparceners.  The  matter  was  not  dis- 
cussed, not  even  mentioned.  The  Virginia  cases  sustaining 
an  account  are  cases  of  joint  tenants  and.  tenants  in  common. 
So  the  two  West  Virginia  cases  cited  above.  If  there  is  a 
case  in  either  state  pointedly  holding  that  a  mere  sole  use  bv 
a  coparcener  subjects  him  to  account,  I  have  not  seen  it,  ex- 
cept Fry  V.  Payne,  82  Va.  759  (1  S.  E.  Rep.  197)  holding,  by  a 
mere  remark,  a  parcmer  liable  to  account  for  sole  use;  but 
there  was  no  consideration  of  the  point  whether  the  statute 
applied  to  parceners,  but  it  was  assumed  it  did.  The  dis- 
tinction between  parceners  and  joint  tenants  or  tenants  in 
common  was  not  thought  of. 

So,  I  do  not  think  these  parceners  could  by  law  demand  an 
account  of  use  and  occupation.  But,  in  addition,  all  the  par- 
ceners, save  one,  including  the  plaintiff,  by  uniting  in  the 
form  of  a  letter  signod  by  all  as  an  agreement,  declared  that 
they  did  not  wish  the  hotel  to  go  into  the  hands  of  strangers, 
and  wished  Broyles,  then  in  possession,  pot  to  leave  it,  but  to 
keep  it  and  use  it,  and  insure  and  paint  and  repair  it.  and, 
after  all  the  improvements  contemplated  by  it  had  been 
made,  if  he  thought  the  heirs  were  entitled  to  anything  he 
could  pay;  but  if  he  thought  they  were  not,  then  pay  nothing, 
leaving  it  to  hiui,  and  they  would  be  satisfied.  This  was 
April  17, 1884.  It  spoke  no  intent  to  charge  back  rent,  but 
by  plain  implication  disclaimed  it,  and  disclaimed  an  inten- 
tion to  charge  in  future.  The  suit  would  not  change  this. 
Mrs.  Broyles  still  had  right  till  partition  or  sale,  so  she  did 
not  exclude  an  actual  effort  at  entry  and  enjoyment  by 
others.  Let  the  quesricm  of  liability  for  use  and  occupation 
be  settled  as  it  may  on  [ireneral  principles  of  law.  This  agree- 
ment in  this  case  rep(^Is  a  charge. 

Next,  as  to  improvements  claimed  by  L.  E.  Ward.  Can  he 
be  allowed  for  them?  One  joint  tenant  or  tenant  in  common 
at  common-law  could  compel  others  to  unite  in  the  expenses 
of  the  necessary  reparation  of  a  house  or  mill  owned  by  them, 
though  the  rule  is  limited  to  three  parts  of  the  common  prop- 
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erty,  and  does  not  apply  to  fences  enclosing  wood  or  arable 
land.  This  right  was  enforced  by  a  writ  de  reparafione  fad- 
enda.  It  did  not  apply  to  past  repairs,  and  could  only  be  re- 
sorted to  after  request  to  unite  in  the  repairs  and  refusal.  1 
Lomax,  Dig.  (504)  648;  2  Minor,  Inst.  430;  4  Kent.  Comm.  370. 
It  was  confined  to  a  mill  or  houses,  because  it  is  for  the  pub-  . 
lie  good  to  maintain  houses  and  mills,  which  are  for  the  habi- 
tation and  use  of  men — as  Lord  Coke  said  in  Co.  Litt.  200b; 
/d.54b.  "If  there  be  two  joint  tenants  of  wood  or  arable 
land,  the  one  has  no  remedy  against  the  other  to  make  in- 
closure  or  reparation  for  safeguard  of  the  wood  or  com. 
Bowles^  CasCy  11  Coke,  82.  I  have  no  doubt  this  old  common- 
law  writ,  though  disused,  might  yet  be  resorted  to.  It  ap- 
plies to  future,  not  past,  repairs.  Freem.  Coten.  §  261 ;  Cal- 
vert V.  Aldrich,  99  Mass.  70.  I  think  it  can  be  safely  laid  down, 
with  the  exception  stated,  no  joint  tenant,  tenant  in  common, 
or  parcener  can  comi>el  his  cotenant  to  make  improvements, 
ormaintain  an  action  against  him  personally  to  compel  him  to 
contribute  to  the  expense  of  improvements  made  upon  the  es- 
tate, without  his  consent,  express  or  implied,  or  fix  it  as  a  lien 
on  his  interest  in  the  estate.  One  cannot  improve  his  fellow 
out  of  his  estate.  He  has  voluntarily  put  improvements 
upon  land  of  another,  knowing  his  right,  and  he  can  not  im- 
pose a  debt  on  him  or  his  estate  without  his  consent.  Freem. 
Coten.  §§  261,  262;  Aldrich  v.  Husband,  131  Mass.  480;  Id.  135 
Mass.  317;  Nehon  v.  Clai/,  23  Am.  Dec.  387;  Hancock  v.  Day, 
36  Am.  Dec.  293;  Scoti  v.  Guernsey,  48  ST.  Y.  106;  Calvert  v. 
Aldrich,  99  Mass.  74;  Mum  ford  v.  Brotcn,  16  Am.  Dec.  440.  It 
is  not  the  case  of  one  making  improvements  in  good  faith  be- 
lieving the  land  to  be  his.  The  common-law  denied  such  a 
one  relief,  and  it  is  only  allowed  by  statute.  Code,  c.  91.  It 
eeems  that,  where  a  tenant  in  common  or  joint  tenant  is  call- 
ed on  for  rents  and  profits  in  equity,  he  may  deduct  ordinary 
repairs  on  the  principle  that  he  who  asks  help  from  a  court  of 
equity  must  do  equity.  Hannan  v.  Oshorn,  4  Paige  343 ;  Ruff- 
ners  v.  Letcis,  7  Leigh  720, 743;  2  Minor,  Inst.  420;  1  Story,  Eq. 
Jur.  §  655;  Graham  v.  Pierce,  19  Gratt.  28,  syllabus  6;  Freem. 
Coten.  §  279.  Where  partition  is  made,  the  part  improved 
should,  if  not  prejudicial  to  others,  be  allotted  to  the  one  who 
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made  JmprovementB,  estimating  its  value  without  improve- 
ments. 2  Minor  Inst.  420;  Patrick  v.  Marshall,  4  Am.  Dec 
670 ;  Nelson  v.  Clai/,  23  Am.  Dee.  387.  But,  if  this  can  not  be 
done,  he  to  whom  the  improvement  falls  does  not  have  to  pay 
for  it.  Nelson  v.  Clay,  supra.  Where  improvements  are 
made  with  eonsenf  of  the  ootenants,  they  are  personally 
bounds  and  the  demand  is  a  lien  on  their  shares.  Houston  v. 
McCluney,  8  W.  Va.  135 ;  Freem.  Coten.  §  262. 

It  seems  to  be  claimed  in  the  brief  of  counsel  that  the  letter 
to  L.  M.  Broyles^  written  by  some  of  the  heirs,  justifies  a 
charge  by  L.  E.  Ward  for  improvements.    After  requesting 
him  not  to  leave  the  hous«,  but  to  stay,  it  recited  what  he 
ought  to  pay,  viz.  keep  and  use  the  property,  have  it  insured, 
keep  taxes  paid,  keep  the  house  in  good  repair;  and  then  said 
"Go  to  work  and  have  the  house  painted  and  repaired  as  in 
your  opinion  you  think  it  should  be;  and,  after  all  this  im- 
provement, has  been  made,  if  you  think,  after  calculating  the 
expenses  of  the  improvements  and  the  taxes,  etc.,  which  you 
may  have  paid  heretofore,  that  the  heirs  are  entitled  to  any- 
thing, then  you  can  arrange  and  pay  them  their  proportion; 
and  if  you  think  that  nothing  is  coming  to  the  heirs  after  pay- 
ing for  painting,  etc.,  (hen  we  are  satisfied.''     This  did  not  re- 
fer to  improvements  made  by  L.  E.  Ward  before  the  letter^ 
but  to  future  improvements.    The  word  "paid"   refers  to 
taxes.    Although  it  be  law  that  one  coparcener  can  not 
without  consent  make  permanent  improvements,  and  charge 
his  coparcener  or  his  share  with  their  cost,  where  the  estate 
is  partible  in  kind,  as  a  tract  of  land,  how  is  it  in  the  case  of  a 
house  or  land  which  is  impartible  in  kind  for  any  reason,  so 
that  it  has  to  be  sold  in  order  to  effect  a  partition,  as  was  the 
case  in  the  present  instance?    Is  there  no  difference  here? 
Circumstances  alter  cases.    Is  it  right  for  a  court  of  justice 
to  sell  the  land  greatly  increased  in  value  by  the  expenditure 
of  one  brother,  and  put  the  money  into  the  pocket  of  another 
with  its  eyes  shut  to  the  fact  that  the  property  brought  more, 
a  great  deal,  by  reason  of  the  new  house  built  by  one  of  the 
brothers?    Ought  it  not  to  be  ascertained  how  much  the 
value  was  enhanced  by  the  improvement,  and  pay  the  amount 
of  the  enhaiicement  to  the  one  whose  means  produced  it,  and 
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divide  the  balance?  This  lt»  different  from  the  case  where 
there  is  division  in  kind.  In  the  latter  case,  to  charge  the 
brother  who  did  not  consent  to  the  improTement  is  to  force 
npon  him  a  debt  he  did  not  assent  to,  and  to  mortgage  his  es- 
tate with  a  debt  which  he  can  not  pay  and  which  will  take 
away  his  patrimony.  One  ought  not  to  be  made  a  debtor 
without  his  consent ;  but,  where  the  whole  is  to  be  converted 
into  money  and  distributed,  another  principle  is  admissible, 
doing  harm  to  no  one  and  justice  to  all.  The  others  get  just 
what  they  would  have  received  without  the  improvements, 
and  the  one  making  them  is  reimbursed.  I  have  observed 
that  in  Illinoisthisdoctrinehas.been  frequently  applied.  Lou- 
valle  v.  Menard,  41  Am.  Dec.  161,  and  note;  Hotrey  v.  Goings,  54 
Am.  Dec.  427;  Dean  v.  O'Meara,  47  111.  120.  And  on  further 
«earch  I  find  this  exception  approved  in  Moore  v.  Thorp,  16  R. 
1. 655  (19  Atl.  321).  I  think  Elrod  v.  Keller,  89  Ind.  382,  would 
also  allow  it  in  such  a  case  as  we  have  in  hand.  Alleman  v. 
BawJey,  117 Ind.  533  (20  N.  E.  Rep.  441) does.  It  does  not  follow 
that  the  original  cost  of  improvements  be  given,  but  the  ac- 
tual enhancement  of  value  at  time  of  sale  by  reason  of  im- 
provements is  ascertained.  See  opinion  in  last  cited  case, 
and  in  Moore  v.  Williamson,  10  Rich.  Eq.  328.  The  opinion  in 
the  last  case  very  properly  says  that  if  the  cost  of  improve- 
ments be  allowed,  "it  would  subject  the  owner  to  the  want  of 
judgment  or  economy  of  the  improver,  and  render  him  liable 
to  be  built  out  of  his  land  by  the  improvidence  of  his  tenant." 
I  w^ould  add  that  the  improvement  may  have  depreciated 
from  some  time  before  the  sale. 

It  is  objected  that  the  bill  does  not  charge  a  request  on  the 
part  of  the  cotenants  for  the  improvements.  It  would  be 
necessary  to  charge  them  otherwise  than  as  indicated  above, 
but  it  is  not  necessary  to  so  charge  them ;  that  is,  as  a  simple 
increase  of  value. 

It  follows  from  what  has  been  said  that,  while  there  could 
be  no  claim  for  use  and  occupation  against  Broyles  and  his 
wife,  yet  the  decision  of  the  court  below  is  wrong  in  wholly 
disallowing  all  claim  for  improvement  made  by  the  plaintiff 
out  of  the  proceeds  of  sale,  in  the  manner  above  stated,  which 


622  Ward  v.  Ward's  Hbirs. 

was  directed  to  be  made  because  the  property  was  foand  in- 
susceptible of  partition. 

A  reference  was  made  to  a  commissioner^  and  his  rei>ort 
charged  rents  and  profits  to  Mrs.  Broyles  for  the  hotel,  and  to 
the  plaintiff  for  the  stable^  and  charged  Mrs.  Broyles,  as  the 
owner  of  five-sixths  of  the  property,  with  five-sixths  of  the 
money  spent  by  the  plaintiff  in  improvements.  The  commis- 
sioner made  a  part  of  his  report  a  deposition  of  the  plaintiff; 
and,  as  the  report  imports,  there  was  no  other  oral  evidence 
before  him.  Taking  that  deposition  alone,  it  supports  the 
report  as  to  the  charge  for  improvements,  as  it  shows  consent 
on  the  part  of  the  cotenants.  No  exception  was  made  within 
ten  days,  and  the  plaintiff  contends  that  the  result  reached 
and  returned  by  the  commissioner  must  be  taken  as  correct, 
and  can  not  be  impaired  by  after  exceptions  and  evidf*nce  af- 
terwards taken,  and  that  the  court  could  not,  upcm  deposi- 
tions afterwards  taken,  overturn  and  reject  the  result  reached 
by  the  commissioner,  but  must  confirm  or  recommit.  Ward 
V.  Ward,  21  W.  Va.  262.  The  plaintiff's  deposition  must  be 
considered  a  part  of  the  report — a  part  of  its  face.  Lynch  v. 
Henry,  25  W.  Va,,  opinion  page  424 ;  Kester  v.  Lyon,  40  W.  Va. 
161 1 20  S.  E.  Rep.  933.)  1 1  is  plain  that  if  we  decide  the  exception 
only  by  the  face  of  the  report,  including  that  deposition,  we 
must  overrule  it,  because  the  deposition  sustains  the  report 
in  the  p6int  of  view  of  fact.  But  after  the  report,  and  we  will 
say  after  the  exception,  the  defense  took  depositions.  They 
deny  the  statement  of  the  plaintiff's  deposition,  that  the  other 
heirs  agreed  that  the  plaintiff  make  the  improvements.  The 
court  read  them  on  the  hearing.  Could  they  be  read  to  im- 
pair the  finding  of  the  report  in  favor  of  the  plaintiff  as  to  the 
improvements?  This  may  seem  at  first  an  immaterial  ques- 
tion, since  as  above  stated,  the  plaintiff  ought  to  be  allowed 
out  of  the  sale  an  amount  equal  to  the  amount  of  increase  of 
value  at  the  time  of  sale  imparted  to  the  property  by  the  im- 
provements; but  a  second  thought  makes  it  material,  in  this: 
that  if  there  was  an  agreement  between  the  parties  that  the 
improvements  be  made,  that  would  entitle  the  plaintiff  to 
perhaps  a  larger  recovery,  that  is,  the  original  cost  of  im- 
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prorements  with  interest  from  date  when  made,  while  if 
there  was  no  request,  he  would  get  out  of  the  sale  the  mere  in- 
crease of  value.  Can  these  depositions  be  read  then?  If 
there  had  been  no  exception,  they  could  not,  as,  without  ex- 
ceptions, a  report  is  taken,  as  to  adult  parties,  to  be  correct^ 
and  will  not  be  examined  by  the  court  except  for  errors  on  its 
foce.  A'e^/er  v.Li/oyt,  40  W.Va.  161  (20  S.E.  Rep.  933.)  But  where 
there  is  an  exception,  but  not  within  ten  days,  how  is  it? 
Where  the  party  says  that  he  does  not  intend  to  be  regarded 
as  admitting  the  correctness  of  the  report,  but  excepts  to  it, 
and  appeals  to  evidence  subsequently  presented  in  the  case, 
can  he  overthrow  the  report  with  that  evidence?  Is  he  un- 
alterably bound  by  the  report,  if  not  erroneous  on  its  face? 
If  he  had  excepted  within  ten  days,  he  could  have  taken  other 
evidence,  and  the  commissioner  could  retain  the  report  to 
await  it,  and  upon  it  make  remarks,  or  even  make  a  further  or 
amended  report.  I  think  this  is  so  because  section  7,  chap- 
ter 129,  Code,  says  that  if  exceptions  be  taken  within  ten 
days,  the  commissioner  shall  with  his  report  "return  the  ex- 
ceptions, and  such  remarks  thereon  as  he  may  deem  perti- 
nent and  the  evidence  relating  thereto."  Judge  Green  ex- 
pressed the  same  opinion  in  Lynch  v.  Henry ^  25  W.  Va.  423. 
I  have  some  question  as  to  the  last  matter,  but  think  it  tena- 
ble, and  that  the  rule  may  be  convenient  in  practice.  The 
Code,  after  providing  for  exceptions  before  the  commissioner 
within  ten  days,  goes  on  to  add :  "But  any  party  may  except 
to  such  report  at  the  first  term  of  the  court  to  which  it  is  re- 
turned, or  by  leave  of  the  court  after  such  term.''  What 
does  this  mean?  It  inay  be  asked  of  what  use  such  excep- 
tion, if  evidence  taken  after  the  return  of  the  report  can  not 
be  read  ?  The  answer  can  be  given,  that  the  party  may  think 
the  commissioner  has  reached  the  wrong  conclusion  on  the 
evidence,  and,  desiring  to  have  it  reviewed,  desired  to  except 
to  get  rid  of  the  admission  of  its  correctness  which  would  op- 
erate against  him  from  silence,  and  designs  to  ask  the  court 
to  review  the  evidence,  if  it  has  been  made  part  of  the  report, 
and,  if  it  has  not  been,  then  to  ask  the  court  to  order  the  evi- 
dence to  be  certified  to  be  read  with  his  exception,  which  he 
may  do  if  he  has  been  prevented  from  excepting  within  the 
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ten  days.    Arnold  v.  Slaughter,  36  W.  Va.  590,  syllabns  point 
4  n  5  S.  E.  Rep.  250). 

If  we  say  that  after  a  report  has  been  made  a  party  may  go 
on  and  take  depositions,  and  have  them  read,  we  introduce 
confusion  in  practice,  install  a  bad  practice,  and  put  a  pre- 
mium upon  negligence  and  delay.  A  case  is  referred  to  a 
commissioner.  He  gives  notice,  and  proceeds  to  execnte  the 
order  of  reference.  The  parties  ought  to  attend  before  him. 
They  can  be  much  better  heard  upon  the  facts  before  a  com- 
missioner than  in  court.  It  is  the  most  important  proceed- 
irg  in  the  case,  save,  perhaps,  the  final  hearing;  in  many  cases 
even  more  important  than  that.  If  the  action  of  the  commis- 
sioner is  unsatisfactory,  the  party  can,  within  ten  days  after 
he  has  finally  announced  his  conclusion  by  a  completed  re- 
port, except,  and,  if  he  does  not  want  more  evidence,  ask  the 
commissioner  to  certify  the  evidence  to  the  court  for  its  re- 
view; and  if  he  is  sui'prised  at  the  inferences  drawn  by  the 
commissioner  upon  that  evidence,  and  thinks  he  can  strength- 
en his  case  by  additional  evidence,  he  can  except  within  ten 
days,  and  take  more  evidence,  and  under  proper  circum- 
stances, the  commissioner  will  delay  returning  his  report  to 
enable  the  party  to  do  so,  as  the  statute  giving  him  right  to 
take  such  evidenece  ought  to  be  liberally  construed  to  pro- 
mole  i,  fair,  full  hearing;  and  then  the  commissioner  can 
report  on  such  eviden<,*e,  or  make  an  amended  report,  or  send 
up  his  original  report,  the  exceptions,  and  all  the  evidence, 
old  and  new.  After  all  the  toil  before  a  commissioner,  after 
he  has  given  his  decision,  and  after  the  full  opportunity  for 
a  hearing  before  him,  a  negligent  litigant  ought  not  to  be 
allowed  to  reopen  the  case,  often  to  the  inconvenience  and 
surprise  of  the  other  party.  If  so,  where  the  utility  of  this 
tedious  hearing  before  that  important  auxiliary  of  the  court, 
the  commissioner?  It  would  be  an  almost  meaningless  per- 
formance. We  do  not  think  the  Code  means  such  an  re- 
opening by  giving  right  to  except  at  the  first  term  after  the 
report.  We  think  sacli  after  taken  depositions  can  not  be 
read  on  the  hearing  to  impair  the  report,  as  was  done  in  this 
case.  We  think  the  only  office  they  can  perform  is  to  sup- 
port a  motion  for  a  recommital  of  the  report,  or  to  suggest 
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to  the  court,  where  it  appears  contrary  to  justice  to  confirm 
the  report,  the  propriety  of  such  rehearing  before  the  com- 
missioner; but  on 'such  evidence  the  couii:  can  not  overturn 
the  report,  or  remodel  or  restate  the  account,  which  may 
work  great  injury  and  surprise  to  the  other  party,  but  must 
recommit  the  report,  if  dissatisfied  with  it.  Ward  v.  Ward, 
21 W.  Va.  262. 

I  have  said  this  much  upon  this  matter  of  commissioners' 
reports  because  of  the  importance,  in  every  day's  practice, 
of  proper  understanding  as  to  proceedings  before  commis- 
sioners, and  the  frequent  controversies  arising  upon  them. 
Under  these  views,  it  would  have  been  error  to  overturn  the 
report,  based  on  the  theory  that  the  improvements  were 
made  with  the  consent  and  agreement  of  the  coheirs,  but  for 
the  fact  that  the  bill  and  amended  bill  have  no  allegation  that 
the  coheirs  requested  such  improvements  to  be  made  or  con- 
sented thereto.  As  this  was  not  charged,  the  finding  of  the 
report  is  error  apparent  on  its  face,  and  vindicates  the  ac- 
•tion  of  the  court  a<?aiust  the  argument  that  only  by  using  the 
after  taken  depositions  it  rejected  the  finding  of  the  report 
Does,  it  thence  follow  that  the  total  disallowance  of  any- 
thing to  the  plaintiff  is  justified  bylthis  omission  in  the  bills? 
By  no  means.  Tho  bills  charged  the  fact  of  the  improve- 
ments, and  that  the  hotel  property  itself  was  not  susceptible 
of  partition,  and  must  be  sold,  and  the  same  decree  which 
disallowed  all  compensation  for  improvements  subjected  the 
property  to  sale  in  order  to  divide  its  proceeds,  and  upon 
those  facts  the  plaintiff  was  entitled  to  something  on  the 
principle  of  increased  value  above  stated.  Nor  ought  the 
court  to  have  confirmed  the  report  and  decreed  its  full  find- 
ing, because  it  allowed,  not  an  amount  for  increased  value, 
but  the  account  of  expenditure  by  the  plaintiff  in  improve- 
ments, and  because  it  charged  use  and  occupation.  There 
ought  to  have  been  a  recommittal  to  ascertain  the  amount 
of  increased  value,  viewing  the  case  on  those  facts.  The 
court  could  not  make  a  new  statement.  If  the  plaintiff 
amended  his  bill  by  the  allegation  wanting,  he  could  have 
claimed  the  account  filed  by  him,  with  interest,  if  he  could 
succeed  in  sustaining:  the  theory  or  contention  that  his  co- 
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parceners  agreed  to  the  making  of  improvements  by  him, 
bnt  without  such  allegation  he  could  not.  He  can  still 
amend  his  bill  to  that  effect,  if  he  wishes  to  do  so. 

Tt  is  contended  that  in  no  view  can  the  plaintiff  claim  any- 
thing at  all  for  the  improvements,  since  they  were  made  in 
1S70,  while  the  father  vel  lived,  and  his  estate  by  the  curtesy 
existed,  and  the  heirs  had  only  an  estate  m  revision,  not  in 
possession,  and  the  improvements  were  made  for  and  by  the 
father.  All  the  children,  save  two  daughters,  continued  to 
reside  in  the  home  as  a  family  with  their  father,  after  the 
mother's  death,  and  the  existence  of  this  curtesy  would  not 
prevent  any  reversioner,  by  agreement  with  the  others,  from 
making  improvements  beneficial  to  the  inheritance,  and 
charging  the  properly  with  them.  Nor  would  it  debar  one 
from  claiming  such  incn'ease  of  value  in  the  reversion  or  in- 
heritance as  his  improvements  imparted.  Of  course,  were  it 
shown  that  the  plaintiff  contracted  with  the  father  to  make 
them;  if  the  father  became  his  debtor,  his  sole  debtor,  for 
them,  and  he  looked  to  the  father  for  pay — ^he  could  claim 
nothing  from  the  heirs.  I  do  not  consider  that  Ithe  evidence 
at  present  shows  such  a  case  as  enables  us  td  say  this. 

So  much  of  the  decree  complained  of  as  disallows  the 
claim  of  the  plaintiff  or  Lavina  Broyles  or  L.  M.Broyles  for 
repairs,  improvements,  or  rents  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  respect  thereto,,  accord- 
ing to  principles  aboA  e  stated,  so  far  as  applicable,  and  fur- 
ther according  to  principles  governing  courts  of  equity  in 
such  case. 
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CHARLESTON. 


Crumlish*s  Adm'r  v.  Shenandoah  Val.  R.  Co.  et  al. 
Fidelity  Insurance,  Trust  &  Safe  Deposit  Co.  v.  Samb. 

Submitted  September  7,  1894— Decided  April  17,  1895. 

1 .    Administrator— Executor. 

An  executor  or  administrator  can  not  sue  or  be  sued  out  of 
the  state  conferring  his  authority. 

^.    Administrator— Foreign  Administrator. 

After  a  foreign  administrator  has  come  into  a  cause  by  petition 
to  assert  a  demand  of  his  decedent,  the  domestic  administrator 
oomes  by  petition^  to  assert  the  same  demand  in  his  name.  It  is 
proper  to  recognize  the  latter  as  tihe  proper  party  to  represent  the 
estate,  and  he  takes  the  place  of  the  foreign  administrator.  In 
such  cases,  orders  or  decrees  rendered  before  the  domestic  admin- 
istrator became  a  party  do  not  bind  him. 

5.    Chancery  Pratice— Petition— Rehearing. 

A  person  who  comes  fori  the  first  time  into  a  pending  cause  by 
petition,  and  Is  a  proper  person  to  file  such  petition,  may  have 
prior  erroneous  orders  in  the  cause  reheard  and  corrected,  upon 
prayer  for  that  purpose  in  his  petition,  whether  the  case  be  pro- 
per for  a  petition  for  rehearing  or  bill  of  review  in  the  case  of  a 
party  to  a  cause. 

4.  Joint  Stock  Companies  —  Stockholders  —  Stock  Certifi- 

•cate. 

One  who  subscribes  and  pays  for  stock  in  a  joint-stock  com- 
pany is  a  stockholder,  though  he  have  no  certificate  of  stock. 

5.  lies  AdJudiccUa, 

In  a  suit  involving,  among  other  thingis,  a  debt  between  two 
corporations,  a  decree  is  rendered  for  a  certain  sum  in  favor  of 
the  one  against  the  other,  ascertaining  the  amount  of  the  lia- 
bility on  the  basds  of  the  amount  of  paid-up  stock  of  the  creditor 

compseny.  Tbat  decree  is  res  judicata  and  estoppel  between  the 
companies  as  to  tlie  amount  of  recovery,  and  also  as  .between  the 

creditor  company  and  its  s^bockholders,   and   also  betw<een  such 

i^ockholders  as  regards  the  amount  of  tihe  recovery,  but  not  as 
to  the  amount  df  paid-up  stock  in  settling  the  rights  of  stock- 
holders in  the  distribultlon  of  the  fund  arising  from  the  debt  so 
recovered. 

6.  Receiver— Commissions— Compensation. 

There  is  no  fixed  rule  in  thia  state  as  to  the  mode  of  allowing 
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compensation  to  a  special  receiver,  whether  by  way  of  commission 
•  or  a  fixed  sum.  Usually,  when  the  fun'tt^  is  large,  a  lump  sum  is 
proper.  The  amount  and  mode  of  allowance  are  within  the  sound 
discretion  of  the  court,  under  the  circumstances  of  tbe  particular 
case,  subject  to  review  on  appeal. 

7.  Beceiveb. 

Where  a  decx^ee  appointing  a  special  receiver  is  reversed  wholly, 
without  any  reeervation,  his  office  ceases  with  reversal. 

8.  Receiver— Receiver's  Bond 

A  receiver  has  no  power  or  title  until  he  give  the  bond  required 

of  him. 

9.  Receiver— Counsel  Fees. 

A  special  receiver  may  .be  allowed  fair  and-  reasonable  fees  paid 
•to  counsel  necessary  in  the  ezecutio(n  of  his  receivership.  Courts 
ought  to  authorize  employment  of  counsel  where  it  is  intended  to 
give  such  power,  and  they  are  indisposed  to  allow  such  fees  with- 
out previous  authority  to  incur  them-  given  the  receiver. 

10.  Receiver— Counsel  Fees. 

The  amount  of  such  counsel  fees  is  within  the  sound  discretion 
of  the  court,  subject  to  review  on  appeal.  Such  fees  are  allowed  to 
the  receiver,  not  the  counsel. 

11.  Receiver— Expenses 

In  the  absence  of  authority  previously  given,  expenditures  to 
be  allowed  a  special  receiver  must'be  reasonaible,  and  such  as  anr 
proper,  essential,  and  necessary  in  the  due  and  ordinary  execution 
of  his  office,  and  such  as  were  contemplated  in  his  appointment 
and  according  to  the  nature  of  his  business.  In  extraordinary 
cases,  involving  a  large  outlay  of  money,  the  receiver  should  al- 
ways apply  to  the  court  in  advance,  for  authority  to  make  it 

12.  Joint  Stock  Companies— Stockholders— Distributiojj  of 

Assets. 

Those  claiming  as  stockholders  the  right  to  participate  in  Ihe 
distribution  of  the  assets  in  the  winding  up  of  the  affairs  of  a 
private  corporation  must  produce  some  satisfactory  evidence  of 
a  present,  subsisting  interest 

18.    Corporations— Extraordinary  Expenses- Bonds. 

A  corporation  has  but  one  asset;  namely,  a  decree  for  a  certain 
sum  against  a  railroad  company,  and  a  decree  for  the  s^le  of  its 
railroad,  etc.,  to  satisfy  the  same,  after  first  satisfying  prior  liena 
and  charges  to  a  large  amount  The  creditors  and  owners  of  a 
greater  part  of  the  stock  may,  if  theiy  see  fit,  give  to  outside 
parties,  out  of  the  amount  decreed  totlhean,  a  ibonuA  for  a  guaranty 
that  at  the  commissioner's  sale  the  railroad,  etc,^  shall  be  made 
to  bring  at  least  enough  to  pay  their  claim,  as  well  as 
the  prior  liens  and  charges.  And,  if  such  bonus  is  made  to 
appear  to  have  been  that  witihout  which  nei'ther  creditors  nor 
stookiholders    would    have   received   anythdne^,   then   the  court 
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will   cbarere    the   fuiid    thus    bixyught    into    the  cause    with 

the   payment    of   such    bonus,    and,    aifter    the  payment    of 

the    creditors,    distribute     the  •surplus,   If     any,  among     the 
stockholders  according  to  their  respective  interests. 

14.  Contingent  Fees. 

The  payment  of  large  contingent  fees  can  not  be  provided  for  by 
the  court,  no  matter  how  great  and  peculiar  their  merit  may  be. 
That,  as  far  as  lawful,  must  be  left  as  a  matter  of  express  con- 
tract between  client  and  attorney. 

15.  Commissioner— Counsel  Fees— Trust  Funds. 

The  practice  of  allowing  to  trustees,  complainants  and  receivers, 
and  their  counsel,  large  and  extravagant  counsel  fees  and  c<Abi- 
missione,  payable  out  of  trust  funds  under  the  control  of  the 
court,  commented  on  and  disapproved. 

W.  M.  Stuart,  Jr.,  U.  L.  Boycb  and  Barton  &  Boyd 
for  appellants. 

Holmes  Conrad,  Marshall  McCormick,  D.  B.  Lucas, 
Frank  P.  Clark  and  A.  W.  McDonald  for  appellees. 

W.  M.  Stewart  cited  36  W.  Va.  465;  85  Pa.  470;  29  Gratt. 
763;  80  Va.  105;  27  W.  Va,  1;  16  Md.  446;  11  8.  E.  Rep.  1063; 
14  Gratt.  229;  14  Mass.  243;  17  Mass.  368;  WelPs  Res  Adju- 
dicata  316;  33  Cal.  394;  Cook's  Stock  &  Stockholders,  §  10; 
Gluck  &  Becker,  Receivers  of  Corporations  36;  High  on  Rec. 
1 121;  29  Gratt.  602;  21  W.  Va.  124;  Code,  c.133,,8.  28. 

R.  T.  Barton  cited20Am.&Eng.Enc.  Law  111;  L.  R.  14  Eq. 
322;  Kerr  on.  Rec.  221 ;  28  W.  Va-  623;  33  W.  Va.  761;  37  W. 
Va.  143,  486,  571;  35  W.  Va.  518;  10  W.  Va-  250;  131  U.  S. 
332;  33  W.  Va.  152;  36  W.  Va.  465;  33  W.  Va.  158;  19  W.  Va. 
167;  16  Gratt.  116;  24  Gratt.  548;  22  Gratt  769;  Code,  c.  129, 
«.  7;  2  Dan'l  Ch.  Pr.  1296;  i80  Va.  191;  12  W.  Va.  213;  9  W. 
Va.  434;  10  W,  Va.  298;  20  W.  Va.  244;  78  Va.  164. 

Marshall  McCormick  cited  85  Va.  9;  131 U.  S.  319;  135  U. 
g.  533;  32  W.  Va.  244;  21  Gratt.  373;  76  Va-  160;  1  Bart  Ch. 
Pr.  492;  16  W.  Va.  37S;  93  U.  S.  352;  113  U.  S.  116;  27  Gratt. 
928;  7  W.  Va.  390;  75  Va.  508;  76  Va.  200;  1  Bart.  Ch.  Pr.  271; 
2  Wall.  94 ;  95  U.  S,  1  i\0 ;  31  Gratt.  550 ;  80  Va.  30. 

Holmes  Conrad  cited  128  Mass.  194;  28  W.  Va.  623;  32 
W.  Va,  244;  33  W.  \  a.  761,  775;  32  W.  Va.  271. 
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D,  B.  Lucas  cited  3G  W.  Va.  465;  33  W.  Va-  159;  26  W. 
Va.  710;  14  W.  Va.  1;  21  W.  Va.  698;  Code,  a  54,  s.  82,  par.  2; 
16  S.  E.  Rep.  564;  i:^  W.  Va-  314;  10  W.  Va-  250;  20  W.  Va. 
331;  Id.  230;  25  W.  Va.  692;  29  W.  Va.  695;  26  W.  Va.  583, 
710;  22  W.  Va.  509,  510;  101  U.  S.  688;  26  Bar.  88;  0.6  8.  K. 
Rep.  544;  35  W.  Va.  103;  33  W.  Va.  152;  135  U.  S.  544;  Her- 
man, Estop.  165;  33  W.  Va.  159,  761,  774;  36  W.  Va.  465;  14 
W.  Va- 1;  21  W.  Va.  608;  1  Greenl.  Ev.  §  558;  2  Dan'l  Ch.  Pr. 
1321;  8  W.  Va.  174;  10  W.  Va.  298;  12  W.  Va.  371;  27  W.  Va- 
887-92;  35  W.  Va.  36,  39;  Herm.  Estop.  §§  1022, 1039, 800. 

A.  W.  McDonald  cited  1  Smith  Lead.  Cas.  997;  19  Am.  ft 
Eng.  Enc  Law  271;  3;i  W.  Va.  761;  High.  Rec.  §  806;  6  Paige 
213;  20  Am.  &  Eng.  Enc.  Law  76. 

For  statement  of  facts  see  opinion  of  Brannox,  Judge, 
page  648. 

Holt,  President  : 

In  reviewing  this  case  I  have  patiently  followed  the  points 
involved  down  to  minute  details  with  an  expenditure  of  time 
that  would  be  manifest  by  giving  such  details,  but  that 
would  encumber  this  opinon  with  a  mass  of  statements  and 
figures  which  could  answer  no  useful  end. 

The  conclusions  reached  ai'e  tlie  following:  First.  The 
Jewett  receipts  for  payment  of  one  hundred  shares  of  stock 
are  already  in  the  name  of  John  P.  Logan,  by  certificate  N<k 
6^  for  one  hundred  shares,  issued  to  him  aa  assignee,  on  the 
19th  day  of  February,  .1873.  Second.  There  is  a  high  degree 
of  probability  that  the  receipts  of  payment  taken  in  the  name 
of  R.  D.  Barclay  made  for  stock,  say  twenty  thousand  dol- 
lars by  Col.  Thomas  A.  Scott  from  22d  September,  1870, 
to  9th  August,  1872,  are  not,  and  have  not  been  since  the 
15th  day  of  Septemb<tr,  1874,  subsisting  outstanding  eviden- 
ces of  his  ownership,  legal  or  equitable,  of  that  amount  or 
any  amount  of  the  stock  of  the  Central  Improvement  Com- 
pany. At  any  rate,  from  some  cause,  whatever  it  may  be, 
Col.  Scott's  estate  is  not  made  to  appear  now  to  be  the  owner 
of  any  stock  in  the  Central  Improvement  C(mipany.  Third. 
The  Central  Improvement  Company  owed  its  creditors  the 
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Biim  of  three  hundred  and  eighty  one  thousand  nine  hundred 
and  ninety  six  dollars  and  seventy  one  cents.  It  had  a  de- 
cree against  the  Shenandoah  Valley  Railroad  Company  for 
seven  hundred  and  ninety  one  thousand  three  hundred  and 
thirty  eight  dollars,  with  interest  from  the  1st  day  of  July, 
1890,  till  paid — ^and  it  had  nothing  else;  but  there  were  liens 
and  charges  against  the  railroad,  etc,  of  the  railway  company 
decreed  to  be  sold,  of  higher  dignity,  and  flret  to  be  paid, 
amounting  to  six  million  and  six  hundred  thousand  dollars. 
This  was  in  the  stringency  of  1873,  and,  unless  some  one 
could  be  induced  to  bid  something  over  the  amount  of  this 
prior  lien,  then  the  Central  Improvement  Company  would 
have  of  assets  not  one  cent  All  the  creditors  thought  it 
wise  and  best  to  give  parties  who  were  able  to  buy  a  bonus 
of  two  hundred  thousand  dollars,  afterwards  reduced  to  one 
hundred  and  sixty  thousand  dollars,  to  make  the  property 
bring  seven  million  and  one  hundred  thousand  dollars  op 
over.  One  hundred  and  thirty  four  out  of  one  hundred  and 
thirty  eight  in  value  of  the  stockholders  thought  this  the 
best — the  only — ^thinp:  1o  do,  and  did  it  in  an  informal  way. 
The  only  one  who  complains  Hs  one  stockholder,  who  has 
about  one  and  thirty  nine  one-hundredths  of  the  stock;  say, 
four  thousand  one  hundred  dollars.  He  knew  of  the  ar- 
rangement in  its  making  and  accomplishment,  but  stood  by 
without  assent  or  dissent.  He  also  knew  that  his  elsewise 
insolvent  corporation  was  largely  in  debt.  It  was  no  error 
in  the  court,  under  such  circumstances,  to  charge  his  stock 
with  its  proper  proportional  part  of  this  item  of  expense. 

I  have  no  question  but  that'the  Jewett  stock  is  already  in 
and  allowed  to  John  i\  Logan.  Logan  was  not  a  subscriber; 
Jewett  was,  with  receipts  for  his  one  hundred  shares,  con- 
taining the  following :  "This  receipt  to  be  surrendered  upon 
receipt  of  stock."*  So  that  these  receipts  were  evidence  of 
the  ownership  of  stock,  and  were  used  to  transfer  and  pledge 
and  deposit  as  collateral  for  loans,  just  as  the  certificates 
were.  Jewett,  about  that  time,  and  at  the  time  of  his  death, 
in  the  early  part  of  November,  1875,  was  hard  pressed;  "and 
at  his  death  his  estate  was  in  a  very  complicated  condition, 
and  his  securities  were  scattered  everywhere,  and  it  was 
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with  great  diflaculty  that  we  could  ascertain  really  what  he 
had.  We  had  to  go  round  personally  to  the  dififerent  banks 
and  places  where  his  sc»curities  and  papers  were  hypothecat- 
ed to  get  any  information  about  them  at  all."  (Exhibit  of 
William  M.  Stewart,  Br.,  one  of  his  executors). 

Logan  gave  a  note  for  five  thousand  dollars  for  his  pur- 
chase of  stock.     He  found  the  note  in  bank  indorsed  by 
Judge  Jewett,  and,  when  he  paid  it,  the  money  was  put  to 
Judge  Jewett's  credit,  and  the  certificate  of  stock  was  issued 
to  Logan  himself,  on  the  19th  day  of  February,  1873.    The 
treasurer's  memorandum  on  his  books  shows  that  receipts 
of  payment  of  some  one  were  used.    Whose  receipts  of  pay- 
ment for  the  one  hundred  shares  of  stock  were  used  if  not 
those  of  Jewett?    His  receipts  of  ^payment  were  never  taken 
up  and  money  returned.    There  was  only  one  hundred  and 
thirty  eight  thousand  dollars  in  all.    One  hundred  and  thirty 
four  thousand  dollars  including  the  Logan  five  thousand  dol- 
lars, are  accounted  for;  and  now  to  allow  this  to  Jewett's  es- 
tate runs  the  amount  to  one  hundred  and  thirtv  nine  thous- 
and  dollars^  which  can  not  well  be  so  if  the  treasurer's  olB- 
cial  report  of  money  paid  in  on  stock,  proved  by  his  depo- 
sition in  this  case  to  be  correct,  is  to  be  taken  as  true.    It 
is  no  answer  to  say  that  in  reaching  this  ccmclusion  the 
court  would  be  taking  a  mere  conjecture,  based  on  proba- 
bility.    Courts,  in  determining  facts,  act  upon  nothing  else 
but  probabilities  of  more  or  less  cogency  and  convincing 
power.    In  fact,  all  human  conduct  and  belief  is  based  on 
probabilities.    All  that  we  have  to  see  to  is  that  we  do  not  go 
by  what  is  called  "mere  conjecture" — an  inference  based  on 
presumptive  eviden<'e  so  slight,  so  non-exclusive  of  other  rea- 
sonable modes  of  explanation,  as  to  amount  to  a  mere  sus- 
picion or  sunnise;  a  thing  based  on  feeble  or  scanty  evi- 
dence.   There  is  nothing  to  contradict'  this  but  the  fact  that 
he  once  had  receipts  which  can  not  now  be  found.    This  is 
be(*ause   these  executors   have   overlooked   in   the   wrong 
place,    and    not    in    the    right    place,    that    is,    among 
the     file   of    receipts    surrendered   among   the    papers  of 
the  company,  if  sucli  things  were  preserved.    I   will  il- 
lustrate  the  distinction   by   the   Scott   claim   of   stock  in 
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this  case.  When  I  started  to  examine  this  record,  and  to 
read  and  re-read  the  evidence,  and  to  scrutinize  the  transcript 

of  the  treasurer's  book  of  issue  of  certificates  of  stock,  my 
-attention  was  arrested  by  the  following,  all  on  the  one  page 

(258)  as  follows: 

Page  258.    No.  15.  133  shares. 

Issued  to  M.  Baird.  8—6,  1874. 

Received  certificate.^  as  above  described. 

M.  Baird, 
By  M.  Baird  &  Co.,  in  liq., 
Per  W.  a  Stroud, 
transferred  to  No.  30,  Canceled. 

No.  16.  267  shares. 

Issued  to  Burnham,  Parry,  Williams  &  Co. 

8—6,  1874. 
Received  certificates  as  above  described. 

Void — Not  issued,  J.  P.  G. 
No.  16.  267  shares. 

Issued  to  Burnham,  Parry,  Williams  &  Co. 

8—16,  1874. 
Received  certificates  above  described. 

Burnham,  Parry,  Williams  &  Co: 

Per  W.  C.  Stroud. 

Here  we  have  the  receipts  of  payment  of  twenty  thousand 
dollars  for  four  hundred  shares  of  stock  presented  by  M. 
Baird  and  Burnham,  l^arry,  Williams  &  Co.,  acting  by  one 
W\  C.  Stroud,  neither  of  them  apparently  original  subscrib- 
ers, but  M.  Baird  holding  and  presenting  through  Stroud 
such  receipts  to  the  amount  of  six  thousand  six  hundred 
And  fifty  dollars,  and  Burnham,  Parry,  Williams  &  Co.  hold- 
ing and  presenting  such  receipts  to  the  amount  of  thirteen 
thousand  three  hundred  and  fifty  dollars.  No  original  sub- 
scriber subscribed  to  either  one  of  such  amounts. 

If  we  stop  at  this  point,  it  would  be  a  mere  conjecture  that 
these  were  the  Scott  receipts  of  payment  of  twenty  thousand 
dollars  for  four  hundred  shares  of  stock,  receipted  for  in  the 
name  of  Barclay,  the  manager  of  his  private  business,  and  it 
remains  conje<*ture  by  itself.  On  the  13th  day  of  April,  1874, 
and  down  to  the  29th  day  of  August,  1874,  when  he  resigned, 
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R.  D.  Barclay  was  the  president  of  the  Central  Improvement 
Company.  In  the  suit  in  chancery,  by  bill  for  injnnctioii 
of  the  County  Court  of  Jefferson  county,  W.  Va.,  against 
Thomas  N.  Ashley,  secrdary  of  the  Shenandoah  Valley  Rail- 
road Company,  J.  Edgar  Thompson,  trustee,  Matthew  Baird^ 
Central  Improvement  Company,  and  the  Shenandoah  Rail- 
road Company,  the  writ  of  summons  was  served  on  sjiid  Bar- 
clay, as  president  of  said  company,  on  the  13th  day  of  April, 
1874,  in  the  city  of  Philadelphia,  the  place  of  his  residence, 
and  with  it  was  an  order  of  injunction  restraining  J.  Edgar 
Thompson,  trustee,  also  Matthew  Baird,  as  well  as  William 
McClellan,  the  president  of  the  Shenandoah  Valley  Railroad 
Company,  from  assigning  certain  mortgage  bonds,  but  they 
were  required  to  hold  them  subject  to  the  further  order  of 
the  court;  also  restraining  Phillip  Collins,  proxy  of  the^Cen- 
tral  Improvement  Company,  and  any  and  all  other  persona, 
from  representing  or  claiming  to  represent  the  stock  of  the 
Central  Improvement  Company  in  the  stockholders'  meeting 
of  the  said  Shenandoah  Valley  Railroad  Company  to  be  held 
on  the  7th  day  of  April,  1874.  On  the  13th  day  of  April, 
1874,  notice  was  served  on  R.  D.  Barclay,  the  president  of  the 
Central  Improvement  Company,  that  on  Tuesday  the  21st 
day  of  April,  1874,  at  the  hotel  of  D.  Adams,  in  Luray,  Page 
county,  Va.,  and  at  other  places,  certain  depositions  would  be 
taken.  In  that  bill  it  was  charged  that  Thomas  A.  Scott 
was  the  president  of  the  Shenandoah  Valley  Railroad  Com- 
pany, and  was  also  the  owner  in  substance,  if  not  in  name, 
of  forty  thousand  dollars  in  the  stock  of  the  Central  Improve- 
ment Company;  "that  this  stock  now  stands  on  the  books 
of  said  company  in  the  name  of  R.  C.  (D.)  Barclay,  the  pres- 
ident of  the  said  Central  Improvement  Company;''  and  that 
the  contracts  attacked  between  the  railrwid  company  and 
the  improvement  company  were  for  that  reason  void.  Bar- 
clay  did  not  put  in  the  answer  of  his  Central  Improvement 
Company  as  its  president,  as  he  was  called  on  to  do,  but  re- 
signed the  presidency  on  the  29th  day  of  August,  1874,  and 
Phillip  Collins  was  elected  as  president  in  his  place.  Thomaa 
A.  Scott  was  still  alive,  for  he  did  not  die  until  1881. 

The  new  president,  Phillip  Collins,  sought  information  and 
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knowledge  on  this  vital  point,  so  that  he  might  make  answer 
to  this  charge,  and  prepared  and  filed  his  answer,  signed  with 
his  name,  as  president  of  the  Central  Improvement  Company, 
to  which  he  affixed  its  corporate  seal,  on  the  15th  day  of  Sep- 
tember, 1874,  accompanied  by  his  affidavit,  sworn  to  and  sub- 
scribed on  the  19th  day  of  September,  1874,  that  the  same 
was  the  seal  of  the  Central  Improvement  Company,  and  the 
above  attestation  of  ihe  same  was  his  signature;  and  his  an- 
swer on  that  point  is  as  follows:  "It  is  admitted  that  the 
said  Thomas  A.  Scott  was  president  of  said  company  (Shen- 
andoah Valley  Railroad  Company)  and  Jonaa  W.  Walker, 
vice  president,  when  said  contracts  Nos.  2  and  3"  were  made; 
but  it  is  not  admitted,  but  denied,  that  said  Scott  was  then, 
or  ever  has  been  a  stockholder  in  the  Central  Improvement 
Company."  It  is  still  mere  conjecture  that  W.  C.  Stroud 
presented  these  Scott  receipts  of  payments  on  the  6th  day 
of  August,  1874,  and  obtained  certificates  Nos.  15  and  16;  but 
it  is  certainly  a  circumstance  in  the  case  tending  to  show 
that  the  estate  of  Col.  Scott  does  not  now  show  itself  to  be 
the  owner,  legal  or  equitable,  of  four  hundred  shares  of  stock ; 
and  I  use  this  only  to  show  how  readily  they  might  pass  into 
certificates  issued  in  some  other  name.  Are  we  to  be  told 
that  Col.  Scott  at  some  time  from  the  29th  day  of  August, 
1874,  to  the  15th  day  of  September,  1874,  deliberately  told 
Phillip  Collins,  president  of  the  C.  I.  Co.,  that  he  was  not 
a  stockholder  in  the  C.  I.  Co.  when  he  was  in  fact  the  owner 
of  four  hundred  shares?  He  knew  it  was  the  right  of  Collins 
to  ascertain  the  truth,  and  make  it  known  to  the  court,  and 
it  would  take  a  good  deal  to  convince  me  that  Col.  Scott  mis- 
represented that  fact  to  Collins,  especially  when  the  bill  of 
injunction  was  served  on  the  parties — on  the  9th  day  of  April 
on  Collins,  on  the  7th  of  April  on  R.  D.  Barclay,  on  the  13th 
of  April  on  U.  L.  lioyce,  on  A.  K.  McClure  on  the  7th  of 
April,  on  Wm.  McClellan  on  the  14th  day  of  April,  on  Thomas 
N.  Ashby  on  the  7th  of  April,  on  J.  Edgar  Thompson  and 
Matthew  Baird  on  the  13th  day  of  April,  1874;  and  Collins' 
answer  was  completed  and  signed,  sealed  and  attested,  on 
the  19th  September,  1874.  That  he  did  so  is  highly  impro- 
bable.   He  had  never  accepted  the  four  hundred  shares.    It 
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was  put, from  the  start,  iu  the  name  of  his  deservedly  trusted 
agent,  R.  D.  Barclay,  for  the  use  of  the  Penn.  R.  Co.,  or  for 
some  other  person,  or  for  whomsoever  he  might  direct.  fcV) 
that  he  answered  Collins  truthfully  that  he  never  was  the 
real  owner.  Mr.  Barclay  says  that  Col.  Scott  had  full  and 
complete  access  to  thi^se  receipts  of  payment;  that  he  would 
not  have  been  obli.«^(*d  to  call  on  him  for  this  evidence  of 
stock  in  order  to  deliver  it  to  a  purchaser.  He  had  full  ac- 
<jess  to  it,  and  the  right  to  do  with  it  as  he  pleased.  But  Mr. 
Barclay,  when  questioned  by  McKeehan  and  the  son  and 
one  of  the  executors  of  Scott,  replied  "that  it  had  been  so 
long  ago  that  he  had  no  recollection  whether  Col.  Scott  had 
any  stock  or  not."  When  they  asked  Capt  J.  H.  Green,  be 
said:  "He  didn't  remember  anything  about  it;  it  was  so 
long  ago."  This  was  after  the  decree  had  been  entered  in 
this  suit  directing  a  commissioner  to  ascertain  and  i-eport 
who  were  the  owners  of  the  Central  Improvement  Company's 
stocks,  a  suit  which  they  both  knew  was  pending.  Mr.  Bar- 
clay kept  no  accounts  or  memoranda  of  any  kind,  took  no 
list,  made  no  inventory  of  the  securities  he  turned  over  in 
solido  to  the  executors  of  Col.  Scott  in  the  summer  of  188L 
Now,  after  studying  about  it,  he  has  the  impression  that 
these  receipts  were  among  the  securities  of  Col.  Scott  which 
he  turned  over  to  his  executors. 

The  evidence  shows  that  these  securities  were  kept  to- 
gether. They  were  in  the  aggregate  of  great  value.  Caa 
anv  one  convince  us  that  thev  have  not  been  caref ullv  looked 

%f  »  » 

through  again  and  again^  or  that  it  is  any  great  task  to 
search  through  them  for  an  envelope  carefully  endorsed^ 
^^Central  Improvement  receipts;"  for  Mr.  Barclay  testifies 
that  "he  did  not  know  how  to  *keep  books:'  in  the  general  ac- 
ception  of  the  term;''  that  "he  had  charge  oi  Col.  Scott's 
personal  business^  as  distinguished  from  his  official  railroad 
business,  from  the  Ist  of  ^November,  1862,  until  the  time  of 
his  death,  which  occurred  in  May,  1881;"  and  that  such  a 
thing  as  keeping  regular  books  for  Mr.  Scott  was  never  done. 
^'I  never  kept  books  like  these  or  anything  of  the  sort.  When 
I  got  a  receipt  of  that  sort..  I  simply  put  it  in  an  envelope,  and 
on  the  back  of  it  I  put,  'Central  Improvement  Co.  receipt,' 
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and  put  that,  you  understand,  in  the  safe;  and  then  I  would 
get  another  one,  and  would  put  that  in.  That  is  the  way  it 
was  done/'  This  gentleman^  who,  from  his  whole  testimony 
shows  that  he  deserved  the  confidence  for  honesty  and  integ- 
rity which  Col.  Scott  reposed  in  him,  also  shows  us  with  com- 
plete frankness  that  his  ten-years  inference  or  conjecture 
(hat  this  envelope  was  there,  to  be  turned  over  to  the  execu- 
tors with  the  other  securities  of  Col.  Scott,  can  not  override 
the  inherent  probabilities,  and  other  well-known  circum- 
•  stances  to  the  contrary  surrounding  the  transaction.  In  fact,, 
it  was  only  an  impression  of  his,  for  he  shows  that  ten  years 
had  caused  his  memory  to  grow  dim.  They  were  carefully 
done  up,  marked  and  placed  in  a  safe  among  other  securities, 
and  ones  of  great  A-alue,  in  May,  June,  July,  and  August,  1872. 
Why  are  they  not  found  there  in  1881  ?  There  is  but  one  pro- 
bable answer.  They  were  taken  out  by  Col.  Scott  or  by  his 
direction  in  1874.  There  is  no  need  to  hunt  among  the  heaps 
of  miscellaneous  papers  of  Col.  Scott  stowed  away,  and  out  of 
the  way,  in  trunks  and  boxes.  Col.  Barclay  never  put  them 
thei'e,  nor  the  executor.  Thev  are  what  are  called  "securi- 
ties''  by  these  witnesses.  Among  them  they  were  placed, 
and  among  them  they  are  not  to  be  found.  If  they  are  in  the 
trunks  and  boxes,  then  the  trunks  and  boxes  are  to  be 
searched,  and  that  confessedly  has  not  been  done.  There  is 
a  high  degree  of  improbability  that  they  are  outstanding. 
Down  to  October  14, 1873,  one  thousand  nine  hundred  shares 
had  been  evidenced  bv  certificates  issued.  Nine  hundred 
were  issued  from  August  29,  1874,  when  Capt.  Green  went 
out  as  treasurer,  and  Col.  Barclay  as  president,  down  to  the 
21  st  day  of  February,  1880,  when  the  three  Collins  certifi- 
cates, of  one  hundred  shares  each  (Nos.  38,  39  and  40)  were 
issued,  which  were  the  last;  making  two  thousand  eight  hun- 
dred in  all,  not  including  transfers  and  sub-divisions,  which 
have  to  be  included  to  bring  the  number  up  to  three  thousand 
seven  hundred  and  fifty  six,  and  the  par  value  to  one  hundred 
and  eighty  seven  thousand  eight  hundred  dollars — a  mode  of 
counting  which  may  mislead,  and  for  our  purpose  can  have'no 
other  effect.  No.  20,  for  one  hundred  and  thirty  four  shares, 
to  D.  E.  Small,  per  John  H.  Small;  No.  21,  for  one  hundred 
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and  thirty  three  shares^  to  John  H.  Small;  No.  22,  for  one 
hundred  and  thirty  three  shares^  to  administrator  of  Charles 
Billmeyer,  deceased,  per  John  H.  Small — were  all  issued  on 
the  15th  day  of  December,  1876.  These  were  issued  when 
witness  McKeehan  was  secretary  and  treasurer,  and  Phillip 
Collins  was  president.  No  money  was  then  paid,  for  "they 
had  paid  their  money,  and  had  receipts  for  the  money  being 
paid;  and,  upon  the  direction  of  Capt.  Green,  I  issued  those 
certificates  to  them."  (Deposition  of  C.  W.  McKeehan). 
Same  witness  says  the  three  certificates,  of  one  hundred  • 
shares  each  (Nos.  '<S,  39  apd  40),  issued  to  P.  and  S.  Col- 
lins, per  Phillip  Collins,  ou  February  21, 1880,  were  the  origi- 
nal certificates  issued  to  Mr.  Collins.  "I  simply  tore  out 
from  the  back  of  the  book  blank  certificates,  and  filled  them 
up."  No  money  was  then  paid.  "Mr.  Collins  had  given  what- 
ever consideration  he  gave  for  his  stock  long  before  that,  but  ■ 
they  had  not  been  issued  until  that  time;  that  is,  the  certifi- 
cates had  not  been  issued  until  that  time."  "I  did  it  at  the 
request  of  Mr.  Collins.  He  was  the  president,  and  signed  it, 
and  I  signed  as  secretary."  "I  don't  remember  what  the 
original  authority  was  on  which  to  make  the  original  issue  of 
tbi^ee  hundred  to  Mr.  Collins,  but  it  was  some  writing 
from  the  Pennslyvania  Railroad  oflSce,  It  was  from  Mr.  Bar- 
clav  or  Mr.  Green.  There  was  abundant  authoritv  for  issu- 
ing  it,  as  I  understood  it."  It  appears  to  have  been  paid  for 
in  1870,  as  shown  by  books  of  B.  H.  Jameson,  treasurer.  All 
this  evidence  before  us,  scrutinized  in  detail,  and  put  togeth- 
er, points  with  a  vei*y  high  degree  of  probability  to  the  fact 
that  these  receipts  of  payment  made  by  Col.  Scott  are  not 
outstanding.  From  some  cause,  whatever  it  may  be,  Col. 
Soott's  estate  is  not  made  to  appear  now  to  be  the  owner,  legal 
or  equitable,  of  stock  in  the  Central  Improvement  Company 
and,  for  the  purpose  in  hand,  that  which  does  not  appear  does 
not  exist. 

Charles  McFadden's  Claim. 

After  the  decree  was  entered  directing  Master  Commis- 
sioner Brown  to  ascertain  and  report  who  were  the  holders  of 
the  Centraljlmprovement  Company  stock,  and  to  what  extent^ 
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McKeehan  wrote  him  several  letters,  asking  him  if  he  had 
«tock^  and  how  much^  t(*lling  him  that  he  wanted  to  find  ont 
;all  the  stock  that  was  out.  These  letters  were  written  along 
through  the  year  1884,  and  the  last  one  just  after  the  entering 
of  the  above  decree,  as  near  as  witness  was  then  able  to  fix 
the  date.  So  also.  Commissioner  Brown  gave  the  usual  pub- 
lished notice,  fixing  time  and  place  for  the  owners  to  file  their 
elaims  and  produce  evidence  of  ownership.  It  will  be  re- 
membered that  the  amount  of  recovery  of  the  Central  Im- 
provement Company  against  the  Shenandoah  Valley  Rail- 
road Company  in  income  bonds  was  to  be  and  by  the  court 

m 

was  measured  and  determined  by  the  amount  of  the  paid-in 
capital  stock  of  the  Central  Improvement  Company,  and 
hence  the  importance  of  having  it  all  in.  Mr.  McFadden  saw 
fit  to  stand  out,  and  declined  to  produce  his  evidence  of  own- 
ership of  stock  until  Ibe  amount  of  recovery  on  the  above  ba- 
sis had  been  unalterably  fixed  at  one  hundred  and  thirty  eight 
thousand  one  hundred  dollars.  If  it  is  not  included  in  that 
sum,  about  which  there  has  been  a  costly  and  vexatious  dis- 
pute, the  fault,  in  part  at  least,  is  his,  for  he  sat  idly  by  with- 
out any  sufficient  excuse  for  his  non-action.  Now,  he  comes 
into  the  cause,  and  presents  as  his  evidence  of  ownership  the 
three  following  certificates  of  payment : 

"No.  4.  Philadlphig,  February  5,  1872.  Received  of 
Charles  McFadden,  Es»quire,  two  thousand dollars,  be- 
ing a  1st  installment  of  forty  per  cent,  on  his  subscription  to 
one  hundred  shares  of  the  aipital  stock  of  the  Central  Im- 
provement Company,  f  2,000.  John  P.  Green,  Treasurer  pro 
tern.    This  receipt  to  be  surrendered  upon  receipt  of  stock." 

"No.  9.  Philadelphia,  May  14, 1872.  Received  of  Charles 
McFadden,  Esq.,  one  thousand  dollars,  being  an  installment 
of  20  per  cent,  on  his  subscription  to  one  hundred  shares  of 
the  capital  stock  of  the  Central  Improvement  Company, 
f  1,000.  John  P.  Green,  Treasurer.  This  receipt  to  be  sur- 
rendered  upon  receipt  of  stock." 

"No.  14.  Philadelphia,  June  24, 1872.  Received  of  Chas. 
McFadden,  Esq.,  one  thousand  dollars,  being  an  installment 
of  20  per  cent,  on  his  subscription,  one  hundred  shares  of  the 
capital  stock  of  the  Central  Improvement  Company.    John 
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P.  Green,  Treasurer.    This  receipt  to  be  surrendered  upon 
receipt  of  stock." 

The  stockholders  of  the  Central  Improvement  Company 
found  by  their  decree  for  the  sale  of  the  Shenandoah  Valley 
Eailroad  that  in  order  to  reach  their  claim  of  eight  hundred 
thousand  dollars  they  would  have  to  bid  the  sum  of  six  mil- 
lion six  hundred  thousand  dollars.  In  this  emergency  they 
called  a  meeting  of  stockholders,  formal  or  informal,  to  see  if 
anything  could  be  done.  A  committee  was  appointed, 
charged  with  the  duty  of  securing  a  bidder  for  the  road,  and 
it  was  empowered  to  uhc  the  assets  of  the  company  at  its  dis- 
cretion to  accomplish  that  purpose.  This,  I  suppose,  would 
be  regarded  as  an  informal  meeting  of  owners  of  stock ;  but 
there  was  present,  either  by  present  action  or  subsequent 
ratification,  sixty  seven  sixty-ninths  of  the  stock.  It  result- 
ed in. their  securing  a  bidder  by  giving  such  bidder  two  hun- 
dred thousand  dollars  out  of  the  stock  thus  to  be  realized  in 
full.  This  bonus  was  afterwards  reduced  to  one  hundred 
and  sixty  thousand  dollars,  with  which  Sum  the  fund  in  court 
was  charged  before  distribution.  This  was  done  by  the  con- 
sent of  the  numerous  creditors  of  the  Central  Improvement 
Company,  whose  claims  were  thus  paid  to  the  last  cent, 
amounting  to  about  three  hundred  and  eighty  two  thousand 
dollars;  and  without  such  arrangement,  neither  they  nor  the 
subordinate  stockholders'  claim  would  have  realized  one 
dollar.  This  is  shown  to  have  been  proper,  and  eminently 
wise  and  discreet,  and  under  the  circumstances  of  the  hard 
times  of  1873,  fortunate.  Such  is  shown  to  be  the  fact  as  far 
as  the  probabilities  can  show  a  fact  by  an  overwhelming  ar- 
ray of  testimony,  for  there  is  no  attempt  to  show  any  fact 
tending  in  any  degree  to  establish  the  contrary.  This  was  a 
matter  for  the  owners,  and  the  Court  has  nothing  to  sjiy  on 
the  subject;  but  Mr.  McFadden  says  he  did  not  participate  in 
forming  the  committee,  and  is  not  bound  by  their  action. 
Surely,  I  can  not  be  mistaken  in  saying  that  as  against  him. 
in  order  to  pay  the  creditors  of  his  elsewise  insolvent  compa- 
ny, the  charging  of  the  fund  with  this  one  hundred  and  sixty 
thousand  dollars  was  right.     It  was  also  right  in  view  of  the 
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interests  of  the  stockholders  as  against  him,  the  only  one 
having  any  interest  who  is  heard  to  complain. 

The  court  also  charged  the  fund  before  distribution  with 
attorney's  fees  to  the  amount  of  two  hundred  thousand  dol- 
lars.  This  was  based  on  a  private  arrangement  for  contin- 
gent fees  of  one-fouftli  and  more  of  the  recovery  made  be- 
tween client  and  attoniey  with  which,  for  the  most  part,  the 
court  has  nothing  to  do,  and  as  to  which  creditors  of  this 
elsewise  hopelessly  insolvent  company  whose  claims  aggre- 
gate three  hundred  and  eighty  one  tliousand  nine  hundred 
and  ninety  six  dollars  and  seventy  one  cents  do  not  com- 
plain, and  which  is  agreed  to  and  insisted  upon  as  right  by 
one  hundred  and  thirty  four  in  value  and  out  of  one  hundred 
:ind  thirty  eight  of  the  stockholders.  I  am  not  sure  but 
what,  taking  into  consideration  the  interests  of  the  creditors 
of  the  Central  Improvement  Company,  it  was  right;  but  we 
do  not  wish,  under  any  circumstances,  to  give  our  sanction 
to  a  growing  evil  of  the  courts,  viz,,  without  any  contract  be- 
tween client  and  attorney,  their  charging  large  fees  against 
the  fund  to  be  distributed.  Therefore,  we  are  of  opinion 
that  Mr.  McFadden's  claim  should  not  be  charged  with  any 
part  of  the  attorney's  fees,  and  in  so  far  as  the  decrees  com- 
plained of  do  so,  they  are  hereby  reversed ;  but  in  lieu  there- 
of, reasonable,  customary  and  proper  charge,  if  any,  on  his 
claim,  in  favor  of  those  attorneys  who  had  for  him  and  oth- 
ers the  conduct  of  the  case,  should  be  made.  With  this 
modification  to  be  madv*  in  the  court  below,  the  rest  of  the 
decrees  complained  of  are  affirmed,  and  the  cause  is  re- 
manded for  further  proceedings. 


Dent,  Judge  {concurrhu/): 

The  conclusion  reached  by  the  majority  of  the  court  on  re- 
argument  being  in  accordance  with  the  true  principles  of 
equity,  as  I  understand  them,  I  feel  in  duty  bound  to  change 
my  dissent  from  their  determination  to  a  concurrence  there- 
with, for  the  following  reasons: 

By  a  decision  of  this  Court  in  the  cases  of  Fidelity  Insur- 
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ance,  Trust  d  Safe-Deposit  Co,  v.  Shenandoah  TaL  i?.  Co.,  and 
Crumlish  v.  Same  (delivered  March  20,  l^90)  33  W.  Wi  761 
(11  B.  E.  Rep.  58)  the  paid-up  capital  stock  of  the  Central  Im- 
provement Company  was  ascertained  and  fixed  at  one  hun- 
dred and  thirty  eight  thousand  dollars,  as  a  basis  of  recov- 
ery against  the  Shenandoah  Valley  Railroad  Company.  By 
the  i)resent  decision  it  is  ascertained  and  fixed  at  one  hun- 
dred and  sixty  four  thousand  dollars  for  the  purposes  of  disr 
tribution.  The  commissioner's  last  report  on  the  subject 
shows  it  to  be  not  less  than  one  hundred  and  seventy  thou- 
sand dollars.  The  difference  between  the  two  decisions  of 
the  Court  amounts  to  twenty  six  thousand  dollare,  which,  ac- 
cording to  the  basis  fixed  for  recovery  in  the  first  decree 
would,  if  it  had  been  before  the  court  at  that  time,  increase 
the  recovery  by  the  sum  of  seventy  thousand  seven  hundred 
and  eighty  eight  dollars,  being  double  the  said  twenty  six 
thousand  dollars,  with  interest  added  to  a  certain  fixed  date. 
This  sum  was  entirely  lost  to  the  stockholders  of  the  Central 
Improvement  Company  because  of  the  ascertainment  of  the 
wrong  amount  by  the  court  on  insufficient  data.  It  can 
never  be  corrected,  but  is  finally  lost,  as  the  opinion  of  the 
Court  holds  that  the  question  of  recovery  is  r6«  adjudicata. 
Who,  then,  should  bear  this  loss?  The  law  of  estoppel  is: 
^* Where  a  party  fails  to  make  his  rights  known,  where  fair- 
ness and  good  conscience  require  that  he  should  do  so.  to 
protect  the  interest  of  others,  he  can  not  be  heard  as  against 
them  to  assert  such  rights."  Herm.  Estop.  §  787.  Also,  Id. 
760:  "Nobody  ought  to  be  estopped  from  averring  the  truth 
or  asserting  a  just  demand  unless,  by  his  acts  or  w^ords  or 
neglect,  his  now  averring  the  truth  or  asserting  the  demand 
would  work  some  wrong  to  some  other  person,  who  has  b<H*n 
induced  to  do  something,  or  to  abstain  from  doing  some- 
thing, by  reason  of  what  he  had  said  or  done  or  omitted  to 
say  or  do."  And  the  converse  is  true.  A  person  who  has 
rights  which  he  omits  to  assert  at  the  proper  time  and  place 
will  not  be  permitted  afterwards  to  assert  them  if  by  so  do- 
ing he  will  cause  an  injury  or  loss  to  another  person  which 
could  have  been  avoided  had  he  exercised  that  due  dili>c^nce 
which  a  court  of  equity  requires  of  all  persons  seeking  its  as- 
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sistance.  Admitting  that  the  basis  of  one  hundred  and 
thirty  eight  thousand  dollars  is  wrong,  yet  those  who  by 
their  failure  to  assert  their  claims  occasioned  the  establish- 
ment of  Tliis  wrong  basis  are  forever  precluded  from  disput- 
ing itp  truth.  And  it  matters  not  whether  their  quiescence, 
peglect  or  silence  mislead  the  court  or  other  persons  in  inter- 
est; the  result  of  their  failure  to  act  is  the  same,  and  they, 
and  not  those  who  have  been  attentive  and  active,  must  bear 
the  consequences  of  their  own  negligence.  "Whenever  one 
of  two  innocent  parties  must  suffer  by  the  acts  of  a  third,  he 
who  has  enabled  such  third  person  to  occasion  the  loss  must 
sustain  it.*'  Applying  these  recognized  principles  of  equity, 
fair  dealing,  and  good  conscience  to  this  case,  what  is  the 
result? 

In  December,  1882,  H.  H.  Crumlish,  a  stockholder  in  the 
Central  Improvement  Company,  brought  a  chancery  suit  for 
and  on  behalf  of  himself  and  all  other  stockholders  who 
would  aid  in  prosecuting  the  suit,  to  compel  the  Shenandoah 
Valley  Railroad  Company  to  account  for  and  pay  over  the 
assets  of  the  Central  Improvement  Company,  in  its  c&ntrol. 
Immediately  stockholders  representing  nearly  one  hundred 
and  thirty  thousand  dollars  became  active  and  vigilant  with 
their  time,  labor  and  means  in  prosecuting  said  suit,  and 
have  continued  so  during  the  whole  of  this  litigation.  They 
promptly  made  known  the  amount  of  stock  held  by  each,  and 
did  everything  within  their  power  to  get  at  the  truth  of  the 
whole  matter,  and  secure  a  prompt  adjustment  thereof. 
These  appellants  and  those  they  represent,  on  the  other 
hand,  so  far  as  any  stock  was  owned  or  claimed  by  them, 
were  in  a  state  of  absolute  nonentity.  No  information  could 
be  obtained  from  theiu  or  about  their  ownership  of  stock. 

Mr.  C.  W.  McKeehan,  who  was  a  stockholder  and  became 
secretary  of  the  Central  Improvement  Company  in  1877,  and 
continued  as  such  until  1884,  the  books  not  showing,  under- 
took, in  the  interest  of  the  stockholders,  to  find  out  who 
were  the  actual  stockholders  in  the  company,  and  what 
amounts  of  stock  each  held.  Tliis  was  about  the  year  1884, 
and  was  done  in  view  of  the  pending  litigation.  He  called 
on  the  son  and  executor  of  Thomas  A.  Scott,  deceased,  and 
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he  informed  him  that  he  knew  nothing  about  his  father 
having  any  stock,  and  had  no  evidence  thereof.  He  saw  Mr. 
R  D.  Barclay,  the  former  president  of  the  company,  and  bus- 
iness manager  of  Thomas  Scott's  private  affairs,  and  also 
Mr.* John  P.  Green,  formerly  secretary  and  treasurer  of  the 
Central  Improvement  Company,  and  representative  in  some 
capacity  of  said  Scott,  and  they  both  informed  him  that  they 
knew  nothing  about  it.  It  had  been  so  long  ago.  These  two 
men,  who,  as  they  afterwards  testify,  held  the  offices  of 
president,  secretary  ond  treasurer  of  the  Central  Improve- 
ment Compjiny  from  and  including  the  year  1870,  to  and  in- 
eluding  the  year  1874,  by  virtue  of  the  stock  they  subscribed 
for  Thomas  Scott  in  their  names,  could  not  remember  that 
he  ever  had  any  stock  in  the  compan3^  And  he  therefore 
concluded  that  Mr.  Scott  owned  no  stock.  As  to  Judge  Jew- 
ett's  owning  any  stock,  he  never  knew  anything,  neither  from 
the  books  nor  outside  claims.  He  wrote  several  letters  to  the 
appellant  McFadden,  to  know  whether  he  had  any  stock, 
and  if  so,  the  amount  thereof,  and  could  get  no  response  from 
him.  The  books  and  papers  of  the  company  which  had  been 
kept  by  Mr.  John  P.  Green  contained  no  information  as  to 
any  of  these  parties  holding  any  stock.  On  the  26th  day  of 
June,  1889,  the  deposition  of  this  same  John  P.  Green,  sec- 
setary  and  treasurer  as  aforesaid,  was  taken  for  the  third 
time  during  the  progress  of  this  litigation,  for  the  purpose 
of  ascertaining  and  fixing  the  amount  of  the  paid-up  stock 
of  the  Centi*al  Improvement  Company,  and  he  testifies  that 
it  was  at  least  one  hundred  and  twenty  eight  thousand  dol- 
lars, and  he  thinks  it  was  one  hundred  and  thirty  eight  thous- 
and dollars.  Indeed,  he  is  positive  it  was  the  last  named 
sum.  Acting  on  this  information,  this  Court,  as  heretofore 
mentioned,  definitely  deteimined,  irrevocably,  this  paid-up 
stock  to  be  the  latter  amount  This  sum,  so  ascertained,  ex- 
ceeded by  several  thousand  dollars  the  amount  of  stock  ac- 
tively engaged  in  the  prosecution  of  this  suit.  Such  being  the 
case,  the  holders  of  this  stock  were  satisfied  with  this  amount 
and  were  utterly  without  suspicion  that  it  could  be  any 
greater  sum,  as  they  had  not  the  least  information  that  such 
stock  could  in  any  possible  way  exceed  this  sum.    On  the 
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contrary,  their  information  was,  if  anything,  that  it  was  less 
than  this  sum,  and  that  they  represented  almost  the  entire 
amount.  Therefore,  they  had  no  reason  to,  and  made  no 
effort  to  increase  the  finding,  either  in  the  Circuit  Court  or 
the  Court  of  Appeals,  but,  feeling  safe,  allowed  it  to  become 
a  matter  of  final  adjudication. 

After,  on  this  basis,  a  recovery  was  had  against  the  Shen- 
andoah Valley  Bailroad  Company,  amounting  to  nearly  eight 
hundred  thousand  dollars,  the  known  stockholders  actively 
engaged  in  this  liti^'^ation  called  a  meeting  in  the  Drexel 
XJuikling  in  the  city  of  Philadelphia,  which  had  been  the  prin- 
cipal place  of  business  of  said  company,  after  having  given 
notice  thereof  in  a  newspaper,  as  required  by  the  by-laws  of 
said  company,  and  after  doing  everything  they  were  able  to 
do  to  get  all  the  stockholders  present  on  the  25th  day  of 
April.  1800,  for  the  purpose  of  taking  the  necessary  steps 
to  realize  on  their  large,  but  doubtful  recovery  aforesaid, 
which  was  regarded  almost  as  a  hopeless  undertaking.  These 
ap])el]anta  and  thost^  they  represent  had  not  yet  discovered 
their  ownership  of  any  stock,  ^yith  the  exception  of  James 
P.  Scott  they  did  not  yet  put  in  appearance,  although  from 
their  subsequent  conduct,  it  is  not  a  violent  jiresumption  to 
hold  that  they  or  those  they  represent  were  fully  aware  of 
and  had  an  opportunity  of  attending  or  being  represented  at 
the  meeting;  but  they  purposely  abstained  from  so  doing, 
because  the  fruit  was  not  yet  ripe  for  the  plucking.  These 
stockholders,  believing  that  they  had  the  right  so  to  do,  as 
the  owners  and  representatives  of  all  the  known  stock,  and 
that  they  were  acting  in  the  interest  of  all,  through  the  com- 
mittee then  appointed  by  them,  without  any  objection  from 
any  source,  pledged  one  hundred  and  sixty  thousand  dollars 
of  this  doubtful  recovery  for  the  purpose  of  securing  the  resi- 
due of  six  hundred  and  forty  thousand  dollars;  and,  as  the 
evidence  shows,  they  did  through  this  pledge,  beyond  dispute, 
secure  this  last  amount  for  the  payment  of  expenses,  debts 
and  distribution  among  stockholders.  The  evidence  shows 
indisputably  that  this  expenditure  turned  what  was  other- 
wise a  doubtful  recovery ,  without  market  value,  into  a  tan- 
gible fund,  under  the  control  of  the  court    Then,  for  the  first 
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time,  to  wit,  in  Febriiary,  1891,  these  dormant  claimants 
begin  to  show  active  life,  and  take  a  personal  interest  in  this 
litigation.  The  memories  of  Barclay  and  Green,  which  have 
been  heretofore  so  blank,  are  suddenly  refreshed,  and  thev 
can  now  so  easily  remember  that  Thomas  A.  Scott,  deceased, 
subscribed  for  four  hundred  shares  of  stock  in  their  names, 
and  that  he  paid  for  it  to  said  Green,  through  said  Barclay; 
that  Judge  Jewett  subscribed  for  one  hundred  shares  of 
stock,  and  paid  for  it  to  said  Green;  and  that  Charles  Mc- 
Fadden  had  a  like  subscription  paid  for  in  a  like  manner. 
This  evidence,  if  true,  was  in  the  knowledge  and  under  the 
control  of  these  appellants,  or  those  they  represent,  at  the 
beginning  of  this  litigation;  yet  they  continually  denied  any 
knowledge  of  having  any  stock,  or  led  the  other  stockholders 
by  their  silence  to  believe  that  such  was  the  case.  The  cer- 
tificate book  is  produced  in  evidence,  and  the  stubs  thereof, 
in  the  handwriting  of  John  P.  Green,  show  the  issue  of  one 
hundred  and  thirty  thousand  dollars  of  stock  to  various  par- 
ties, but  none  to  Thomas  A.  Scott,  Judge  Jewett  or  Charles 
McFadden.  This  is  a  very  significant  silence.  These  certi- 
ficates were  signed  by  Green,  as  secretary  and  Barclay  as 
president,  both  in  the  employ  of  Thomas  A.  Scott,  although 
the  stock  was  subscribed  for  in  their  names,  and  by  reason 
thereof  they  were  enabled  to  hold  the  oflices  and  control  the 
management  of  the  company  until  its  funds  were  all  received 
and  expended.  In  addition  to  the  above,  A.  K.  McCMure  paid 
five  thousand  dollars  on  stock,  for  which  he  received  no  cer- 
tificate, and  Joseph  L.  Morton  paid  five  thousjind  dollars,  for 
which  he  received  no  certificate,  making  a  total  of  paid-up 
subscriptions,  counting  that  claimed  by  appellants,  of  one 
hundred  and  seventy  thousand  dollars.  But  Mr.  Green 
swears  to  and  accounts  for  only  one  hundred  and  thirty  eight 
thousand  dollars.  V/hat  became  of  the  other  thirty  two 
thousand  dollars?  It  will  not  do  to  say  it  was  paid  in  labor, 
because  the  evidence  does  not  justify  it.  There  has  been 
either  a  defalcation  in  the  funds  or  an  over-issue  of  stock,  and 
to  take  the  most  charitable  view  of  the  matter  is  that  while 
this  stock  was  paid  for  by  Scott  and  Jewett,  it  was  after- 
wards transferred  to  and  issued  to  some  one  else,  the  money 
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going  back  to  Scotl  and  Jewett;  and  Barclay  and  Green, 
who  were  in  Scott'3  employ  all  the  time,  after  the  stock  was 
so  issued  and  the  money  returned  to  Scott,  his  two  servants, 
no  longer  being  stockholders,  resigned  their  positions,  be- 
cause their  employer  had  no  longer  any  interest  in  said  com- 
pany. This  is  certainly  a  reasonable  conclusion,  consider- 
ing the  conduct  of  these  parties  during  the  whole  progress 
of  this  litigation.  But  in  my  opinon,  this  matter  as  to 
whether  tliese  parties  had  or  had  not  stock  has  nothing  to  do 
with  the  just  determination  of  this  case.  It  is  very  evident, 
with  the  present  state  ol  the  proofs  before  it,  that  this  Court, 
instead  of  fixing  the  paid  up  stock  of  the  Central  Improve- 
ment Company  at  one  hundred  and  thirty  eight  tliousand 
dollars,  would  fix  it  at  one  hundred  and  sixty  four  thousand 
dollars.  This  change  has  been  brought  about  by  the  tes- 
timony of  Green  and  Barclay,  and  the  present  activity  of 
these  appellants,  seeking  to  profit  at  the  expense  and  labor 
of  others;  and  it  is  just  as  evident  that  it  was  in  the  power 
of  these  appellants  to  have  ascertained  and  made  known  this 
proof  before  the  court  immutably  fixed  the  amount  of  the 
paid-up  stock  on  which  the  recovery  was  based;  and  it  is 
their  culpable  negligence  in  not  asserting  their  claim  to 
stock  at  the  proper  time — that  is,  right  at  the  inception  of 
the  litigation — that  occasioned  to  the  stockholders  the  loss 
of  the  seventy  thousand  seven  hundred  and  eighty  eight  dol- 
lars, as  before  stated.  On  whom  then,  should  this  loss  fall? 
The  equitable  law  of  estoppel  says,  as  herein  quoted,  on  him 
whose  failure  to  act  occasioned  it;  in  this  case,  the  appel- 
lants. A  surety  is  released  from  payment  of  debt  for  indul- 
gence to  his  principal  and  indorser  for  want  of  notice;  and  a 
bona  fide  purchaser  for  value,  for  neglect  to  record  his  deed, 
loses  his  land.  The  slight  oversight  of  one  person  may  result 
in  the  loss  of  thousands  of  dollars  to  entirely  innocent  parties, 
whom  the  policy  of  the  law  holds  liable  for  his  negligence. 

Equity  ever  favors  those  who  are  prompt  and  diligent  in 
the  assertion  of  their  rights,  and  frowns  with  displeasure  on 
those  who  listlessly  stand  by  during  the  heat  of  battle,  and, 
after  the  smoke  has  rolled  away,  come  bravely  forward,  and 
seek  to  deprive  others  or  the  well  deserved  rewards  of  their 
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vigilant  efforts.  As  Judge  Holt  says  in  the  case  of  Clark  t. 
Figgins,  31  W..  Ya.  15  (5  S.  E.  Rep.  648):  "  'VigUantibun  wm 
dorniientihus  jura  suhrvninnV  There  wonld  be  no  reward  to 
the  vigilant  if  these  parties  were  now  compelled  to  step  aside, 
and  let  those  who  stood  bi  and  did  nothing  take  the  fruits  el 
their  labor  and  expense,  or  were  compelled  to  divide  it  with 
them.''  It  would  be  paying  a  premium  to  idleness.  ••To  the 
victors  belong  the  spoils,'-  is  not  an  inequitable  doctrine,  but 
nnderneath  it  lies  the  strongest  principles  of  reciprocity  and 
justice.  Not  only  did  these  appellants  or  those  they  rep- 
resent stand  idly  by  for  almost  ten  years  of  a  hard  foaght  le- 
gal battle,  but,  when  importuned  by  those  whom  they  should 
have  been  mutually  aiding  and  supporting,  they  either  denied 
all  knowledge  of  personal  interest,  or  treated  with  contempt- 
uous silence  such  importunities;  and  now  that  fortune  has 
crowned  years  of  labor  with  success,  in  the  face  of  every  dis- 
couragement, these  laggards  in  the  contest  come  bravely  to 
the  front,  and  demand,  not  alone  a  participation  in  the  re- 
sults, but  repudiate  any  responsibility  in  the  necessary  ex- 
penditures by  which  they  were  achieved.  Partners  they 
would  be  in  the  profits,  but  not  in  the  labor,  expense,  or  losses. 
Justice  and  equity  both  require  that  before  they  share  in  the 
distribution,  they  should  make  good  the  loss  occasioned  by 
their  culpable  inertia  and  inequitable  silence.  This  loss,  to 
wit.  seventy  thousand  seven  hundred  and  eighty  eight  dollars. 
exceeds  any  share  they  can  possibly  receive  in  the  fund,  dis- 
tributable, after  deducting  therefrom  the  reasonable  and  le- 
gitimate  expense  of  creating  it,  and  tJieref  ore  precludes  them 
from  any  share  in  the  distribution.  The  finding  of  the  com- 
missioner and  the  decree  of  the  Circuit  Court,  in  my  humble 
opinon,  are  founded  on  the  true  principles  of  equitable  par- 
ticipation, and  should  therefore  be  affirmed,  except  as  modi- 
fled  in  the  opinion  of  Judge  Holt,  in  which  I  now  concur. 


Branxox,  JiDGE  (dissenting): 

When  this  case  was  decided  at  a  former  term,  after  the 
best  consideration  which  I  could  give  the  evidence,  I  was  of 
opinion  that  the  last  rejiort  of  Commissioner  Brown,  finding 
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Jewett  and  Scott  to  be  stockholders,  is  correct.  I  still  re- 
main of  that  opinion,  And  dissent  from  the  action  of  a  majori- 
ty of  the  Court  at  this  term,  excluding  them.  I  prepared  at 
the  former  hearing  tiie  following  opinion,  which  was  then  as- 
sented to  by  three  judges: 

This  is  an  appeal  taken  by  the  adminstrators  of  Thomas 
A.  Scott,  deceased,  and  the  administrator  of  Thomas  L.  Jew- 
ett, deceased,  from  decrees  of  the  (Circuit  Court  of  Jefferson 
county  in  the  two  cases,  heard  together,  of  CrumlisWs  Adm^r 
V.  Shenandoah  Tal.  R.  Co.  and  others,  and  Fidelity  Insuranoe 
Trust  d  Safe-Deposit  Co.  v.  Shenandoah  Val.  R.  Co.  By  a  for- 
mer decision  in  this  Court  by  these  causes,  reported  in  33  W. 
Va.  761  (11  S.  E.  Rep.  58)  an  indebtedness  was  established 
against  the  Shenandoah  Valley  Railroad  Company  in  favor 
of  the  Central  Improvement  Company,  which  a  commissioner 
afterwards  found  to  be  eight  hundred  and  twenty  thousand 
three  hundred  and  fifty  three  dollars  and  eighty  one  cents, 
as  of  February  10,  181)1.  After  the  case  returned  from  this 
Court  to  the  Circuit  Court  on  May  30,  1890,  a  reference  was 
made  to  a  commissioner  to  report  who  were  stockholders  of 
the  Central  Improvement  Company  entitled  to  participate  in 
said  fund,  and  the  respective  amounts  to  which  they  were 
entitled,  and  to  audit  debts  against  said  company,  and  to 
settle  the  accounts  of  the  special  receiver,  and  ascertain  what 
would  be  reasonable  compensation  for  expense  incurred  by 
him,  and  a  fair  allowance  of  fees  of  counsel  employed  bv 
him.  In  March,  1801,  the  petitions  of  the  foreign  executors 
of  Thomas  A.  Scott,  deceased,  and  of  Thomas  L.  Jewett,  and 
the  petition  of  CharU^s  McFadden  were  filed,  respectively 
claiming  that  the  estates  of  said  Scott  and  Jewett  were  stock- 
holders and  said  McFadden  was  a  stockholder  in  the  Central 
Improvement  Company,  and  entitled  to  participate  in  its  dis- 
tributable assets.  Certain  decrees  were  entered  prejudicial 
to  the  estates  of  Scott  and  Jewett,  and  then  Davis,  as  admin- 
istrator c.  t.  a.  of  Scoti,  and  as  adminstrator  of  Jewett,  ap- 
pointed as  such  in  ^^'e^t  Virginia,  filed  their  petitions,  claim- 
ing that  their  decedinits  had  been  stockholders  in  the  Central 
Improvement  Company,  and  asking  for  their  estates  a  par- 
ticipation in  said  fund,  and  praying  that  said  decrees  be  re- 
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heard  and  reformed.  Tlie  cases  went  on,  resulting  in  a  de- 
cree, not  only  not  rehearing  and  reforming  prior  decrees  com- 
plained of  by  Scott's  and  Jewett's  representatives,  but  wholly 
denying  to  the  estates  oi  Scott  and  Jewett  any;  participation 
as  stockholders  in  said  fund,  and  dismissing  their  petitions, 
and  according  to  McFadden  participation  to  only  a.  partial 
extent  of  his  claim;  and  they  appealed  here. 

I  have  stated  such  fact#  as  bear  on  the  first  question  which 
I  will  decide,  and  that  is  whether  Davis,  the  West  Virginia 
personal  representative  of  Scott's  and  Jewett's  estates,  caa 
maintain  this  appeal.  It  is  said  he  can  not;  that  the  foreign 
representatives  were  parties  when  decrees  containing  certain 
features  prejudicial  to  said  estates  were  made^  and  they 
alone  can  complain  of  them,  that  in  fact,  Davis  can  hold 
no  place  as-  appellant  either  as  to  those  decrees  made  be- 
fore he  appeared  or  since,  as  the  foreign  representatives 
w^ere  received  and  recognized  as  parties  by  the  court,  and 
have  never  been  elimiiated  from  the  case,  and  both  a  for- 
eign and  domestic  adminstrator  can  not  represent  the  es- 
tate in  one  suit.  This  contention  can  not  be  sustained. 
A  foreign  personal  representative  can  not  sue  or  be  sued 
outside  the  state  granting  him  authority.  Hull  v.  Hull,  26 
W.  Va.  15;  Vaughan  v.  Xorthup,  15  Pet.  1;  Bart.  Ch.  Prac 
152;  Dickinson  v.  McCraw,  -L  Rand.  (Va.)  158;  Story 
Gonfi.  Law  §  513;  Dixon  v.  Ramsay,  3  Crancb  319; 
Fentcick  v.  Scars,  1  Criinch  259;  1  Lomax  Ex'rs  121;  1  Rob. 
Prac.  (new)  161;  Atidrcus  v.  Avory,  14  Gratt.  229;  1  Lomax 
Ex'rs  142;  Doolittlc  v.  Lewis,  7  Johns.  Ch.  45;  Fugate  v.  Moore^ 
86  Va.  1049  (11  S.  E.  Rep.  1063).  The  fact  may  be  pleaded  in 
abatement  or  in  bai?.    l^oonan  v.  Bradley ,  9  Wall.  394. 

Without  discussing  what  would  be  the  effect  of  a  decri*e 
for  a  foreign  administrator  where  no  question  is  raise<l,  yet 
I  can  safely  say  that  not  only  the  defendant  can  raise  tibjec- 
ti<»n,  but  that  when  a  suit  like  this  is  pending,  involving  a 
fund  wherein  a  decedent  has  a  share  to  be  recovered,  by  in- 
tervention in  the  case,  the  administrator  deriving  his  author- 
ity in  the  state  in  which  the  fund  is  located,  may  come  into 
the  ease  and  demand  that  his  decedent's  share  be  decreed 
to  him,  notwithstanding  a  foreign  administrator  has  be- 
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fore  intervened  and  claimed  it;  and  this  because  it 
is  the  administrator  appointed  in  the  state  where  the 
debt  is  owing  who  alone  has  title  to  it,  and  there- 
fore can  sue  for  it,  the  foreign  administrator  hav- 
ing no  title.  \Vh(^u  the  administrator  loci  rei  sitae 
makes  his  appearanie  in  the  case,  and  is  recognized,  he  dis- 
places and  eliminates  the  foreigner.  Both  can  not  be  long- 
er recognized,  and  lie  must  be  recognized  who  has  title,  and 
whom  the  law  recognizes.  This  is  a  suit  in  equity.  All  be- 
ing before  the  court,  can  not,  ought  not,  the  court  to  decree 
the  rightful  party?  The  case  of  Dearborn  v.  Mathers,  128 
Mass.  194,  relied  upon  by  counsel  to  support  the  position 
above  mentioned,  was  a  case  where  a  foreign  administrator 
sued  and  obtained  a  verdict,  and  then  a  new  trial  was  asked, 
because  it  had  been  discovered  that  his  letters  had  been 
granted  out  of  the  state;  and  the  court  said  that  the  objec- 
tion should  have  come  by  plea  earlier,  and  as  the  granting  a 
new  trial  was  in  discretion,  and  the  plaintiff  had  after  ver- 
dict and  before  judgment  qualified  in  the  state  of  the  actions, 
and  thus,  before  judgment,  become  possessed  of  title,  and 
would  be  liable  on  his  bond,  and  thus  no  loss  could  come 
to  the  defendant,  a  new  trial  was  refused,  and  judgment  ren- 
dered. There  the  plaintiff  became  before  judgment  vested 
with  title  by  letters  relating  back  to  testator's  death. 

The  next  question  is,  were  Scott  and  Jewett  stockholders 
in  the  Central  Improvement  Company?  The  commissioner 
reported  on  the  evidence  that  Scott  had  subscribed  and  paid 
for  twenty  thousc^id  dollars,  Jewett  five  thousand  dollars, 
and  McFadden  five  thousand  dollars  of  stock,  but  had  no  cer- 
tificates. I  shall  not  here  detail  the  evidence  upon  what  is 
purely  a  question  of  fact,  as  I  conceive  that  the  purpose  of 
the  requirement  that  we  shall  give  reasons  for  our  decisions 
refers  to  legal  principles  of  decision,  and  was  not  designed 
to  encumber  the  Reports  with  mere  evidence,  affording  no 
guidance  in  future  cases,  like  legal  principles.  Suffice  it  to 
say  that  upon  examination  of  the  evidence,  we  find  that 
Scott,  Jewett,  and  McFadden  were  such  stockholders.  The 
want  of  certificate  does  not  alone  furnish  the  test  of  whether 
a  person  is  a  stockholder  in  a  private  corporation.    He  is  a 
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Btockholder  who  has  subscribed  for  and  paid  for  a  given 
number  of  shares  in  its  capital,  as  these  parties  did.  The 
stock  is  one  thing;  the  certificate  quite  another.  The  certifi- 
cate is  merely  evidence,  but  not  the  only  evidence  of  owner- 
ship of  stock.  The  owner  of  stock  is  a  shareholder  without 
it.  Cook,  Stock,  Stockh.  &  Corp.  Law,  §  10;  Haicley  v.  Upton, 
102  U.  S.  814;  1  Beach,  Priv.  Corp.  §  62. 

Scott  and  Jewett  so  being  stockholders,  the  next  question 
is.  were  Scott  and  Jewett  properly-  denied  any  share  in  the 
fund  in  court  as  the  property  of  the  corporation,  the  Central 
Improvement  Company?  Various  arguments  are  made  to 
justify  such  exclusion.  I  will  state  the  facts  which  seem  to 
me  to  bear  on  this  branch  of  our  inquiry  in  this  case.  It  will 
appear  from  the  former  decision  in  this  case  (33  W.  Va.  775 
(11  S.  E.  Rep.  58)  that  the  basis  of  recovery  by  the  Central 
Improvement  Company  against  the  Shenandoah  Valley 
Railroad  Company  was  under  a  certain  agreement  be- 
tween them,  which  provided  that  the  Shenandoah  Val- 
ley Railroad  Company  should  deliver  the  Central  Im- 
provement Company  two  hundred  and  fifty  thousand 
dollars  second  mortgage  bonds  of  the  Shenandoah  Val- 
ley Railroad  Company,  and  income  bonds,  measured  in 
amount  by  double  the  amount  of  stock  of  the  Central 
Improvement  Company  i)aid  in;  and,  on  account  of 
the  failure  to  deliver  s<aid  bonds  this  Court  debited  the 
Shenandoah  Valley  Railroad  Company  with  two  hundred 
and  fifty  thousand  dollars,  with  interest,  on  account  of 
the  second  mortgage  bonds,  and  with  tjiree  hundred  and 
seventy  nine  thousand  two  hundred  and  twenty  four  dollars 
on  account  of  the  income  bonds,  reaching  the  latter  sum  by 
taking  one  hundred  and  thirty  eight  thousand  dollars  as  the 
amount  of  mocIv  of  the  Central  Improvement  •^onmiiiy 
wliH'h  liad  been  paid  in,  with  interest,  and  then  doubling  it. 
When  the  commission^n*  was  executing  a  reference  requiring 
him  to  report  who  were  stockholders  of  the  Central  Im- 
provement Company  entitled  to  share  in  this  money,  the  Nor- 
folk &  Western  Railroad  Company  appeared  to  own  one  hun- 
dred and  twenty  eight  thousand  dollars  stock  (later  increas- 
ed to  one  hundred  and  thirty  four  thousand  dollars),  and 
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claimed  that  one  hundred  and  thirty  eight  thousand  dollars 
as  stock  paid  in  was  an  unchangeable,  immovable  given  sum 
in  the  problem  of  distribution,  and  that  it  must  get  of  the 
amount  to  be  divided  among  stockholders  in  the  proportion 
which  one  hundred  and  thirty  four  thousand  dollars  bears 
to  one  hundred  and  thirty  eight  thousand  dollars.  This 
would  leave  an  open  space  for  only  four  thousand  dollars  of 
stock  in  other  hands^  and  would  not  let  in  the  whole  thirty 
thousand  dollars  of  stock  owned  by  Scott,  Jewett,  and  Mc- 
Fadden.  Their  thirty  thousand  dollar  stock  added  to  the 
one  hundred  and  thirty  four  thousand  dollars  of  the  Norfolk 
&  Western  Railroad  C^ompany  would  make  one  hundred  and 
sixty  four  thousand  dollars  of  paid  up  stock. 

Then  Scott,  Jewett  and  McFadden  contend  that  the 
amount  divisible  among  stockholders  must  be  divided 
on  a  basis  treating  one  hundred  and  sixty-four  thousand 
dollars  as  the  amount  of  paid-up  stock  of  the  Central 
Improvement  Company,  while  the  Norfolk  &  Western 
Railroad  Company  contend  that  it  must  be  divided  on  a 
basis  treating  one  hundred  and  thirty  eigM  thousand  dol- 
lars as  the  proper  amount  of  paid-up  stock.  This  con- 
tention of  the  Norfolk  &  Western  Railroad  Company  is 
sought  to  be  supported  upon  the  theory  that  the  sum  of  one 
hundred  and  thirty  eight  thousand  dollars,  as  the  amount  of 
paid-up  stock,  is  unalterably  fixed  as  a  matter  of  res  judicata 
by  the  former  decision  of  this  Court,  and  constitutes  an  es- 
toppel against  Scott's,  Jewett's  and  McFadden's  contending 
for  any  other  sum.  Let  us  see  as  to  this  contention.  The 
object  of  the  suit  of  Fidelity  Insurance,  Trust  d  Safe-Deposit 
Co.  V.  Shenandoah  VaL  R,  Co.  was  only  to  enforce  a  mortgage 
given  by  the  latter  to  the  former  company.  We  may  dis- 
miss that  suit  from  consideration  here.  The  object  of  the 
suit  of  Crumlish^s  Adm^r  v.  Shenandoah  Yal.  R.  Co.  was  to  as- 
sert a  debt  against  the  Shenandoah  Valley  Railroad  Compa- 
ny in  favor  of  the  Central  Improvement  Company.  In  as- 
certaining that  debt,  as  above  stated,  the  sum  of  one  hun- 
dred and  thirty -eight  thousand  dollars  was  held  by  this 
Court  as  the  amount  of  the  paid-up  stock  of  the  Central  Im- 
provement Company;  and  on  the  basis  of  that  sum,  a  certain. 
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amount  was  decreed  against  the  Shenandoah  Valley  Rail- 
road Company  for  its  failure  to  deliver  its  income  bonds  to 
the  Central  Improvement  Company.  That  this  decision  is 
res  judicata  and  an  estoppel  upon  the  two  corporations,  the 
8henajidoah  Valley  Railroad  Company  and  the  Central  Im- 
provement Company,  and  stockholders  of  the  latter  com- 
pany,  for  certain  purposes,  admits  of  no  question.  The  two 
corporations  were  parties,  and  of  course  they  are  bound; 
and  as  the  Central  Improvement  Company  was  a  party,  and 
Crumlish  was  a  stockholder  of  that  company,  suing  for  him- 
self and  all  other  stockholders,  not  only  Crumlish,  but  all 
other  stockholders,  are  concluded  for  certain  purposes.  Then 
wliat  are  those  purposes?  What  the  limit  of  this  estoppel? 
I  do  not  question  the  case  cited,  Vaftderirerken  v.  Glennj  85 
Xa.  9  (6  R.  E.  Rep.  8{)6)  holding  that  "in  a  suit  wherein  a  cor- 
poration is  a  party  the  decree  binds  the  stockholders,  though 
they  be  not  personally  parties,"  nor  the  case  of  Hatckins  v. 
Olen,  131 U.  S.  319  (9  Pup.  Ct  739)  holding  that  in  the  absence 
of  fraud,  stockholders  are  bound  by  a  decree  against  the  cor- 
poration in  respect  to  corporate  matters,  and  such  decree  is 
not  open  to  collateral  attack,  when  those  cases  are  properly 
applied.  I  do  not  doubt  that  the  sum  fixed  by  said  decision 
as  the  liability  of  the  Shenandoah  Valley  Railroad  CompanT 
to  the  Central  Improv^ement  Company  and  the  elements  enter- 
ing into  the  process  of  reaching  that  sum,  including  one  hun- 
dred and  thirty  eight  thousand  dollars,  considered  as  the 
amount  of  paid-up  stock,  are  forever  binding  on  companies 
and  stockholders.  I  do  not  question  the  proposition  that 
neither  the  Central  Improvement  Company  nor  any  of  its 
stockholders  can  now  say  that  the  amount  of  indebtedness 
fixed  by  that  decision  in  favor  of  the  Central  Improvement 
Company  was  not  correctly  fixed,  or  that  one  hundred  and 
thirty  eight  thousand  dollars  paid-up  stock,  taken  as  a  meas- 
ure or  basis  in  ascertaining  that  indebtedness,  was  not  the 
correct  amount  for  that  purpose.  The  stockholders  of  the 
one  company  can  for  no  purpose  say  the  debt  decreed  against 
it  is  too  large;  the  stockholders  of  the  other  can  for  no  pur- 
pose say  that  the  debt  decreed  in  its  favor  is  too  small,  be- 
cause of  untrue  data  or  elements  in  its  ascertainment.    The 
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one  hundred  and  thirty  eight  thousand  dollars  treated  as 
paid-up  stock  then  appeared  right ;  but,  under  evidence  since 
taken,  it  appears  to  hare  been  larger.  Though  wrong,  yet 
nobody  can  now  question  it,  so  far  as  the  amount  recovered 
is  concerned.  But  now  that  the  money  stands  for  distribu- 
tion among  stockholders,  the  estoppel  ceases.  It  is  now  a 
fund  in  the  corporate  treasury,  first  for  payment  of  debts, 
then  for  distribution  among  stockholders  according  to  their 
holdings.  It  is  simply  assets  distributable  equally  among 
them. 

Shall  the  loss  arising  from  the  fact  that  the  evidence  then 
present  showed  only  one  hundred  and  thirty  eight  thousand 
dollars  paid  up  be  borne  by  only  some  of  the  stockholders? 
Shall  not  this  loss  be  shared  by  all  stockholders  in  common 
like  any  other  loss?  The  former  decree  of  this  Court,  while  it 
fixed  irrevocably  a  certain  sum  as  the  liability  of  the  Shen- 
andoah Valley  Railroad  Company  to  the  Central  Improve- 
ment Company,  and  bound  companies  and  their  stockholders 
to  that  sum,  did  not  fix  the  rights  of  stockholders  as  among 
themselves.  The  adjudication  of  the  indebtedness  of  one 
company  to  the  other  is  one  thing;  the  adjudication  among 
stockholders  of  their  respective  rights  as  to  each  other  is 
quite  a  different  thing.  The  use  of  one  hundred  and  thirty 
eight  thousand  dollars  paid-up  stock  as  a  factor  in  the  process 
of  the  adjudication  of  the  indebtedness  of  the  one  company 
to  the  other  is  one  use,  but  its  use  in  the  adjudication  of  the 
rights  of  stockholders  among  themselves  is  quite  a  different 
one.  For  the  one  purpose,  its  use  as  a  factor  in  fixing  that 
indebtedness,  it  stands  immovable,  since  it  did  enter  into  the 
adjudication  of  a  specific  sum  of  indebtedness;  but  for  the 
other  purpose,  as  a  factor  in  settling  the  rights  of  stock- 
holders among  themselves,  it  not  only  is  not  immovable,  but 
it  is  not  a  factor,  since  it  was  not  used  in  that  matter,  as  that 
matter  was  not  passed  on  by  this  Court.  That  matter  has 
never  been  passed  on  by  this  Court.  It  simply  passed  on  the 
indebtedness  between  the  two  companies,  but  not  on  the 
rights  of  stockholders  among  themselves.  That  was  not  the 
point  passed  upon  by  the  former  decision.  To  make  an  ad- 
judication an  estoppel,  it  must  appear  that  the  same  precise 
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question ormatterwaaadjudicated  in  the  farmer  adjudication 
or  was  nec5essarily  involved  in  the  adjudication.  Western  if. 
d  M.  Co.  V.  Virginia  Cannel  Coal  Co.,  10  W.  Va.  250.  The  prior 
decision  is  conclusive,  not  only  as  to  the  matter  actually  de- 
termined, but  also  any  other  matter  which  the  parties  might 
have  litigated,  and'had  decided  as  incident  to,  or  essentially 
connected  with,  the  matter  actually  determined,  coming 
within  the  legitimate  purview  of  the  action.  Sai^rc^s  AdmW 
V.  Harpold,  33  W.  Va.,  553  (11  S.  E.  Rep.  16) ;  Rogers  v. 
Rogers,  37  W.  Va.  407  (16  S.  E.  Rep.  633).  Now  the  rights  of 
the  stockholders  among  themselves  was  surely  not  the  sub- 
ject-matter of  the  former  decision  of  this  Court,  but  the  lia- 
bility of  one  company  to  the  other  was  that  main  subject- 
matter;  nor  were  the  rights  of  the  stockholders  among  them- 
selves necessarily  involved  in  the  settlement  of  the  indebted- 
ness between  the  companies;  nor  were  the  respective  rights 
among  themselves  incident  to  or  essentially  connected  with 
the  adjudication  of  the  indebtedness  of  the  one  company  to 
the  other.  Their  rights  had  nothing  to  do  with  that  indebt- 
edness, but  were  irrelevant.  What  had  the  Shenandoah 
Valley  Railroad  Company,  as  debtor  to  the  Central  Inaprove- 
ment  Company,  to  do  with  the  rights  of  the  stockholders  of 
the  Central  Improvement  Company?  The  bill  of  Crumlish 
had  three  main  objects  in  view  for  relief:  First  The  recov- 
ery of  a  debt  in  favor  of  the  Central  Improvement  Company 
against  the  Shenandoah  Valley  Railroad  Company;  second. 
the  ascertainment  and  payment  of  debts  of  the  Central  Im- 
provement Company;  third,  the  division  of  its  assets  among 
stockholders.  Here  were  three  separate  and  distinct  pur- 
poses. The  first  object — the  recovery  of  the  debt  against  the 
debtor  company,  the  onlj  property  of  the  other  company — 
must  be  accomplished  before  the  debts  could  be  paid,  and  the 
balance  distributed  among  the  stockholders.  A  decree  upon 
the  single  subject  of  th(i  indebtedness  of  one  company  to  the 
other  was  entered  in  the  Circuit  Court,  leaving  the  other 
matters  untouched,  and  that  decree  was  brought  here  for  re- 
view, and  this  Court  passed  upon  that  matter,  leaving  other 
matters  untouched.  How  can  this  decree  in  any  wise  pre- 
clude action  upon  the  matter  of  the  distribution  among 
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Btockholders?  It  is  every  day's  practice,  when  a  bill  calls 
for  several  different  reliefs,  to  decree  upon  one,  leaving  the 
other  intact;  and,  unless  the  things  pertaining  to  one  be 
necessarily  involved  in  or  essentially  incident  to  the  adjudi- 
cation, it  does  not  affect  the  relief  to  be  afterwards  given  on 
other  matters.  For  purposes  of  estoppel  under  the  doctrine 
of  res  judicata,  there  must  be  identity  of  causes  of  action  in 
the  two  controversies.  1  Qreenl.  Ev.  §  528;  Bigelow  Estop. 
75.  There  being  three  sieveral  matters  contemplated  as  sub- 
jects of  relief  by  the  suit,  we  may  say,  for  the  present  pur- 
pose, that  there  were  three  suits.  The  former  decision  was 
upon  a  trial  of  the  lirst  — ^indebtedness  between  the  com- 
panies, arising  from  ti'ansactions  between  them.  This  con- 
troversy is  upon  another  cause  of  action,  arising  from  an- 
other transaction — that  of  subscription  of  stock,  giving 
stockholders  a  cause  of  action  against  their  corporation; 
and  out  of  it  arose  controversy  between  stockholders.  On  the 
trial  of  the  former  the  subject  of  the  latter — the  subscrip- 
tion of  stock  and  amount  paid  therefor — came  in  only  as  evi- 
dence or  collaterally,  and  was  only  incidentally  cognizable. 
This  will  not  make  it  an  estoppel  against  the  truth,  so  as  to 
prevent  the  stockholder  from  showing  that  the  amount  of 
paid  stock  was  greater  than  one  hundred  and  thirty-eight 
thousand  dollars.  1  Greenl.  Ev.  §  528;  Coville  v.  Oilman,  13 
W.  Va.  314, 329,  332,  333;  Henry  y  J  Davis,  Id.  230,  pt.  4;  Ford 
V.  Ford,  68  Ala.  141;  2  Black.  Judgm.  §§  611,  612, 622.  Facts 
in  a  controversy  on  a  trial,  but  not  necessarily  involved  in 
the  issue,  though  ever  so  important  in  its  determination,  are 
not  settled  by  a  judgment,  but  are  open  to  controversy  in 
any  other  suit  between  the  same  parties.  Beckwith  v.  Thomp- 
son, 18  W.  Va.  103.  Not  until  the  case  went  back  from  this 
Court  did  the  Circuit  Court  take  any  action  upon  the  matter 
of  ascertaining  and  paying  debts  of  the  company,  and  set- 
tling the  rights  of  stockholders,  which  it  did  by  the  reference 
to  a  commissioner  to  audit  debts,  and  ascertain  who  were 
stockholders  entitled  to  participate  in  the  fund,  and  the 
amounts  to  which  they  were  entitled.  And  the  contention 
is  that  this  one  hundred  and  thirty-eight  thousand  dollars 
must  be  taken  as  the  basis  of  the  total  sum  charged  to  the- 
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Shenandoah  Valley  Railroad  Company  for  second  mortgage 
bpnds  and  income  bonds,  though  it  was  a  factor  only  in  fixing 
the  charge  for  income  bonds^  and  had  nothing  whatever  to 
do  in  fixing  the  charge  for  second  mortgage  bonds.  I  have 
devoted  so  much  space  to  this  subject  of  res  jiidicata,  because 
it  was  so  elaborately  discussed  and  strongly  relied  upon  in 
the  able  briefs  of  counsel  and  their  oral  argument. 

Another  ground  for  the  insistence  that  one  hundred  and 
thirty  eight  thousand  dollars  must  be  taken  as  the  full 
amount  of  paid-up  stock  is  that  the  commissioner,  after  re- 
porting that  the  Norfolk  &  Western  Railroad  Company  own- 
ed one  hundred  and  twenty  eight  thousand  dollars  stock 
of  the  Central  Improvement  Company,  remarked,  apparently 
to  show  why  he  had  not  reported  more  stock,  that  it  appeared 
from  the  records  of  the  two  suits  that  stock  has  been  issued 
aggregating  one  hundred  and  thirty  eight  thousand  dollars, 
but  that  he  had  not  discovered  to  whom  the  excess  belonged, 
and  this  report  was  confirmed  without  exception  as  to  that 
point.  In  the  first  place,  I  doubt  whether  this  can  be  called 
an  actual  finding  as  a  fact  that  only  one  hundred  and  thirty 
eight  thousand  dollars  stock  had  been  paid  up;  and  more- 
over, the  commissioner  says:  "There  appears  to  have  been 
stock  issued  and  aggregating  par  value  of  one  hundred  and 
thirt>'  eight  thousand  dollars."  What  is  meant  by  *'8toek 
issued?^'  Does  it  mean  certificates  issued?  There  could  be 
btock  without  certificates.  The  order  of  confirmation  re- 
served right,  if  Scott's  and  Jewett's  representatives  should 
show  themselves  to  be  stockholders,  to  except  to  the  allow- 
ance by  the  report  of  fees  and  commissions,  but  confirmed  it 
in  other  respects.  It  is  plausibly  argued  that  as  yet  the 
claimants  had  no  standing  in  court,  because  they  had  yet 
shown  no  right  to  stock.  The  fair  construction  of  the  order 
is,  as  I  think  it  is,  that  as  the  fixing  one  hundred  and  thirty 
eight  thousand  dollars  concerned  them  as  stockholders,  the 
right  to  except  to  that  is  to  be  regarded  as  reserved.  But 
perhaps  this  is  immaterial  as  the  decree  of  May  30, 1891,  un- 
equivocally confirmed  that  feature  of  the  report.  But  it  is 
an  adequate  answer  to  this  contention  that  not  till  after  said 
report  was  confirmed  did  the  West  Virginia  administrators 
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of  Scott  and  Jewett  appear  in  the  cause  by  petitions,  setting 
up  the  claims  of  their  decedents  to  stocky  and  ask  that  all 
prior  decrees  be  reheard  and  reversed.  I'pon  these  petitions 
such  order  of  confirmation  of  said  report  would  be  reheard 
and  reA'ersed.  The  prior  proceedings,  though  the  foreign 
representatives  were  before  the  court,  did  not  conclude  the 
adminstrators  appointed  in  this  state.  Bv  their  petitions 
they  excepted  to  said  reports  and  former  decrees.  The  re- 
port found  the  stock  paid  up  one  hundred  and  thirty  eight 
thousand  dollars  on  the  evidence  of  the  record  alone,  as  it 
says,  on  the  theory  that  this  Court  had  unalterably  fixed  that 
sum,  and  that  it  was  binding  upon  the  stoc^olders  inter  sese, 
which  we  have  seen  is  not  the  case.  The  commissioner, 
though  he  afterwards  found  that  other  stock  had  been  paid 
for,  felt  himself  bound,  iu  making  subsequent  reports,  by  the 
former  confirmed  ri?port.  No  petition  to  rehear  was  filed 
until  one  was  filed  in  December,  1891,  by  Davis,  administra- 
tor, and  McFadden.  Upon  them  the  Court  should  have  re- 
viewed and  corrected  said  decree,  confirming  said  report. 
No  matter  what  we  call  the  petitions,  full  as  they  are,  of  mat- 
ter showing  title  to  cause  of  action,  and  for  relief,  assigning 
errors  in  former  orders,  and  asking  review,  be  the  name  what 
it  may,  petition  by  stranger  just  coming  in,  petition  for  re- 
hearing, or  bill  of  review,  containing  matter  sufficiept,  it  will 
be  given  effect  according  to  its  matter,  regardless  of  name. 
Sturm  V.  Fleming,  22  W.  Va.  404;  Martin  v.  Smithy  25  W.  Va. 
579.  I  regard  them  as  petitions  of  strangers  intervening 
asking  relief  in  the  cause,  and,  as  incident,  the  rehearing  of 
former  orders,  and  to  be  treated  as  to  those  orders  as  a  pe- 
tition for  rehearing,  and  they  ought  to  be  treated  certainly 
as  liberally  as  petitions  for  rehearing  as  was  the  pleading 
called  bill  of  review  iu  Martin  v.  Smith,  supra,  filed  by  a  non- 
resident. If  we  were  to  call  it  a  bill  of  review,  it  would  call 
for  reversal  of  those  orders  for  error  of  law  appearing  on  the 
face  of  the  record,  not  looking  into  evidence,  but  only  to  the 
face  of  the  report;  and  so  if  we  call  it  a  petition  for  rehearing, 
and  then  we  could  look  into  the  evidence;  and  so  if  we  call 
It  an  original  petition  by  a  stranger  intervening  for  the  first 
time.    For  myself,  I  do  not  regard  those  orders,  not  carried 
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into  actual  decree  at  the  time  the  petitions  were  filed  a» 
final,  but  only  interlocutory,  and  reviewable  on  the  hearing 
for  the  error  on  the  face  of  the  record,  even  did  these  petitions 
not  ask  rehearing,  but  only  relief  inconsistent  with  such 
orders.  Hyman  v.  Smith,  10  W.  Va.  298;  opinion  in  Fowler 
V.  Lewis'  Adm'r,  36  W.  Va,  129  (14  S.  E.  Rep.  447).  This  ap- 
peal brings  those  orders  up.    Lloyd  v.  Kyle,  26  W.  Va.  534. 

Another  reason  suggested  for  adhering  to  the  sum  of  one 
hundred  and  thirty  eight  thousand  dollars  as  the  basis  of 
distribution  is  that  the  commissioner's  report  of  October  23, 
1891,  fixes  the  distribution;  and  that  his  finding,  resting  on 
that  basis,  is  upon  a  question  of  fact;  and  that  the  law*  being 
that  when  a  commissioner  and  the  court  have  concurred  in 
deciding  a  pure  question  of  fact,  this  Court  will  give  the 
finding  great  weight,  unless  it  plainly  appears  to  be  wrong. 
Fry  V.  Feamstery  36  W.  Va.  454  (15  8.  E.  Rep.  253).  By  the 
report  above  mentioned,  the  commissioner  took  said  one  hun« 
dred  and  thirty  eight  thousand  dollars  as  the  amount  of  paid 
up  stock,  and  after  deducting  debts^  commissions,  etc.,  he  al- 
lowed the  Norfolk  &  Western  Railroad  Company,  as  owner 
of  stock  of  the  Central  Improvement  Company,  a  share  in  the 
fund  for  distribution  among  stockholders  based  on  an  owner- 
ship of  one  hundred  and  twenty  eight  thousand  and  fifty  dol- 
lars of  stock,  its  share  being  fifty  seven  thousand  and  eight 
dollars  and  eighty  six  cents,  and  left  only  a  balance  of  the 
distnbutable  fund  of  four  thousand  four  hundred  and 
twenty  nine  dollars  and  seventeen  cents  for  other  ^hare- 
holders;  and  by  deciee  of  May  30,  1891,  the  court  again  re- 
ferred the  case  to  him  to  report  who  was  entitled  to  said  bal- 
ance of  our  thousand  four  hundred  and  twenty-nine  dollars 
and  seventeen  cents;  and  the  commissioner  reported,  October 
23,  1891,  that  Scott  and  Jewett  were  not  entitled,  and  the 
court  confirmed  the  rei)ort.  We  can  not,  it  is  argued  by 
counsel,  apply  the  principle  announced  in  Fry  v.  Feamaterj 
supra,  to  this  report,  for  the  reason  that  it  is  not  a  finding 
on  a  pure  question  of  fact;  or  rather,  the  ultimate  fact  found 
is  only  an  erroneous  legal  conclusion  from  other  facts  already 
found,  which  called  in  law  for  a  different  finding.  The  com- 
missioner had  found  in  a  former  report,  and  repeated  it  in 
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this,  that  Scott  and  Jewett  had  subscribed^and  paid  for  twen- 
ty five  thousand  dollars  stock,  and  that  alone  called  for  a  re- 
port in  favor  of  their  participation  in  the  distribution.  But 
as  there  was  some  evidence  raising  the  question  whether 
Scott  and  Jewett  remained  still  stockholders^  we  may 
not  be  able  to  say  that  the  finding  against  their  right  to 
Bhare  in  the  fund  was  purely  an  erroneous  legal  conclusion. 
But  this  I  say,  that  it  being  founds  and  rightly  found, 
that  Scott  and  Jewett  had  subscribed  and  paid  for  stock, 
it  was  incumbent  on  those  who  denied  their  continued 
ownership  to  prove  it,  and  that  the  evidence  fell  very  far  short 
of  proving  it,  and  the  finding  against  them  was  contrary  to 
the  evidence. 

A  further  plea  for  the  exclusion  of  Scott  and  Jewett  is  their 
laches.  This  plea  is  wholly  untenable,  but  in  deference  to 
<30unsel  I  refer  to  it.  Wherein  are  Scott  and  Jewett  chargea- 
ble with  laches?  One  counsel  says,  only  in  failing  to  get  cer- 
tificate of  entry  on  the  books  to  show  they  were  stockhoIder& 
Surely,  this  ought  not  to  exclude  them.  As  to  entry  in  com- 
pany's books,  they  had  right  to  presume  it  would  be  done. 
It  was  not  their  fault,  and  the  commissioner  reports  that  sub- 
stantially all  the  company's  books  and  papers  were  lost.  Cer- 
tificates of  stock  are  not  indispensable  as  evidence  of  stock 
ownership.  Scott  had  receipts  for  payment  for  stock,  but 
they  were  mislaid.  It  is  said  they  should  have  presented 
their  stock,  so  that  it  would  have  been  known  that  the  paid- 
np  stock  was  more  tlian  one  hundred  and  thirty  eight  thous- 
and dollars,  so  that  the  recovery  against  the  Shenandoah 
Valley  Railroad  Company  would  have  been  larger.  We  do 
not  know  that  they  knew  of  Crumlish's  suit  to  enforce  the 
company's  liability  against  the  Shenandoah  Valley  Railroad 
Oompany.  They  were  non-residents.  There  was  no  conven- 
tion of  stockholders;  no  order  to  ascertain  them  until  Au- 
gust, 1890.  Scott  died  in  1881;  Jewett  in  1875.  Their  rep- 
resentatives appointed  in  Pennsylvania  appeared  to  claim 
their  stock  in  February,  1891,  and  kept  on  claiming  it  The 
personal  representativefc*  appointed  in  this  state  filed  peti- 
tions claiming  this  stock  in  December,  1891.  Papers  to  prove 
payment  for  stock,  are  lost    Neither  Scott  nor  Jewett  nor 
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their  representatives  were  parties  except  constructively  by 
Crumlish  (a stockholder)  and  the  company  being  parties.  And 
If  these  stockholders  knew  of  the  suit,  would  they  not  have 
right  to  assume  that  their  company  would  furnish  the  true 
amount  of  paid-up  stock  in  order  to  recover  the  true  amount 
of  the  debt?  Are  thev  more  remiss  in  this  than  others? 
And  why  is  it  assumed  that  the  stock  of  the  petitioners  was 
not  a  part  of  that  one  hundred  and  thirty  eight  thousand 
dollars?  It  was  paid  in  cash,  and  part  of  the  other  stock 
was  not.  Was  all  the  other  stock  present,  and  this  alone  ab- 
sent? No  other  stockholder  appeared  but  Crumlish  until 
after  the  order  for  their  convention.  It  would  be  inequitable 
to  visit  on  them  the  burden  of  the  failure  to  recover  of  the 
Shenandoah  Valley  Kailroad  Company  as  much  as  would 
have  been  recovered  had  their  stock  been  known.  Both  the 
stockholders  were  dead;  their  papers  lost  No  other  stock- 
holder, except  Crumlish,  appeared,  or  did  more  than  they. 
It  is  needless  here  to  speak  of  the  zealous  efforts  of  the  per- 
sonal representatives  of  Scott  and  Jewett,  commencing  in 
February,  1891,  to  secure  the  fruits  of  thL^  stock. 

As  to  Scott's  ownership  of  stock,  a  ploa  of  res  judicata 
is  relied  upon  as  specially  applicable  to  his  ownership.  In 
1874,  a  suit  in  equity  was  brought  by  Jefferson  county  as  a 
stockholder  against  the  Shenandoah  Valley  Railroad  Com- 
pany to  annul  three  contracts  between  the  Shenandoah  Val- 
ley Railroad  Company  and  the  Central  Improvement  Com- 
pany, because,  amonji^  other  reasons,  when  two  of  said  con- 
tracts were  made,  Scott  was  president  and  director  of  Shen- 
andoah Valley  Railroad  Company,  and  stockholder  in  the 
Central  Improvement  Company,  and  the  bill  charged  that  he 
was  a  stockholder,  and  the  answer  of  the  Central  Improve- 
ment Company  denied  that  he  was  a  stockholder,  and  the 
court  held  those  contracts  void.  The  fact  that  thev  were 
held  void  tends  to  sustain  the  claim  that  he  was  a  stock- 
holder. The  fact  that  the  decree  finds  that  Walker  and  Bard- 
well  were  stockholders  furnishes  a  mere  implication  that 
Scott  was  not.  The  denial  in  the  Central  Improvement  Com- 
pany's answ^er  that  Scoit  was  a  stockholder  can  not  preclude 
that  stockholder's  showing  himself  to  be  a  stockholder.    It 
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can  not  be  possible  tliac  an  answer  of  a  corporation  denying 
that  one  is  a  stockholder  in  a  suit  to  which  he  is  not  a  party, 
where  the  point  comes  up  only  incidentally  as  evidence,  and 
not  involving  the  adjudication  of  stockholders'  rights,  can 
conclude  him  against  showing  in  another  suit,  having  for  its 
object  the  ascertainment  of  the  stockholders  and  the  settle- 
ment of  their  respect  ive  holdings,  that  he  is  a  stockholder. 
If  even  Scott  has  been  a  party,  the  answer  of  a  codefendant 
would  not  be  evidence  against  him.  Let  us  even  suppose 
that  one  hundred  and  thirty  eight  thousand  dollars  must  be 
taken  as  the  unalterable  amount  of  stock  paid  in,  where  even 
then  the  equity  of  according  to  the  Norfolk  &  Western  Rail- 
road Comx)any  its  full  ratable  quota  for  the  one  hundred  jind 
thirty  four  thousand  dollars  owneid  by  it,  and  denying  any 
part  to  Scott's  and  Jewett's  twenty  five  thousand  dollars,  and 
allowing  McFadden  lesH  than  his  ratable  quota,  even  on  the 
basis  that  he  owned  only  four  thousand  dollars  stock,  as 
found  by  the  commissioner?  The  fund  was  for  distribution 
among  stockholders.  The  fact  that  it  was  smaller,  by  rea- 
son of  its  not  appearing  by  evidence  when  the  case  was  be- 
fore in  this  Court  that  there  was  more  stock  than  one  hun- 
dred and  thirty  eight  thousand  dollars,  than  it  would  have 
been  had  the  further  evidence  been  present,  can  not  prejudice 
one  stockholder  more  than  another,  ratably.  It  is  a  loss 
common  to  all.  We  may  say  that  >vhile  the  decree  of  March, 
1891,  confirming  the  report  finding  one  hundred  and  thirty 
eight  thousand  dollai ::« ats  the  amount  of  paid-up  stock,  as  long 
as  it  stood,  would  guide  the  commissioner,  yet  it  ought  not 
to  have  controlled  the  court  in  its  final  deca-ee  making  distri- 
bution. The  fund  was  foi'  all  stockholders.  Why,  in  equity, 
should  they  not  have  shared  by  a  common  percentage? 

My  conclusion  is  that  Scott's  estate  is  to  be  treated  as  a 
stockholder  in  the  Central  Improvement  Company  in  the 
amount  of  twenty  thousand  dollars,  Jewett's  estate  in  the 
amount  of  five  thousand  dollars,  McFadden's  in  the  amount 
of  five  thousand  dollars  and  the  Norfolk  and  Western  Rail- 
road Company  in  the  amount  of  one  hundred  and  thirty  four 
thousand  dollars,  and  thev  are  to  share  in  the  fund  for  dis- 
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tribution  among  stockholders  ratably  by  a  percentage  com- 
mon to  all  of  them. 

Another  important  question  is,  shall  the  special  receiver 
have  any  compensation  for  services,  and  if  so,  what?  The 
commissioner  credited  him  with  sixteen  thousand  four  hun- 
dred and  sixteen  dollars  and  seven  cents,  apparently  intend- 
ed 1o  be  two  per  centum  of  the  gross  fund  realized  from  the 
recovery  by  the  Central  Improvement  Company  against  the 
Shenandoah  Valley  Kailroad  Company.  The  appellants  pro- 
test against  this  charge  on  the  fund,  as  it  lessens  their  por- 
tion. They  say  he  was  no  receiver,  because  the  decrees  ap- 
pointing him  were  reversed.  By  decree  in  the  Crumlish  suit 
(November  29,  1887)  a  special  receiver  was  appointed  in  the 
cause,  and  authorized  to  file  his  petition  in  the  cause  of 
Fidelity  Insurance,  Trust  dc  Safe  Deposit  Co.  v.  Shenandoah 
Valley  R.  Co.,  brought  to  enforce  a  mortgage  of  the  latter 
.  company,  and  by  such  petition  to  seek  the  recovery  of  the  de- 
mand of  the  Central  Improvement  Company  against  the  Shen- 
andoah Valley  Railroad  Company,  and  to  take  such  steps  to 
that  end  as  he  might  deem  expedient,  and  to  bring  any  money 
recovered  into  the  Crumlish  suit  for  distribution  among  those 
entitled  thereto.  The  receiver  gave  bond  under  this  appoint- 
ment. In  February,  1888,  Crumlish's  administrator  and  the 
receiver  filed  such  petition  in  the  Fidelity,  etc.,  Co.  suit,  mak- 
ing the  Central  Improvement  Company  a  party,  to  assert  the 
demand  aforesaid.  Afterwards  the  decree- appointing  the 
receiver  was  wholly  reversed.  Afterwards  by  decree  of  De- 
cember 3, 1889,  the  Central  Improvement  Company  recovered 
of  the  Shenandoah  "^'alley  Railroad  Company  one  hundred 
and  twenty  seven  thousand  dollars,  and  a  special  receiver  was 
appointed  to  collect  it.  He  never  gave  the  bond  required  by 
this  decree\  Afterwards  that  decree  was  wholly  reversed 
by  this  Court  It  is  plain  that  a  reversal  without  reserva- 
tion is  a  reversal  in  toto  and  ends  all  powers  as  to  future  ac- 
tion growing  out  of  the  decree  or  judgment.  Flemings  v. 
Riddick,  5  Gratt.  272 ;  2  Freem.  Judgm.  §  481.  After  the  first 
reversal,  the  Circuit  (?oiirt  adjudicated  that  the  receiver  was 
no  longer  receiver,  as  it  reappointed  him;  but  he  gave  no 
bond,  and  it  is  held  tliat  until  he  gave  bond  he  is  no  receiver 
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and  has  no  title.  Code,  c.  133,  s.  28 ;  Donahue  v.  Fackler,  21 
W.  Va.  124;  High,  Fee.  §  121;  20  Am.  &  Eng.  Enc.  Law  162. 
I  think  he  was  lawful  receiver  from  his  first  appointment  up 
to  February  25,  1881),  when  the  first  reversal  occurred ;  but 
I  can  not  see  how  he  wa&  afterwards.  There  seems  to  be  in 
the  meager  authorities  on  this  particular  point  a  difference, 
as  to  a  right  to  charge  the  receiver's  compensation  on  the 
•whole  fund,  between  cases  where  the  appointment  was  regu- 
larly made  and  where  it  was  not  In  cases  where  it  is  irre- 
.gularly  made,  it  seems  not  chargeable  on  the  fund,  as  the 
party  in  interest  may  object.  I  would  think  with  Judge  Beck 
in  Radford  v.  Fohom,  55  Iowa  286  (7  N.  W.  Rep.  604)  that  if 
jurisdiction  existed,  its  erroneous  exercise  (in  the  appoint- 
ment) would  not  affer:t  the  right  of  the  receiver  (as  to  com- 
pensation) as  long  as  the  order  of  the  court  stands  unreversed. 
But  as  the  appointment  is  void,  or  becomes  vacated  and  in- 
operative by  reversal,  how  can  it  bind  a  party?  Can  he  not 
avail  himself  of  the  nullity  of  the  appointment?  Perhaps 
that  was  among  the  reasons  for  which  he  sought  reversal.  In 
People  V.  Jones,  33  Mich.  303,  it  was  held  that  as  the  appoint- 
ment was  void  for  want  of  jurisdiction,  the  receiver  should 
have  no  compensation.  In  Yerplank  v.  Insurance  Co,,  2  Paige 
438,  the  appointment  was  reversed,  and  the  receiver  ordered 
to  give  up  property  and  without  compensation.  In  French 
V.  Gifford,  31  Iowa  428,  this  distinction  is  clearly  drawn  by 
the  holding  that  the  rule  that  the  compensation  of  a  receiver 
to  take  charge  of  the  assets  and  wind  up  the  affairs  of  an  in- 
solvent corporation  should  be  paid  out  of  the  fund  in  his 
hands  generally  applies  to  cases  where  he  closes  up  his  busi- 
ness, and  settles  his  accounts,  not  to  cases  where  the  order 
appointing  him  is  set  aside  as  improperly  made.  It  was  later 
recognized  in  Badfm'd  v.  Folsom,  55  Iowa  276  (7  N.  W.  Rep. 
604).  See  Beach  Rec.  §  773;  Gluck  &  B.  Rec.  §  105.  These 
•cases  tend  strongly  to  show  that  we  can  not  regard  this  re- 
ceivership as  continuing  after  reversal  of  the  decree  creating 
it.    Its  foundation  failed. 

Should  a  special  receiver  be  given  compensation  by  way 
-of  commission  on  receii)ts  or  otherwise?  There  is  no  fixed 
srule.     Often  the  conimissions  would  be  grossly  excessive 
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or  often  too  little.  In  many  instances  there  is  an  inclina- 
tion to  allow  what  are  allowed  administrators  and  trustees 
for  similar  services.  The  true  rule  id  that  he  is  an  officer  of 
the  court,  and  the  court  may  fix  his  compensaticm,  gi^n^ 
him  what  is  fair  and  reasonable  under  the  circumstances  of 
the  particular  case,  rather  than  by  any  invariable  rale  or 
analogy.  Abbott  v.  Packet  Co.,  4  Md.  Ch.  310;  Magee  v.  Coir- 
perthwaite,  10  Ala.  966;  Gardiner  v.  Tyler,  42  N.  Y.  505; 
Gluck  &  B.  Rec.  §  103;  High  Rec.  §  781.  Where  the  fund  is 
large,  it  is  usual  to  allow  a  salary  or  lump  sum.  1  Fost.  Fed. 
Prac.  §  258;  Cowdrey  v.  Railroad  Co,,  1  Woods  346,  Fed.  Cas. 
No.  3,203 ;  Fa  rmers^  Loa  n  d-  Trust  Co.y.  Central  Railroad  of  lawa, 
8  Fed.  60;  Central  Trust  Co.  v.  Wabash,  St.  L.  d  P.  Ry.  Co.,  32 
Fed.  187.  In  French  v.  Oifford,  supra.  Miller,  J.,  afterwards 
Mr.  Justice  Miller,  said:  "While  we  concede  that  the  re- 
ceiver should  receive  a  compensation  corresponding  to  the 
high  degree  of  business  capacity,  integrity,  and  responsi- 
bility required  in  cases  of  this  character,  and  which  was  se- 
cured in  the  person  of  the  receiver  in  this  case,  yet  we  feel  it 
our  duty  to  allow  only  such  sum  as  will  be  such  reasonable 
compensation."  In  Central  Trust  Co.  v.  Wabash,  St.  L.  d  P. 
Ry.  Co.,  32  Fed.  188,  Brewer,  J.  said  what  is  obviously  laVy 
that  the  allowance  to  a  receiver  is  a  judicial  act,  and  while  it 
is  left  to  the  discretion  of  the  court,  it  is  discretionarv  <hi1v  in 
the  sense  that  there  are  no  fixed  rules  to  determine  the  allow- 
ance, and  it  is  not  discretionary  in  the  sense  that  courts  may 
allow  anything  more  than  a  fair  and  reasonable  compensa- 
tion; that  the  court  desired  to  see  officers  of  the  court  well 
paid,  so  that  mem  of  character  and  ability  may  be  willing  to- 
accept  the  burden  and  responsibilities  of  these  trusts,  but  at 
the  same  time  courts  must  not  forget  that  the  property  to  be 
charged  with  such  allowances  is  not  the  property  of  the 
judges,  and  that  there  are  thousands  all  over  the  land  who- 
are  owners,  whosei  property  by  the  strong  hand  of  the  law 
has  been  taken  out  of  their  custody  and  who  look  to  the  courts 
to  see  that  no  unjust  or  excessive  burden  is  cast  upon  them. 
Courts  may  not  exercise  the  generosity  of  owners,  but  are 
closely  limited  to  the  justice  of  judges.  In  this  case  there 
were  no  assets  to  care  for  or  pursue  but  the  debt  on  the 
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Shenandoah  ,Valley  Railroad  Company,  and  that  came  by 
decree.  In  fact,  very  little,  if  any,  actual  money  ca^ne  to  the 
hands  of  the  receiver.  The  Norfolk  &  Western  Railroad 
Company  purchased  the  railroad  of  the  debtor  company, 
and,  owning  a  large  share  of  the  stock  of  the  Central  Im- 
provement Company,  was  simply  credited  with  it  on  pur- 
chase money.  The  receiver  says  in  a  brief  filed  by  himself 
it  paid  the  attorney's  foes  and  so-called  "by-bid"  below  men- 
tioned, aggregating  three  hundred  and  sixty  thousand  dol- 
lars, and  that  that  part  of  the  fund  stood  for  its  use,  and  that 
the  same  company  owned  three  hundred  and  sixty 
thousand  dollars  out  of  three  hundred  and  eighty  two 
thousand  dollars  of  debts  audited  against  the  Cen- 
tral Improvement  Company;  and  yet  the  receiver  is 
given  a  commission  on  thoee  sums.  It  is  not  made . 
to  appear  by  the  record  what,  if ,  any,  actual  money 
went  into  his  hands  to  be  cared  for  and  guarded,  which  con- 
stitutes a  large  element  in  the  consideration  for  which  re- 
ceivers are  allowed  compensation.  He  made  no  report  of  it. 
He  appeared  in  court  February  28, 1893,  and  admitted  that 
there  was  then  in  his  hands  sixtv  one  thousand  nine  hun- 
dred  and  forty  dollars  and  three  cents  distributable  among 
stockholders.  That  sum,  with  commissions,  debts,  and 
counsel  fee,  and  by-bid,  made  up  the  sum  recovered  against 
the  Shenandoah /Valley  Railroad  Company;  so  that,  except 
said  sum  of  sixty-one  thousand  nine  hundrt^  and  forty  dol- 
lars and  three  cents  and  commission,  no  other  actual  money 
came  to  his  hands;  and  of  thisi  the  Norfolk  &  Western  Rail- 
road Company  owned  the  greater  part  as  stockholder.  In- 
deed, I  see  no  decree  directing  the  money  to  be  paid  him  save 
that  of  November,  1887,  which  was  reversed,  as  above  stated. 
Thus,  there  is  no  ground  for  basipg  compensation  on  com- 
mission on  the  said  gross  sum,  as  was  done  in  the  report  of 
the  commissioner.  We  must  adopt  a  specific  sum.  We 
find  that  he  was  a  lawful  receiver  until  February  25,  1889. 
Prior  to  that  time  he  took  some  steps  of  importance  in  the 
cause.  We  can  not,  a^  a  court  of  equity,  deny  him  some  com- 
pensation. It  is  urged  he  resisted  with  the  means  in  his 
hands  the  participation  of  appellants  as  stockholders.    He 
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jiid  except  to  the  report  of  the  commissioner  finding  them  to 
have  paid  for  stock;  but  this  was  late,  after  all  service  for 
which  he  charges  or  can  be  allowed  had  ended.  We  do  not 
see  that  he  used  the  fund  for  that  purpose.  He  appears  to 
have  been  through  jears  diligent,  zealous,  laborious,  and 
efficient  in  the  prosecution  of  the  rights  of  the  Central  Im- 
provement Company  against  the  Shenandoah  Valley  Kail- 
road  Company  under  the  most  adverse  and  discouraging 
circumstances  rendenng  its  cause  at  various  periods  of  the 
litigation  to  all  reascmable  appearances  a  forlorn  hope;  and 
though  the  decrees  were  reversed,  the  court  still  calls  him 
and  treats  him  as  receiver.  McFadden,  Scott,  and  Jewett 
shared  the  benefit  of  the  services.  I  have  fixed  upon 
twelve  thousand  dollars  as  the  total  compensation  of  the  re- 
xjeiver,  of  which  Scott's  and  Jewett's  estate  and  McFadden 
are  to  pay  their  proportionate  part. 

•  Another  important  matter  is  the  allowance  by  the  com- 
missioner out  of  the  fund  of  two  hundred  thousand  dollars 
for  fees  of  counsel  employed  by  the  receiver  in  the  prosecu- 
tion of  the  demand  of  the  Central  Improvement  Company. 
While  th^  decree  of  November  27, 1887,  was  unreversed,  the 
special  receiver  employed  counsel  to  prosecute  the  claim  of 
the  Central  Improvement  Company  against  the  Shenandoah 
Valley  Railroad  Company;  and  they  began  proceedings  and 
continued  them  until  they  gained  their  cause  in  the  recovery 
of  the  large  debt  above  spoken  of.  It  is  beyond  any  question 
fair  and  truthful  to  say,  in  a  few  words,  that  the  services  of 
the  counsel  were  unremitting  through  the  vicissitudes  of 
victory  and  defeat  in  the  courts,  original  and  appellate,  for 
twelve  years,  and  able,  laborious,  zealous  and  faithful, 
yielding  to  none  of  many  diBcouragements  often  presenting 
themselves.  Orders  appointing  receivers  should  authorise 
the  employment  of  counsel,  if  such  is  the  purpose,  as  charges 
are  often  made  for  them  after  service  rendered  when  it  is 
difficult  to  deny  them.  Courts  are  indisposed  to  allow  re- 
ceivers for  counsel  when  their  employment  has  not  been 
before  authorized.  High,  Rec.  §  805.  This  decree  did  not 
expressly  authorize  the  receiver  to  employ  counsel ;  but  it 
empowered  him  to  pi'osecute  a  suit  for  the  recovery  of  *the 
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claim^  and  "to  take  such  other  proceedings  to  that  end  as  he 
may  deem  expedient;-'  and  as  counsel  were  absolutely  neces- 
sary, we  may  say  their  employment  was  contemplated  by  the- 
decree,  and  at  any  rate,  that  it  was  an  act  of  sound  discre- 
tion, which  under  the  imperious  nature  and  circumstances 
of  the  case,  a  court  ought  to  approve.  No  case  ever  required 
the  service  of  counsel  more.  True,  the  decree  appointing 
the  receiver  fell  by  reversal,  but  we  hardly  think  that  would 
vacate  the  retainer  of  counsel ;  and  at  any  rate,  these  counseF 
went  on  term  after  term  in  open  advocacy  of  the  cause  in  the 
court  which  had  appointed  the  receiver,  and  it  thus  recog- 
nized their  continued  relation  to  the  cause.  These  services 
redounded  to  the 'benefit  of  each  and  every  stockholder,  and 
all  must  bear  the  burden  of  fair  and  reasonable  compensa- 
tion. If  this  Court  sees,  as  it  does,  that  such  services  were 
essential,  and  that  without  them  the  debt  would  have  been — 
likely  would  have  been — lost,  and  the  stockholders  them- 
selves had  not  their  own  counsel,  it  would  seem  just  to 
charge,  and  unjust  not  to  charge,  all  of  them  with  such  ser- 
vices, as  they  share  in  the  fruits  of  these  services.  That  a 
court  of  equity  may  alloTV  receivers  counsel  fees  in  proper 
cases  is  beyond  question.  Their  amount  is  within  the  sound 
discretion  of  the  court.  Stuart  v.  Boulware,  133  U.  S.  78, 
10  Sup.  Ct.  242. 

But  the  action  of  a  receiver  in  employing  his  relatives  or 
friends  as  counsel  on  his  own  motion  is  open  to  great  abuse, 
except  when  specially  directed  in  open  court,  where  the  in- 
terests involved  may  be  heard,  and  should  be  watched  with 
great  jealousy  by  courts.  Courts  must  realize  that  they  are 
applying  moneys  in  their  grasp  belonging  to  persons  who, 
as  the  power  is  lar};:ely  discretionary,  are  powerless  to  re- 
sist, absolutely  helpless  and  remediless  in  courts  of  the  last  re- 
sort Mr.  Justice  Brewer  said  in  Central  Trust  Co.  v.  Wabash 
St.  L.  &  P.  Ry.  Co.,  32  led.  187 :  "There  has  been  no  little  im- 
plied criticism  in  the  language  of  appellate  courts  of  the  mag- 
nitude of  the  allowances  made  in  foreclosure  cases  to  counsel, 
receivers,  and  others.  We  are  admonished  by  utterances  of 
the  Supreme  Court  to  be  cautious  in  this  respect."  He  said: 
*'Our  duties  are  as  sacred,  our  responsibilities  more  solemn, 
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than  those  of  any  other  partieB  connected  with  this  foredos- 
ure,  for  our  action  is  almost  certainly  final."  I  say  our  dntie* 
are  more  sacred  and  solemn  than  those  of  any  others  cod- 
nected  with  this  case,  not  only  because  our  action  is  final 
but  for  other  and  higher  reasons.    The  highest  court  in  the 
land,  while  making  an  allowance,  deemed  it  necessarr  to 
adopt  a  point  of  broad  scope  in  the  syllabus  of  its  decision, 
to  emphasize  prudenro  in  this  matter,  in  the  str(Hig  language 
following:    "The  pnutice  of  allowing  to  trustees,  complau- 
ants  and  receivers,  and  their  counsel  large  and  extravagant 
counsel  fees  and  commissions,  payable  out  of  the  trust  fond 
under  the  control  of  the  court,  commented  on  and  disap^ 
proved/^    Trustees  v.  (Jreenough,  105  U.  B.  527.     I  venture  to 
repeat  what  I  wrote  in  the  case  of  Fowler  v.  Letcis  Admr. 
36  W.  Va.  154  (14  8.  E.  Rep.  447) :    "I  certainly  am  disposed 
to  be  fairly  liberal  to  my  own  profession,  but  not  at  the  sacri- 
fice of  the  interests  of  the  many.    I  do  not  think  it  wouM 
confer  a  benefit  upon  that  honorable  profession,  comprianf 
the  brightest  men  and  leaders  in  society,  trusted  by  the  pab 
lie  with  their  most  vital,  sacred  and  important  interestR 
private  and  public;  but  it  would  in  the  end  bring  the  whole 
bar  into  disrepute  and  unpopularity,  by  the  improper  and 
cormorant  use  which  would  often  be  made  of  the  rule  by  tk 
least  meritorious  of  its  members.    An  abuse  we  know  it  bat 
become  where  it  prevails.    The  United  States  Supreme  Conn 
in  Trustees  v.  Greenough,  105  U.  S.  527,  condemns  the  practiee 
of  allowing  large  fees  out  of  trust  funds  now  prevalent; and 
Mr.  Justice  Miller,  in  tbe  same  case,  dissented,  and  called ita 
^gross  judicial  abuse  of  the  presnt  day;  namely,  the  abaoip 
tion  of  the  property  or  a  fund  which  comes  into  the  cofltw! 
of  a  court  by  making  allowances  for  attorney's  fees  and  otte 
expenses.' " 

In  view  of  the  increasing  number  of  instances  in  this  state, 
in  these  days  of  its  progress  and  development,  in  which  cowtt 
of  equity  are  called  upon  to  administer  the  assets  of  corpfi'] 
ations  and  others,  I  have  availed  myself  of  this  occasiwiffj 
advert  to  principles  which  will  be  of  frequent  use  in  tk 
courts.  It  might  be  thought  that  as  the  receiver  has  a* 
shown  that  he  has  paid  these  counsel  fees,  but  that  thei'i^ 
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folk  &  Western  Railroad  Company  has,  we  could  not  allow 
anythinj^  on  this  score,  since  it  is  only  allowed  on  the  theory 
that  it  is  an  expense  of  the  receivership,  and  the  fee  is 
allowed  to  the  receive)',  not  to  counsel.    Stuart  v.  Boulware^ 
133  U.  8. 78  (10  Sup.  Ci  242).    But  the  receiver  employed  the 
counsel  and  other  stockholders  have  incurred  the  expense  in 
saving  assets  for  the  common  benefit,  and  others  ought  to 
help  bear  the  burden.     Trustees  v.  Oreenough,  105  U.  S.  527. 
Therefore,  on  tliis  branch  of  the  case,  it  only  remains  to 
say  what  shall  be  allowed  for  such  counsel  fees.     Some  of 
these  counsel  had,  before  they  engaged  to  the  receiver,  en- 
gaged with  certain  stockholders,  holding  a  large  amount  of 
stock  to  recover  it,  having  fees  in  some  case  for  one  fourth, 
in  some  one  half,  of  recovery,  contingent  wholly  on  recovery, 
which,  under  the  dark  clouds  then  lowering  over  their  stock,  * 
were  not  unreasonable.  It  may  be  that  these  stockholders  as- 
sented to  the  sum  of  two  hundred  thousand  dollars.    If  so, 
that  is  their  own  act,  but,  of  course,  does  not  bind  Scott's  and 
Jewetf  s  estates  and  McFadden,  who  stubbornly  protest 
against  any  allowance  to  their  prejudice;  and  we  can  not  fix 
:,,    any  sum  approximating  that  sum,  and  thereby  charge  them 
on  that  basis  by  charging  it  on  the  fund.    We  do  not  intend 
.    to  affect  in  any  way  any  arrangement  which  may  have  been 
.    made  between  receiver  and  counsel  and  other  stockholders: 
but  as  to  McFadden  and  Scott's  and  Jewett's  estates,  we 
mnst  treat  the  fund,  so  far  as  they  are  concerned,  not  being 
parties  to  any  private  arrangement,  as  money  in  court,  and 
deal  with  it  as  a  court  of  equity.    We  find  that  in  1882,  long 
before  the  receiver  wos  appointed  and  authorized  to  go  into 
the  Fidelity  Company's  suit  to  recover  the  debt  due  from  the 
Shenandoah  Valley  Railroad  Company,  one  of  the  firms  of 
*  * '    attorneys  employed  by  the  receiver  (the  receiver  being  a  mem- 
ber of  it)  had  filed  a  bill  in  the  suit  of  Crumlish's  administra- 
^'^"  tor.  as  a  stockholder  in  the  Central  Improvement  Company, 
^■^'  to  assert  that  debt  against  the  Shenandoah  Valley  Railroad 
*^^'  Company,  and  success  in  that  suit  would  have  procured  the 
f  '^'  fond  for  all.     It  does  not  appear  what  was  the  engagement 
^^  between  said  administrator  and  his  counsel.    This  is  men' 
v^'  tioned  as  a  matter  touching  on  the  quantum  of  counsel  feea 
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Again,  we  do  not  see  that  so  many  as  five  different  attorneys 
were  essential.  We  llx  eight  thousand  dollars  as  the  sum  to 
be  paid  by  Scott's  and  Jewett's  estates  and  McFadden  pro- 
portionately as  between  themselves,  for  services  redounding 
to  their  benefit  for  all  fees  of  counsel.  The  receiver  agreed 
on  no  fixed  compensation  with  the  attorneys,  but  it  was  to 
be  left  to  the  court  The  amount,  under  any  circumstaaee, 
would  be  within  the  discretion  of  the  court.  Stuart  v.  Boul' 
ware,  133  U.  S.  78  (10  Sup.  Ot  242). 

One  of  the  attorneys  for  appellants  makes  the  point  that 
a  certain  contract  bars  any  claim  for  counsel  fees  or  receiv- 
ers' commissions.  A  written  agreement  was  made  between 
certain  attorneys  for  certain  unnamed  stockholders  of  the 
Central  Improvement  Company  and  the  Norfolk  &  Western 
Railroad  Company,  whereby  the  Norfolk  &  Western  Railroad 
Company  purchased  the  holdings  of  said  stockholders  at  the 
price  of  five  hundred  thousand  dollars;  and  it  contains  a 
fourth  section,  providing  that  the  attorneys  and  receiver  in 
these  suits  should  relinquish  all  claims  for  fees  or  commis- 
sions except  such  as  were  paid  out  of  said  five  hundi-ed  thous- 
and dollars,  the  receiver  being  aware  of  this  contract,  and 
signing  an  addendum  relative  to  another  clause.  While  I 
think  that  agreement  would  forbid  attorneys  and  receivers 
from  claiming  any  coinpensation  from  any  stockholders  other 
than  those  owning  the  stock  sold  by  said  agreement,  yet,  the 
agreement  not  including  other  stockholders,  it  seems  to  me 
it  does  not  forbid  the  stockholders  referred  to  in  it  from  as- 
serting an  equity  outside  of  it,  of  calling  upon  other  stock- 
holders to  bear  such  part  of  the  burden  as  a  court  of  equity 
would  deem  fair.  I  regard  this  claim  to  charge  other  stock- 
holders with  counsel  fees  as  one  made  by  some  stockholders 
to  compel  others  to  sliare  their  burden.  This  agreement,  or 
any  other  for  counsel  fees,  stands  out  to  itself  as  made  by 
parties  competent  to  contract,  and  not  binding  on  those 
standing  out  of  such  agreement 

The  last  matter  for  consideration  is  the  allowance  by  the 
confirmed  commissioner's  report  of  a  sum  of  one  hundred  and 
sixty  thousand  dollai's  out  of  the  fund.  I  state  the  facts  pi  r- 
tinent  to  this  point.    The  Central  Improvemnt  Company  ob- 
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tained  a  decree  agumst  the  Shenandoah  Valley  Railroad 
Company  for  the  large  sum  so  often  above  spoken  of;  bat  It 
was  second  as  a  lien  to  another  of,  say  five  million  eight 
hundred  thousand  dollars,  including  costs.  It  is  said  in  evi- 
dence tending  to  show  it  that  the  Norfolk  &  Western  Rail- 
road Company  owned  or  was  in  touch  with  this  prior  lien, 
and  had  formed  a  plan  to  buy  the  Shenandoah  Valley  Rail- 
road at  the  then  approaching  sale,  under  decree,  at  a  sum 
only  covering  the  prior  lien,  and  shutting  out  the  debt  of  the 
Central  Improvement  Company,  and  thus  that  debt  was  in 
imminent,  actual  danger  of  total  loss  to  creditors  and  stock- 
holders. In  this  emergency  the  bulk  of  the  stockholders  of 
the  Central  Improvement  Company  came  together,  and  pass- 
ed a  resolution  authorizing  a  committee  by  them  appointed 
to  take  steps  in  their  discretion  to  secure  payment  of  said 
debt  with  power  to  place  the  debt  as  security  for 
any  money  it  might  be  necessary  to  borrow,  or  to 
use  a  portion  of  the  debt  to  secure  financial  assist- 
ance in  the  purchase  of  the  Shenandoah  Valley  Railroad,  if 
a  purchase  should  be  necessary.  Under  this  authority,  after 
fruitless  efforts  in  other  quarters,  the  committee  made  ar- 
rangements with  the. Memphis  &  Charleston  Construction 
Company,  backed  by  four  individuals,  by  which  it  was  to  bid 
for  the  road  a  sum  sufficient  to  cover  the  debt  of  the  Central 
Improvement  Company,  for  which  service  the  Memphis  &. 
Charleston  Construction  Company  was  to  be  paid  two  hun- 
dred thousand  dollars.  When  the  Norfolk  &  Western  Rail- 
road Company  learned  this,  it  agreed  to  and  did  bid  a  sumi 
sufficient  to  cover  the  Central  Improvement  Company's  debt 
Afterwards  the  Memi>his  &  Charleston  Construction  Com- 
pany agreed  to  reduce  the  sum  it  was  to  get  to  one  hundred 
and  sixty  thousand  dollars,  and  it  is  this  sum  which  was 
charged  by  said  commissioner's  report  as  a  proper  charge 
upon  said  fund.  The  receiver,  as  such,  was  not  a  party  to 
this  contract,  but  in  evidence  says  it  is  a  fair  and  proper 
charge,  under  the  necessity  of  the  case.  He  did  not  pay  it  as 
a  receiver.  It  is  the  necessity  of  this  expenditure  to  save 
the  debt  of  the  Central  Improvement  Company  from  abso- 
lute loss  which  is  pleaded  to  charge  it  upon  the  funds.    Such 
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loss  might  have  come,  but  can  we  assert  that  necessity  to 
have  in  fact  existed?  Can  it  be  demonstrated  to  us,  as  a 
court,  by  mere  opinion  evidence,  that  such  loss  surely  would 
have  fallen?  How  can  we  say,  with  a  safety  or  certainty 
warranting  us  in  allowing  such  a  charge,  that  the  Shenan- 
doah Valley  Railroad,  with  a  mileage  of  two  hundred  and 
fifty  five  miles,  running  from  Roanoke  City,  Va.,  to  Hagers- 
town,  Md.,  through  the  length  of  the  Shenandoah  Valley,  and 
its  whole  line  through  one  of  the  very  finest  and  most  beauti- 
ful sections  of  the  Republic,  touching  or  crossing  three  great 
east  and  west  trunk  lines,  and  in  easy  and  close  reach  of 
another,  forming  an  artery  of  connection  between  the  great 
cities  of  the  North,  Boston,  New  York  and  Philadelphia,  and 
the  South — ^how  can  \\e  say  that  this  road,  on  actual  sale, 
open  to  free  competitive  bidding,  would  not  have  brought 
seven  million  dollars?  If  we  should  sav  so,  it  would  be  an 
arbitray  guess,  in  a  legal  point  of  view.  Counsel  proposes 
as  a  test  that  if  the  court  would  have  authorized  it  in  ad- 
vance, it  ought  now  to  be  allowed,  and  asks  whether  the  ex- 
penditure would  not  have  been  authorized  by  a  court  in  ad- 
vance. I  answer  that  it  would  not.  The  court  would  let 
the  property  take  its  chances  in  the  ustlal  course  at  the  open 
auction.  Would  a  court,  where  a  farm  was  to  be  sold  for 
creditors  having  liens  in  different  orders,  at  the  request  of 
some  of  the  junior  lienors,  without  the  consent  of  othei*s, 
make  an  order  to  pay  a  large  sum  to  procure  a  bid,  and  charge 
it  ratably  upon  those  not  consenting,  so  as  to  lessen  their 
shares?  This  charge  is  so  large  a  drain  on  the  fund,  and  so 
extraordinarv  and  out  of  the  usual  line  and  course  of  the  ad- 
ministration  of  assets  of  an  insolvent  corporation  by  a  court 
of  equity,  that  a  court  would  not  allow  it.  It  is  not  a  charge 
fairlv  and  reasonablv  incident  to  such  administration.  Cer- 
tain  ones  of  the  stockholders  authorized  the  expenditure. 
They  had  clear  right  to  do  so,  but  it  was  a  sacrifice  which  they 
deemed  prudent  for  the  promotion  of  their  own  interests — 
their  individual  act,  to  save  their  own  property;  and  the  mere 
fact  that  their  act  resulted  as  a  consequence  in  saving  others 
interested  is  no  reason  for  a  court  to  charge  an  exi>enditure 
of  that  character  and  amount  upon  those  not  joining  in  the 
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act,  and  i)rotesting  against  their  intcTests  being  burdened 
v'ith  it.  They  had  a  right  to  stand  out  and  run  the  risk  of 
h)8s,  and  h»t  others  make  a  sacrifice  personal  to  themselves 
if  they  chose.  I  have  not  met  with  or  been  cited  to  a  case 
allowing  a  charge  parallel  with  or  analogous  to  this  charge. 
The  receiver  has  not  paid  it,  nor  could  he  have  done  so,  for  he 
can  pay  only  such  outlays  as  fall  in  the  ordinary  course  of 
the  business  intrusted  to  him,  su(!h  as  are  contemplated  in 
his  appointment.  Coicdrey  v.  Railroad  Co.,  93  U.  S.  ;5r>2; 
Cowdrcy  v.  Railroad  Co.,  1  Woods  881 ;  Fed.Cas.  No.  8,298.  In 
extraordinary  cases,  involving  a  large  outlay  of  money,  the 
receiver  should  apply  to  the  court  in  advance  for  authority 
to  make  the  outlay.  Id.  It  can  not  be  allowed  on  the  ground 
Ihat  the  receiver  has  paid  it,  but  only  on  the  ground  that 
other  stockholders  incurred  the  expense;  but  that,  as  I  have 
said,  as  to  this  expenditure,  is  one  chargeable  only  to  them. 

Therefore,  I, think  the  decrees  of  the  20th  day  of  Feb- 
ruary, 1898,  and  of  the  28th  day  of  Ft-bruary,  1893, 
should  be  wholly  reversed;  and   the   decree  of   May   30, 

1S91,  should  be    reversed;    excej^t   that   provision    direct- 

• 

ing  payment  to  U.  L.  Bo^ce  of  a  certain  debt  therein 
specified  in  favor  of  John  Lee;  and  so  much  of  the  decree  of 
March  2,  1891,  as  may  be  construed  to  the  prejudice  of  the 
rights  of  Charles  McFadden  and  the  estates  of  said  Scott  and 
Jewett  should  be  reversed,  and  the  cause  remanded,  that  a 
decree  may  be  made  according  to  the  principles  herein  in 
dicated. 


CHARLESTON. 

Turner  v.  Norfolk  &  W.  K.  Co. 

Submitted  January  15, 1895— Decided  lApril  17, 1895. ' 

I.      RaTLKOAD  CoMPANIKS      DkCI.AKATTON— NKOrilGKNCR. 

The  allegation  in  the  declaration  that  the  defendant,  "without 
ringing  the  bell  or  blowing  th«  whistle,  or  giving  any  warning 
whatever,"  is  a  general  allegation,  under  wliich  the  plaintiff  may 
introduce  any  evidence  tending  to  prove  any  negligence  on  the 
part  of  the  defendant  wherein  it  failed  to  give  warning  of  an  ap- 
proaching train. 
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2.  iNSTRUcTroNs— Hevkrsai^. 

If  it  plainly  appears  that  the  defendant  could  not  have  been  in- 
jured by  the  modification  of  an  instruction  asked,  even  though 
the  mo'diflcatl'on  was  unnecessary,  the  failure  to  give  such  instruc- 
tion without  such  modification,  is  not  sufficient  cause  for  the  re- 
versal of  the  judgment. 

3.  Contributory  Nrgligknce— Infant— Jury. 

In  determining  whether  a  boy  sixteen  years  of  age  was  guilty 
of  contributory*  negligence,  the  jury  have  the  right  to  take  into 
consideration  his  age,  capacity,  and  experience,  and  altbongh  he 
may  have  been  guilty  of  an  act  which  in  an  adult  would  have 
amounted  to  an  assumption  of  the  risk  of  injury,  and  a  waiver  of 
the  duty  the  master  owes  Mm,  yet  he  can  not  be  held  to  have  as- 
sumed amy  such  risk  or  waived  any  such  duty,  which  one  of  his 
age,  discretion  and  experience  could  not  fully  comprehend  and 
appreciate. 

4.  Contributory  Neoligence- Infant— Neougencb  of  Vice 

PRINOrPAL. 

A  minor  has  the  right  to  rely  upon  the  superior  skill  and  knowl- 
edge of  the  foreman,  having  authority  over  him,  and  if,  in  obe- 
dience to  such  foreman's  directions,,  he  runs  into  unknown  dan- 
gers, against  which  it  is  the  duty  of  the  foreman  to  warn  him, 
but  which  duty  such  foreman  ^negligently  fails  to  perform,  he 
can  not  ^e  held  to  be  guilty  of  contributory  negligence  or  to  have 
assumed  the  risk  of  such  dangers. 

5.  Damages— Jury— Verdict. 

The  action  of  the  jury  assessing  damages  in  case  of  the  de!Kh 
of  a  person  by  the  wrongful  act,  neglect,  or  default  of  another  is 
not  reviewable,  as  no  damages  allowed  "by  the  jury  within  the  limit 
fixed  by  the  statute  can  be  deemed  excessive,  their  determination 
of  this  question  being  aibsolute  ajid  exclusive  as  to  what  dam- 
ages are  fair  and  just,  unless  the  verdict  evinces  passion,  preju- 
dice, partiality,  or  corruption  on  the  part  of  th€  jury. 

6.  Exemplary  Damages— Negligknck. 

In  all  cases  of  negligence  thel  law  governing  the  assessment  of 
exemplary,  punitive,  or  vindictive  damag^is  is  the  sam<e  whether 
death  result  or  not. 

Campbell  &  Holt  for  plaintiff  in  error. 

I. —  The  engineer  and  fireman  of  the  special  engine  were  fellow 
servants  of  the  decedent,  a  section  hand  upon  the  track. — 
109  r.  S.  478;  27Md.589;  58  Wis.  585;  9  Gush.  (Mass.) 
112;  88  N.  Y.  481;  31  Minn.  553;  35  N.  W.  Rep.  582: 
5  X.  Y.  492. 

II. —  The  plaintiff 's  decedent  ivas  guilty  of  contributory  negli- 
gencp..—Goo]ey  on  Torts  (2d  Ed.)  p.  812;  29  W.  Va, 
98;  33  W.  Va.  548;  88  Mich.  334;  30  W.  Va.  798. 
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III. —  Turner^  the  party  killed^  teas  sixteen  years  of  age^  and 
hainng  passed  the  age  of  fourteen^  he  was  presumed  to  have 
had  sufficient  capacity  and  understanding  to  be  sensible  of 
danger^  and  of  having  had  the  power  to  avoid  it,  and  this 
presumption  should  stand  until  it  i^  overthrown  by  proof 
of  the  absence  of  such  discretion  and  intelligence. — 88  Pa. 
St,  35 ;  39  N,  Y.  8,  R.  520 ;  34  N,  E,  Rep,  186 ;  54  Am, 
&  Eng.  R,  Cases  121  (Ky.)  ;  78  111.  88;  33  N,  Y.  644 ;  15 
N.  W,  Rep,  115 ;  58  N,  Y,  248, 

IV, —  The  formei^  opinion  herein  recognizes,  permits  and  com- 
mends  the  doctrine  of  punitive  damages  contrary  to  the 
former  adjudication  of  this  Court  upon  the  subject. — 31 
W.  Va.  242-355;  13  W.  Va.  158;  25  W.  Va.  139;  20 
W.  Va,  253. 

V. —  The  right  given  a  jury  by  section  6  of  chapter  103  of  the 
West  Virginia  Code  to  assess  damages  not  to  exceed  ten 
thousand  dollars,  whenever  the  death  of  a  person  has  been 
caused  by  a  wrongful  act,  is  not  a  right  that  may  be  exer- 
cised arbitrarily ;  but  their  exercise  thereof  is  always  sub- 
ject  to  proper  correction  and  control  by  the  court  under  the 
established  rules  of  law. 

VI. — In  the  case  at  bar  the  evidence  failed  to  furnish  any  pro- 
per data  upon  which  to  base  a  verdict  or  judgment. — 45  111. 
197 ;  43  111.  388  ;  18  Iowa  281 ;  47  N.  J.  L.  28 ;  26  111. 
400 ;  84  Pa.  St.  419. 

VII. —  The  verdict  was  contrary  to  the  evidence. 

VIII. —  The  plaintiffs  declaration  did  not  allege  negligence  in 
general  terms,  but  stated  the  specific  acts  of  omission  and 
commission  constituting  the  alleged  negligence,  and.  his  in- 
structions No.  4  and  b,  being  based  on  an  omission  of  the 
defendant  not  included  in  the  declaration  were  erroneous. 
—15  W.  Va.  628. 

IX. —  The  plaintiff  ^s  intestate  was  guilty  of  contributory  negli- 
gence. 

X. —  The  defendant's  instructions  were  improperly  refused^ — 
30  W.  Va.  798. 

Marcum,  Peyton  &  Marcum  for  defendant  in  error : 
The  verdict  was  supported  by  the  evidence. — 33  W.  Va.  319. 
The  allegations  of  declaration  are  general. — 15   W.  Va.  628 ; 
30  W.  Va.  698 ;  32  \V.  Va.  372. 
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Objection  to  testimony  must  be  made  in  trial  court. — 27  W, 

Va.  306. 
The  modification  of  instructions  was  proper. — 30  W.  Va.  798 ; 

37  W.  Va.  606. 
The  defendant  in  error  is  not  guilty  of  contributory  negligence, 

—Wood  Mas.  &  Serv.,  §  366. 
Need  not  aver  nor  prove  next  of  kin  in    West   Virginia. — 2S 

W.  Va.  610;  82  W.  Va.  370. 
Nor  in  Virginia.— 29  Gratt.  431;  29  Gratt.  570;  32  Gratt. 

394;36Fed.  Rep.  102.  • 

Nor  in  North  Carolina. — 94  N.  C.  250. 
Measure  of  damage  in  Missouri. — 31  Mo.  574. 
In  Alabama.— bS  Ala.  672  ;  59  Ala.  272. 
In  Maryland.— 24:  Md.  271. 
In  Nevada. — 7  Sawyer  224. 
Jn/Kmow.— 43  111. "338;  123  III.  641;  75  111.  468;  83  IlL 

204  ;  129  111.  344. 
In  New  York.—4t7  N.  Y.  317 ;  14  N.  Y.  310 ;  38  K  Y.  445 ; 

92  N.  Y.  219;  48  Hunter  517;  1  N.  Y.  Sup.  Ct.  257; 

34  Hun.  80 ;  77  K  Y.  588;  15  Hunter  559. 
The  burden  of  proving  contributory^  negligence  on  defendant, 

—16  W.  Va.  307. 
The  fault  in  a  case  like  this  must  amount  to  rashness^  or 

recklessness. — 17  S.  E.  Rep.  645. 
As  to  contributory  negligence  in  minor  servants. — 76  IIU  32 ; 

1  Shear.  &  Red.  on  Neg.,  pp.  376,  378;  27  W.  Va.  32. 

Dbnt,  Judge  : 

Nathaniel  Turner,  administrator  of  the  personal  estate  of 
Pearly  Turner,  deceased,  instituted  suit  in  the  Circuit  Court 
of  Wayne  county  on  the  11th  day  of  February,  1892,  against 
the  Norfolk  &  Western  Railroad  Company,  for  the  sum  of 
ten  thousand  dollars  damages  on  account  of  the  death  of 
said  Pearly  Turner,  and  on  the  8th  day  of  October,  1892,  re- 
covered the  judgment  for  the  sum  of  four  thousand  flve  hun- 
dred dollars,  beingthe  amount  of  damages  assessed  by  a  jury. 

The  defendant,  upon  a  writ  of  error  to  this  Court  insists 
upon  the  following  errors :  *^ First.  The  court  erred  in  grant- 
ing the  plaintiffs  instructions  numbers  4  and  6.    They  were 
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each  irrelvant  and  niisJeading,  in  that  neither  was  predicated 
upon  the  specific  act  of  negligence  charged  in  the  plaintiff's 
declaration.  Second.  1/  it  were  proper  for  the  court  to  grant 
the  plaintiff's  instructions  numbers  4  and  5,  then  it  was  er- 
ror to  refuse  to  grant  your  petitioner's  instructions  numbers 
1  and  2,  as  by  it  prayed.  Third.  The  court  erred  in  not  set- 
ting aside  the  verdict  as  contrary  to  the  law  and  evidence. 
Fourth.  The  measure  of  damages  in  case  of  death  is  the  value 
of  a  man's  life  to  his  ebtate.  The  record  contains  no  evidence 
whatever  of  the  deceased's  earning  capacity,  and  the  verdict 
was  in  consequence,  not  only  excessive,  but  absolutely  with- 
out foundation,  and  should  have  been  set  aside." 

The  material  facts  in  this  case  are  as  follows :    On  the 

day  of  February,  1892,  Pearly  Turner,  a  boy  sixteen  years 
of  age,  of  average  intelligence,  industrious,  obedient  and 
healthy,  while  in  th*i  employ  of  the  defendant,  under  the  di- 
rection and  control  of  a  foreman  named  Alley,  met  his  death 
in  a  collision  between  an  extra  engine  and  a  hand  car,  at  a 
curve  about  five  miles  from  Wayne  Courthouse.  The  deceas- 
ed was  on  the  hand  car  with  a  crew  of  employes,  all  of  whom, 
at  the  time  of  accident,  were  acting  under  the  orders  and 
immediate  supervision  of  said  foreman.  The  foreman  went 
ahead  of  the  hand  car  to  the  curve,  and  without  going  him- 
self or  sending  some  one  else  to  ascertain  whether  an  extra 
was  coming,  as  the  rules  of  the  company  required  him  to  do, 
got  on  the  hand  car  and  started  around  the  curve,  and  met 
the  engine  near  the  middle  thereof.  All  escaped  except  the 
deceased,  who  was  killed  outright. 

The  evidence  is  conflicting  as  to  whether  the  whistle  of  the 
engine  was  sounded  or  the  bell  was  rung;  the  engineer  and 
crew  with  him  testifying  that  the  whistle  was  sounded  and 
the  bell  rung  at  a  road  crossing  eight  hundred  or  nine  hun- 
dred feet  from  the  curve,  and  that  such  sounding  of  the  whis- 
tle was  for  the  curve,  as  he,  the  engineer,  was  on  the  lookout 
for  a  gang  of  carpenters.  None  of  the  crew  on  the  hand  car 
heard  either  signal,  and  some  other  parties  testify  that  they 
did  not  hear  either  whistle  or  bell,  although  in  position  to  do 
so.  The  deceased  had  been  in  the  employ  of  the  company  for 
about  five  months,  had  passed  over  the  road  frequently,  and 
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had  often  flagged  trains  for  the  foreman.    His  father  was 
dead,  but  his  mother  was  living. 

First.  The  instructions  referred  to  in  the  first  assignment 
of  error  are  as  follows,  to  wit:    "No.  4.  The  jury  are  in- 
structed that  when  a  railroad  company  puts  a  foreman  in 
charge  of  a  gang  of  laborers,  with  power  to  discharge  them, 
subject  to  the  approval  of  the  supervisor  and  makes  it  the 
duty  of  said  foreman  to  see  that  these  laborers  perform  their 
duty  faithfully,  such  f ofeman  must,  in  the  performance  of  ail 
his  duties  to  those  laborers  under  him,  be  regarded  as  the  rep- 
resentative of  the  railroad  company,  and  if,  through  his  neg- 
lect of  duty,  one  of  these  laborers  in  the  performance  of  his 
duty,  is  injured  without  negligence  upon  his  part,  such  la- 
borer may  recover  of  the  railroad  company  the  damages  he 
has  sustained,  caused  by  the  negligence  of  such  foreman 
without  the  knowledge  of  smh  laborer.     No.  5.  The  court 
instructs  the  jury  that  the  plaintiff's  intestate.  Pearly  Tur- 
ner, had  the  right  to  assume  that  his  foreman,  E.  Alley, 
would  give  all  proper  attention  to  his  safety,  and  that  he 
would  not  be  carelessly  and  needlessly  exposed  to  risks  and 
damages  not  necessarily  resulting  from  his  occupation,  and 
whi(  li  might  have  been  prevented  or  much  diminished  by 
ordinary  care  and  precaution  on  the  part  of  his  master  or  his 
representative,  in  this  case  Foreman  Alley."    The  objec- 
tion to  these  instructions  is  an  alleged  variance  between 
the  declaration  and  the  proof.    The  part  of  the  declaration 
referred  to  is  as  follows:     "While  said  plaintiff's  intestate 
was  engaged  in  pro] celling  and  operating  the  said  hand  car 
on  defendant's  track  on  said  section,  without  any  default  or 
negligence  on  his  y)art,  and  without  any  knowledge  of  the 
danger  to  which  he  was  then  and  there  exposed,  the  said  de- 
fendant wrongfully,  negligently  and  injuriously  ran  and 
caused  to  be  run  a  certain  steam  locomotive  engine  around 
a  sharp  curve  and  through  a  deep  cut,  without  ringing  the 
bell  or  blowing  a  whistle,  or  giving  any  warning  whatsoever, 
with  great  force  anrl  violence  over,  upon  and  against  the 
said  hand  car,  upon  which  said  plaintiff's  intestate  was  as 
aforesaid,  whereby  and  by  reason  whereof  the  plaintiff's  in- 
testjite  was  bruised,  wounded  and  mangled,  from  which  said 
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wounds,  bruises  and  injuries  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  he  died."  The  defendant  insists  that  the 
instructions  were  not  proper,  because  the  jury,  under  this 
declaration,  could  not  find  the  defendant  guilty  of  an  act 
of  negligence  committed  by  Foreman  Alley  in  not  taking 
the  required  steps  to  ascertain  and  warn  the  deceased  of  the 
approaching  train.  '  This  was  a  duty  the  defendant  owed  to 
the  deceased  and  which  it  imposed  upon  his  foreman,  and 
certainly  comes  within  the  general  allegation  of  the  declar- 
ation, "without  any  warning  whatsoever."  Foreman  Alley 
was  the  agent  of  the  defendant  as  to  giving  this  warning, 
and  his  failure  to  do  so  was  the  failure  of  the  defendant 
It  was  necessary  for  the  jury  under  this  declaration  to  have 
before  them,  and  take  into  consideration  any  and  all  failures 
on  the  part  of  the  defendant  to  warn  deceased  of  the  ap- 
proaching train,  and  if  the  defendant  had  warned  him 
through  any  of  its  agencies,  it  would  have  been  sufficient, 
although  all  the  otlK-rs  had  been  guilty  of  negligence  in  this 
respect;  and  the  declaration  is  founded  on  the  fact  that  the 
defendant  failed  in  its  duty,  and  if  it  had  not  been  broad 
enough  to  cover  the  negligence  of  Foreman  Alley,  it  would 
have  been  bad  on  demurrer  or  motion  to  exclude  the  evi- 
dence. The  demurrer  was  overruled,  and  properly  so,  and 
no  motion  was  made  to  exclude  the  evidence.  The  evidence  ' 
which  justifies  the  instructions  was  first  introduced  by  the 
defendant  on  its  th<-ory  of  the  case,  to  show  contributory 
negligence  on  the  part  of  deceased,  and  being  in  for  its  pur- 
poses, it  could  not  ha^e  it  excluded  because  it  sustained  the 
plaintiff's  case.  The  instructions  were,  therefore,  proper* 
to  meet  the  defendant's  claim  of  contributory  negligence,  if 
for  no  other  purpose.  The  defendant  can  not  relieve  itself  in 
a  case  of  this  character,  resulting  from  the  negligence  of  its 
servants,  by  showing  that  others  of  the  servants  were  equally 
or  more  negligent,  and  if  they  had  not  been  so,  the  accident 
would  not  have  hap])cned,  unless  it  shows  that  the  deceased 
contributed  to  the  latter's  negligence.  An  attempt  of  this 
kind  was  made  in  this  case,  and  was  properly  met  by  these 
instructions.  Tender  tins  view  of  the  questions  presented, 
the  authorities  refiMicnl  to  bv  the  defendant's  counsel  have 
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no  application  to  this  case,  but  only  where  there  is  a  plain 
variance  between  the  allegations  and  the  evidence,  which 
has  been  taken  advantage  of  in  the  trial  court  and  not  here 
raised  for  the  first  time.  On  this  subject,  in  addition  to  the 
authorities  cited  by  plaintiff's  counsel,  see  Long  v.  Campbell, 
37  W.  Va.  665  (17  S.  E.  Rep.  665). 

Second.  The  instructions  referred  to  in  the  second  assign- 
ment of  error  are  as  follows,  to  wit:  "No.  1.  The  court  in- 
structs the  jury  that  if  they  believe  from  the  evidence  that 
E.  Alley  was  a  foreman  of  the  defendant,  in  charge  of  a  gang 
of  laborers  putting  in  cattle  guards  along  defendant's  line; 
that  the  plaintiff's  inttstate,  Pearly  Turner,  was  a  member 
of  such  gang,  and  sul;ject  to  the  authority  of  said  Alley;  that 
on  the  morning  of  January  28, 1892,  the  said  Turner,  in  com- 
pany with  his  said  foreman  and  the  other  laborers  of  the  gang 
under  him,  got  on  a  hand  car  on  the  defendant's  railroad 
track  willingly  and  without  objection,  and  rode  along  on 
said  hand  car  in  the  direction  of  Wayne,  through  cuts  and 
around  curves,  without  the  foreman  of  the  crew,  or  any 
member  thereof  by  his  direction,  being  ahead  with  flag  or 
other  signal  to  give  the  hand  car  and  its  occupants  warning 
of  danger  by  reason  of  approaching  trains  or  otherwise,  and 
the  absence  of  such  flagging  was  known  to  said  Turner,  and 
he  still  without  objection  remained  on  the  hand  car — ^then, 
under  such  circumstances,  the  said  Pearly  Turner  accepted 
and  assumed  the  risk  of  encountering  or  coming  in  contact 
with  any  extra  train  or  wild  engine  that  might  be  on  the 
track,  and  which  could  be  escaped  by  such  flagging;  and 
under  such  circumsUinces,  if  the  jury  find  that  the  neglect  (rf 
the  foreman  to  flag  was  the  proximate  cause  of  the  injury  to 
Pearly  Turner,  they  can  not  find  for  the  plaintiff,  but  muat 
return  a  verdict  for  the  defendant  .  No.  2.  If  the  jury  find 
from  the  evidence  in  this  case  that  the  intestate,  Pearlv  Tur- 
ner,  for  two  or  three  months  prior  to  his  death,  had  been  in 
the  service  of  the  defendant,  under  Foreman  Alley,  working 
upon  the  defendant's  railroad  track  putting  in  cattle  guards^ 
and  to  his  knowledge  the  railroad  company  during  that  time 
had  been  daily  running  on  said  road  divers  extra  trains,  with- 
out previous  notice,  back  and  forth  from  one  point  to  another 
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at  irregular  hours  of  the  day,  and  that  said  Turner,  without 
compulsion,  got  upon  the  hand  ear  on  the  morning  of  January 
28, 1892,  knowing  that  his  foreman,  Alley,  had  no  knowledge 
or  opportunity  of  knowledge  that  extra  No.  2  would  be  ap- 
proaching that  morning,  and  also  knew  that  his  said  foreman 
had notflaggedaround the  curve  wljere  the  accident  occurred^ 
then  the  jury  are  instructed  that  the  said  Turner  assumed 
the  risk  of  a  collision  between  his  hand  car  and  any  extra 
which  might  meet  them  on  said  curve."    And  the  plaintiff 
objected  to  the  giving  of  said  instructions,  and  each  of  them, 
and  the  court  sustained  said  objection,  and  refused  to  give 
said  instructions,  or  either  of  them,  in  the  above  form;  to 
which  opinion  of  the  court  in  refusing  to  give  said  instruc- 
tions and  each  of  them,  the  said  defendant  again  excepted. 
Thereupon  the  court  modified  each  of  said  instructions  by 
adding^ to  No.  1  the  following  language:  "Provided  the  jury 
further  believe  from  the  evidence  that  Peai*ly  Turner  had 
knowledgeof  the  duties  of  siaid  foreman  Alley  to  do  such  flag- 
ging^ or  cause  it  to  be  done,  and  if  the  jury  believe  further 
from  the  evidence  that  Pearly  Turner  had  knowledge  at  the 
time  of  the  accident  that  said  Alley  had  not  so  done  his 
duty."    And  by  adding  to  No.  2  the  following  language: 
^'Provided  the  jury  further  believe  from  the  evidence  that 
Pearly  Turner  had  knowledge  that  it  was  the  duty  of  said 
foreman  to  do  or  have  done  such  flagging."    And  the  court 
then  gave  each  of  said  instructions  as  so  modified. 

The  modifications  made  by  the  trial  court  to  these  instruc- 
tions come  clearly  within  the  rule  as  decided  by  this  Court 
in  the  case  of  Qregory»  Adm^r  v.  Railroad  Co.y  37  W.  Va.  606 
(16  S.  E.  Bep.  819).  The  mere  fact  that  a  part  of  the  modi- 
fication is  a  repetition  of  what  is  already  contained  in  the 
instruction  would  not  vitiate  it  to  the  prejudice  of  the  defend- 
ant. These  instructions  were  based  on  the  contributory  neg- 
ligence of  the  deceased,  who  could  not  be  conmdered  as  waiv- 
ing the  discharge  of  a  duty  which  the  foreman  ow^ed  him  as 
the  agent  of  the  defendant,  unless  he  had  knowledge  of  the 
duty.  The  court  did  not  err  in  so  modifying  the  instruction, 
but  it  did  err  in  giving  the  instruction  as  modified,  but  not  to 
the  prejudice  of  tha  defendant 
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The  first  instruction  contains  this  language:  "Through 
cuts  and  around  curves,  without  the  foreman  of  the  crew,  or 
any  member  thereof  by  his  direction,  being  ahead  with  flag  or 
other  signal  to  give  the  hand  car  and  its  occupants  warning 
of  danger."  There  is  no  evidence  in  this  case  that  justifie* 
this  part  of  the  instruction,  as  it  does  not  appear  that  any 
other  cuts  and  curves  were  passed  that  morning  where  the 
foreman  neglected  his  duty  to  flag  but  the  one  where  the  colli- 
sion occurred,  and  the  jury  can  not  infer  from  one  proven  act 
of  negligence  that  other  similar  ones  occurred.  Both  in- 
structions are  vicious  for  another  reason.  They  fail  to  take 
into  consideration  the  age,  capacity,  and  experience  of  the 
deceased.  3  Wood  K.  R.  (2d  Ed.)  §  380,  p.  1754,  lays  down 
the  law  as  to  the  employment  of  minors  as  follows:  "The 
mere  fact  that  a  servant  is  a  minor  does  not  of  itself  render 
the  master  under  any  greater  obligation  to  him  than  to 
older  employes.  When  he  enters  the  service  he  assumes 
:all  the  risks  incident  to  it,  and  no  exception  to  the  general 
rule  in  this  regard  is  made  in  his  favor."  And  in  Wood^ 
Mast.  &  Serv.  p.  714,  15  349:  "Where  the  servant  has  equal 
knowledge  with  the  master  of  the  danger  incident  to  the 
work,  he  takes  the  risk  on  himself  if  he  goes  on  with  it,  but 
this  only  applies  where  the  servant  is  of  sufficient  discre- 
tion to  appreciate  the  dangers  incident  to  the  work.  Where 
there  are  latent  defects  or  hazards  incident  to  an  occupa- 
tion, of  which  the  master  knows  or  ought  to  know,  it  is  his 
duty  to  warn  the  servant  of  them  fully,  and,  failing  to  do  so, 
he  is  liable  to  him  for  any  injury  that  he  may  sustain  in  con- 
sequence  of  such  neglect;  and  this  rule  applies  even  wh«re 
the  danger  or  hazard  is  patent,  if,  through  youth,  inexjyer- 
ience  or  other  cause,  the  servant  is  incompetent  to  fully  un- 
derstand and  appreciate  the  nature  and  extent  of  the  haz- 
ard." In  the  case  of  Railroad  Co.  v.  Fort,  17  Wall.  558,  a 
fluit  for  damages  sustained  by  a  boy  sixteen  years  of  age, 
Justice  Davis,  rendeiiup:  the  decision  of  the  court,  says:  "If 
the  order  had  been  given  to  a  person  of  mature  years,  who 
had  not  engaged  to  do  such  work,  although  enjoined  to  obey 
the  directions  of  his  superior,  it  might  with  some  plausi- 
bility be  argued  that  he  should  have  disobeyed  it,  as  he 
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must  have  known  that  its  execution  was  attended  with  dan- 
ger; or,  at  any  rate,  if  he  chose  to  obey,  that  he  took  upon 
himself  the  risks  incident  to  the  service.  But  this  boy  occu- 
pied a  very  different  position.  How  could  he  be  expected 
to  know  the  peril  of  the  undertaking.  He  was  a  mere  youth,  - 
without  experience,  and  not  familiar  with  machinery.  Not 
being  able  to  judge  for  himself,  he  had  a  right  to  rely  on 
the  judgment  of  Collett,  and  doubtless  entered  upon  the 
execution  of  the  order  without  apprehension  of  danger." 
In  this  case  the  decedent,  a  minor  sixteen  years  of  age,  of 
average  intelligence  for  one  of  his  age,  when  he  entered  the 
service  of  the  company  defendant  as  a  track  hand  assumed 
all  the  ordinary  risks  incident  to  that  service,  and  the  defend- 
ant was  bound  to  accord  to  him  the  same  protection  as  to 
unexpected  or  extraordinary  hazards  as  it  did  to  adult  em- 
ployes.  When  it  seeks  to  be  excused  from  culpable  negli- 
gence on  its  part  in  that  it  failed  to  discharge  its  duty  to- 
wards him  in  warning  him  of  an  unusual  latent  and  danger- 
ous hazard,  on  the  theory  that  he  acquiesced  in  its  negligence 
and  assumed  the  risk  of  hazard,  his  age,  experience,  and  ca- 
pacity, if  not  legally  conclusive,  are  potent  factors  to  be 
considered  by  the  jury  in  arriving  at  a  verdict  The  defend- 
ant's instructions  entirely  ignore  these  factors,  and  pro- 
pound the  law  as  though  he  were  an  experienced  adult,  with 
all  his  powers  of  mind  and  body  fully  developed.  If  he  had 
signed  a  written  contract  or  deed  waiving  the  discharge  of 
the  defendant's  duties  tc  wards  him  in  the  most  solemn  and 
formal  manner,  the  law  would  have  held  it  void,  and  if  he 
had  entered  into  a  parol  agreement  to  the  same  effect,  the 
law  would  have  disregarded  it;  and  yet  the  jury  is  in- 
structed that  they  may  find  from  his  acts,  knowledge  and 
conduct  that  he  released  the  defendant's  legal  duty  towards 
him,and  assumed  the  risk  occasioned  by  the  defendant's  neg- 
ligence, although  at  the  time  he  was  acting  in  obedience  to 
the  defendant's  orders.  Such  a  construction  of  the  law  is 
contrary  to  reason  and  experience.  Boys  of  sixteen  seldom 
stop  to  consider  any  danger  to  which  they  may  be  exposed, 
but  rely  implicitly  on  th€  superior  judgment  of  those  in  au- 
thority over  them.    And  is  it  not  right  that  they  should  do' 
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BO,  especially  when  any  insubordination  on  their  part  snb- 
jects  them  to  condi^'n  piinishments?  Is  not  such  the  teach- 
ing of  both  the  Scriptures  and  the  law?  Shall  we  say  in  the 
language  of  the  defendant's  counsel,  '^Common  sense  would 
teach  him,  his  own  safety  would  require,  and  ordinary  pru- 
dence dictate/'  that  he  should  not  place  confidence  in  the 
superior  intelligence,  experience  and  knowledge  of  the  trust- 
ed agent  of  the  defendant,  his  superior  oflScer,  but  that  he 
should  depend  on  liis  own  youth,  inexperience  and  lack  of 
knowledge?  The  detV'udant  would  never  countenance  such 
a  rule  as  this  in  its  business.  It  would  take  a  very  strong 
case  to  make  an  infant  employe  contribute  to  his  master's 
ne^lipcence  by  obeying  his  directions,  which  result  in  the 
former's  death.  Certainly  the  case  now  presented  is  not  such 
a  case,  and  therefore  the  defendant's  instruction,  though 
modified,  should  not  have  been  given. 

Third.  The  conclusions  thus  reached  virtually  dispose  of 
the  third  assignment  of  error,  which  is  to  the  refusal  of  the 
court  to  set  aside  the  verdict  as  contrary  to  the  law  and  evi- 
dence. The  defendant's  argument  under  this  head  is  main- 
ly as  to  the  question  whether  the  engineer  sounded  the  whis- 
tle and  caused  the  bell  to  ring,  as  required  by  the  rule  of  the 
defendant,  wliich  is  in  these  words:  "Extra  and  delayed 
trains  must  sound  the  whistle  frequently  on  approaching 
curves,  and  before  passing  obscure  places."  The  engineer 
and  other  trainmen  testify  that  the  whistle  sounded  and  the 
bell  was  rung  just  before  and  at  the  road  crossing,  about 
eight  hundred  feet  from  where  the  accident  took  place.  The 
employes,  not  less  than  twelve  in  number,  heard  neither  the 
whistle  nor  bell.  This  is  established  by  their  conduct^  inde- 
pendent of  their  testimony,  because  if  any  of  them  had  heard 
it  it  is  safe  to  presume  the  accident  would  not  have  happened. 
Several  other  witnesses  testified  on  the  same  subject.  The 
jury  had  to  weigh  this  evidence;  for  it  is  certainly  conflicting 
and  contradictory,  depending  entirely  on  the  memories  of 
the  witnesses,  their  interest  in  the  result  of  the  trial,  and 
other  circumstances  surrounding  the  case.  But  admitting 
that  the  whistle  was  sounded  and  the  bell  rung,  as  testified 
by  the  trainmen,  can  wo  say  that  it  was  a  full  compliance 
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-with  the  rule  of  the  defendant?  It  certainly  did  not  accom- 
plish the  result  intended.  It  could  warn  no  one  whose  ears  it 
did  not  reach,  and  it  appears  to  have  been  heard  only  by 
those  in  the  immediate  neighborhood  of  the  engine.  Why 
the  whistle  was  not  sounded  in  the  immediate  neighborhood 
of  the  curve — ^the  point  of  danger — no  explanation  is  given. 
The  engineer  says  the  whistling  at  the  road  crossing,  eight 
hundred  feet  a  way,  was  intended  for  the  curve,  because  he  ex- 
pected some  carpenters  along  on  a  truck  or  hand  car,  and  yet 
he  did  not  sound  the  whistle  frequently,  as  the  rule  requires, 
but  actually  ran  into  the  very  carpenters  he  was  expecting, 
without  giving  them  any  \\  arning  of  his  approach.  The  jury 
were  certainly  justifl^nl  in  finding  that  the  engineer,  as  w^ell 
as  the  foreman,  was  guilty  of  negligence  in  not  obeying  the 
rules  of  the  defendant.  The  defendant  insists  that  if  the 
engineer  and  foreman  were  guilty  of  negligence,  the  boy  was 
guilty  of  contributory  negligence;  that  "his  conduct  under 
the  circumstances  was  such  as  no  man  with  a  grain  of  sense 
or  a  particle  of  prudence  would  have  been  guilty  of."  Such 
language  as  this  might  be  properly  used  toward  the  offend- 
ing foreman  or  the  other  adult  hands,  seven  in  number,  who 
were  along  with  him,  but  is  certainly  hardly  appropriate 
when  applied  to  this  poor,  unfortunate  boy,  who  in  his  earn- 
est desire  to  serve  his  master  in  an  acceptable  manner,  lost 
his  life  w^hilst  strictlv  obeying  the  orders  of  his  master,  as 
represented  by  its  foreman.  He  not  only  had  the  right,  but 
was  in  duty  bound  to  rely  upon  the  care  and  superior  knowl- 
edge of  the  trusted  agent  of  his  employer,  under  whose  pro- 
tection and  charge  he  was  placed.  Wood  Mast,  and  Serv.  § 
366;  4  Am.  &  Eng.  Enc.  Law,  42-61,  note  1.  This  is  a  much 
stronger  case  in  this  respect  than  the  Fort  Case,  referred  to 
above.  This  boy  was  not  sent  into  a  dangerous  place,  but  by 
the  conduct  of  his  superior  "was  lulled  into  a  sense  of  perfect 
security," and  then  led  into  unexpected  danger,  and  when  the 
death  trap  is  reached,  the  superior,  by  reason  of  his  experi- 
ence, activity,  and  good  fortune,  saves  himself,  and  permits 
the  innocent  victim  of  his  negligence  to  perish.  For  his  con- 
fidence and  obedience,  the  boy  paid  his  Jife;  for  its  negli- 
gence, the  master  should  respond  in  damages. 
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Fourth.  The  last  error  assigned  is  that  the  damages  allow- 
ed are  excessive.    Section  6,  Chapter  103,  of  the  Code,  pro- 
vides that:  "In  every  such  action  the  jury  may  give  snch 
damages  as  they  shall  deem  fair  and  just,  not  exceeding  ten 
thousand  dollars."    By  the  enactment  of  this  law  the  legis- 
lature, as  it  had  the  power  to  do,  gave  the  jury  absolute  con- 
trol over  the  question  of  damages,  within  the  limit  fixed. 
The  courts  are  clothed  with  no  authority  to  disturb  their 
findings,  but  are  inhibited  fram  so  doing  as  positively  as 
though  plainly  expressed  in  the  language  of  the  statute. 
They  can  neither  enact,  repeal,  vacate,  or  amend  legislative 
enactments  within  the  limitations  of  the  constitution,  within 
which  the  legislature  is  supreme  and  the  judiciary  power- 
less.    It  has  been  held  by  the  Court  of  Appeals  of  Virginia, 
in  construing  a  similar  statute,  from  which  our  statute  was 
taken,  that  the  measure  of  damages  in  the  case  of  a  man's 
death  is  not  limited  to  the  pecuniary -iralue  of  his  life  to  his 
estate;  but  may  be  exemplary,  punitive,  and  given  as  a 
solatium.     Matthews  v.  Warn^',  29  Gratt.  576;  Railroad  Co.  v. 
NoelVs  AdmW,  32  Gratt.  394.     This  boy,  according  to  the  evi- 
dence, was  strong,  healthy,  sixteen  years  of  age,  fatherless, 
and  with  a  widowed  root  her.     To  hold  that  such  a  boy's  pe- 
cuniary value  to  his  eistate  by  any  table  of  probabilities  was 
worth  less  than  four  thousand  five  hundred  dollars  would 
require  very  close  calculation,  exclusive  of  the  cost  and  ex- 
pense of  litigation.    But  it  is  certainly  evident  that  it  was 
not  the  intention  of  the  legislature  for  the  jury  to  be  limited 
in  their  finding  to  the  probable  pecuniary  loss.    The  law  was 
to  operate  as  exemplary  and  punitive,  as  well  as  compensa- 
tory, but  not  penal,  in  any  proper  case.    Ricketts  v.  Railicay 
Co,,  33  W.  Va.  433  (10  S.  E.  Rep.  801.)    Any  damages  im- 
posed in  such  cases  are  a  forfeiture  for  the  wrong  done,  occa- 
sioned by  the  neglect  of  a  legal  duty,  and,  so  far  as  the  aggres- 
sor is  concerned^  are  intended  to  be  corrective,  in  tender  con- 
sideration of  human  life.    A  verdict  of  four  thousand  five 
hundred  dollars  will  illy  remunerate  a  widowed  mother  for 
the  loss  of  a  strong,  healthy,  industrious  son  of  average  in- 
telligence, sixteen  years  of  age,  yet  it  is  to  be  hoped  that  it 
may  have  the  effect  to  either  deter  the  defendant  and  other 
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Bimilar  corporations  from  employing  minors  in  dangerous 
occupations^  or  to  cause  their  agents  to  be  more  vigilant  in 
protecting  such  youthful  employes  from  the  culpable  negli- 
gence of  those  haying  them  in  immediate  charge^  and  to 
whom  they  owe  the  duty  of  obedience. 

In  any  yiew  of  this  case,  the  damages  found  are  not  exces- 
sive, and  no  error  has  been  committed  to  the  prejudice  o^the 
defendant,  and  the  judgment  is  therefore  affirmed. 

On  Rehearing, 

In  their  able  re-argument  of  this  case,  defendant's  counsel 
present  six  points  for  further  consideration. 

^'First.  The  engineer  and  fireman  of  the  special  engine 
were  fellow  servants  of  the  decedent,  a  section  hand  on  the 
track."  This  depends  entirely  upon  the  nature  of  the  act 
or  duty,  as  it  relates  to  the  decedent,  they  were  called  upon 
to  discharge  at  the  time  of  the  accident.  In  some  respects 
they  were  his  fellow  servants,  but  in  giving  him  warning  of 
the  use  of  the  track  by  a  special  train,  they  were  discharging 
the  non-assignable,  personal,  positive, -or  superior  duty  of 
the  master,  the  defendant,  in  its  corporate  capacity.  It  has 
been  well  said  that  it  would  be  amonstrous  doctrine  to  hold 
that  a  railroad  company  could  frame  such  schedules  as 
would  inevitably,  or  even  probably,  result  in  collisions  and 
loss  of  life.  Lewis  v.  Seifert,  116  Ta.  St.  647,  11  Atl.  514. 
Having  prepared  and  promulgated  its  schedule,  it  must  ad- 
heretoit,andif  itmakes  a  change  or  violates  such  schedule,  it 
is  its  positive  duty  to  notify  all  who  may  be  affected  thereby 
of  such  change.  When,  in  contravention  of  its  schedule,  it 
sends  a  "wild  engine"  over  its  track  unexpectedly,  it  is  in 
duty  bound  to  warn  all  its  employes  who  are  rightfully  on 
and  using  the  track  about  its  business,  whether  in  charge  of 
engine,  train,  or  hand  car,  of  the  change  in  the  schedule,  and 
if  it  entrusts  this  duty  to  others,  by  bell,  whistle,  or  other- 
wise, it  makes  such  others  its  vice  principals  to  that  extent^ 
and  if  they  fail  to  discharge  this  duty,  the  company  must  an- 
swer for  their  negligence  unless  it  be  shown  that  the  injured 
person  contributed  thereto.  For  instance,  if  the  company 
had  failed  to  notify  Foreman  Alley,  by  bell,  whistle,  or  other- 
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wise,  of  the  presence  of  a  special  train  or  obstruction  on  the 
tracks  and  he  had  been  injured  thereby,  he  could  recover,  on- 
less  the  defendant  showed  that  he  was  under  express  in- 
structions to  be  on  the  lookout  for  such  special  trains,  and  as 
a  matter  of  precaution,  to  flag  around  curves  and  through 
cuts.    In  such  case  he  would  fail,  not  because  of  being  a  fel- 
low servant  with  the  engineer,  but  from  contributing  to  his 
negligence.    The  company  must  protect  its  employes  from 
all  dangers  created  by  itself  or  its  authorized  agents  or  agen- 
cies which  such  employes  can  not  themselves  foresee,  or,  by 
the  use  of  ordinary  prudence,  avoid.     For  it  must  furnish 
them  a  safe  place  to  work.     To  send  "wild  engines"  and 
trains  without. any  manner  of  warning  or  precaution  over 
tracks  already  rightfully  occupied  by  other  employes  is  neg- 
ligence in  the  highest  degree  criminal,  in  utter  disregard  of 
human  life  or  limb,  and  worthy  of  the  severest  penalties  the 
law  can  possibly  inflict ;  and  it  is  made  less  criminal  by  the 
degree  of  precaution  taken  to  give  the  necessary  warning, 
and  only  becomes  excusable  when  the  measures  adopted  are 
sufficient  to  protect  such  employes  from  threatened  danger, 
provided  they  are  free  from  fault  themselves.  It  is  not  neces- 
sary to  refer  to  decisions  of  other  states  to  sustain  or  refute 
this  doctrine,  as  the  law  is  thus  fully  settled  beyond  contro- 
versy by  numerous  decisions  of  this  Court,  to  wit:  Flanne- 
ga7i  y, Railway  Co,,  40  W.  Va.  436  (21  S.  E.  Rep.  1028;  Haney  v. 
Railway  Co.,  38  W.  Va.  570  (18  S.  E.  Rep.  748) ;  Core  v.  RaU- 
road  Co.,  38  W.  Va.  456  (18  S.  E.  Rep.  596) ;  Johnson  v.  Rail 
way  Co.,  38  W.  Va.  206  (18  S.  E.  Rep.  573) ;  Bmihring'a  Adm'r  v. 
Raihcay  Co.,  37  W.  Va.  502  (16  S.  E.  Rep.  435);  DanieVs  Adm> 
V.  Railway  Co.,  36  W.  Va.  397  (15  S.  E.  Rep.  162);  Criswell  v. 
Railway  Co.,  30  W.  Va.  798  (6  S.  E.  Rep.  31);  Madden  v.  Rail- 
way Co.,  28  W.  Va,  610 ;  Cooper  v.  Railroad  Co.,  24  W.  Va,  37. 
In  these,  and  many  others,  this  Court  is  in  accord  with  the 
decisions  of  the  Supreme  Court  of  the  United  States  in  the 
cases  of  Randall  v.  Railroad  Co.,  109  TJ.  S.  478  (3  Sup.  Ct. 
322) ;  Railway  Co.  v.  Ross,  112  U.  S.  377  (5  Sup.  Ct.  184) ;  Rail- 
road  Co.  v.  Baugh  (13  Sup.  Ct.  914) ;  54  Am.  &  Eng.  Ry.  Cas. 
328.     See  note  on  page  364,  54  Am.  &  Eng.  Ry.  Cas.,  where 
the  doctrine  is  stated  and  authorities  cited. 
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**S€Cond.  The  plaintiff's  decedent  was  guilty  of  contribu- 
tory negligence."  The  duty  of  proving  contributory  negli- 
gence is  on  the  defendant.  To  do  this  defendant  proved  that 
its  foreman  had  been  guilty  of  negligence  in  not  flagging, 
around  the  curve,  and  that  by  the  rules  of  the  company  he 
was  required  to  so  do;  so  far  only  proving  a  further  breach  of 
its  duty  toward  the  decedent,  making  it  liable  under  the  de- 
cision of  Criawell  v.  Railway  Co.,  supra,  for  all  damages  sus- 
tained. It  then  showed  that  the  deceased  had  been  working 
for  the  company  Ave  or  six  months,  and  that  he  had  often 
been  sent  to  flag  around  curves,  and  that  the  foreman  had 
been  flagging  around  curves  when  he  "was  looking  for  a 
train  or  anything."  When  he  knew  there  was  no  train,  he 
did  not  flag.  This  i«i  the  only  evidence  tending  to  show  con- 
tributory negligence.  No  knowledge  of  the  rules  of  the  de- 
fendant or  of  the  duties  of  the  foreman  were  brought  home 
to  the  deceased,  except  what  might  be  presumed  from  his 
limited  observation  and  experience.  As  is  said  by  Judge 
Oreen  in  the  Crimcell  Case^  he  had  the  right  to  rely  on  the 
foreman's  judgment  and  conduct,  and  that  he  would  take 
every  necessary  care  and  precaution  to  protect  him  from  un- 
necessary and  unexpected  dangers,  and  in  doing  so  he  did  not 
waive  the  company's  duty  toward  him,  nor  did  he  assume  any 
dangerous  risks  of  which  he  had  no  knowledge  or  informa- 
tion. How  did  the  deceased  know  that  the  foreman  was  not 
doing  his  duty  strictly?  The  evidence  fails  entirely  to  an- 
swer this  question.  As  Judge  Brannon  says  in  Gregory^ 8 
Adm'r  v.  Railroad  Co.,  37  W.  Va.  613  (16  S.  E.  Rep.  819):  "Be- 
fore we  can  say  that  the  plaintiff's  action  shall  be  defeated  by 
the  mere  existence  of  a  rule,  we  must  find  that  he  had  knowl- 
edge of  it."  The  foreman  himself  was  ignorant  of  the  extent 
of  the  rule,  and  often  neglected  to  observe  it.  Certainly  his 
hands,  who  were  not  required  to  know  or  furnished  with  a 
copy  of  it,  should  not  be  presumed  to  have  a  more  extensive 
knowledge  than  their  foreman,  for  whose  government  it  was 
made,  and  who  was  expected  to  be  familiar  therewith  for  the 
Instruction  and  protection  of  those  under  him. 

Right  in  this  connection  is  the  defendant's  third  point, 
to  wit: 
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''Third.  Turner,  the  party  killed,  was  sixteen  years  of  age, 
and  having  passed  the  age  of  fourteen,  he  was  presumed  to 
have  had  sufficient  capacity  and  understanding  to  be  sen- 
sible of  danger  and  of  having  the  power  to  avoid  it,  and  this 
presumption  should  stand  until  it  is  overthrown  by  proof 
of  the  absence  of  Huch  discretion  and  intelligence."     The 
defendant's  counsel  apparently  misunderstand  the  law  as 
propounded  in  the  opinon  in  relation  to  the  age  of  the  de- 
cedent, and  that  is  that  it  is  the  dutv  of  a  master  who  know- 
ingly  employs  a  youthful  servant,  and  subjects  him  to  the 
control  of  another  servant,  to  give  him  such  warning  of  the 
dangers  of  his  employment  as  his  youth  and  inexperience  re- 
quire.   In  this  case  it  is  not  shown  that  this  boy  was  given 
any  instruction  as  lo  the  dangerous  hazard  of  riding  on  this 
car  around  this  curve  without  flagging.    On  the  contrary  he 
was  led  into  the  very  jaws  of  death  by  the  man  who  should 
have  warned  him  and  given  him  proper  instruction.     There 
is  a  great  difference  in  the  law  as  applied  to  the  ease  of  a 
minor  who  acts  in  disobedience  to  or  without  orders  and  one 
who  acts  in  obedience  to  the  commands  of  those  ha^ing  au- 
thority over  him.     In  the  former  case  the  rule  relied  on  by 
the  defendant,  and  the  authorities  cited  in  support  thereof, 
may  apply,  but  in  the  latter  case  they  have  no  application, 
but  the  rule  is  entirely  different    A  minor  can  not  be  ex- 
pected to  set  up  his  opinion^  however  mature,  against  the 
judgment  and  experience  of  those  maturer  and  older,  to 
whom  he  is  given  in  charge.     But  he  is  taught  the  lesson  of 
obedience  from  his  cradle,  and  he  is  required  to  respect  the 
commands  and  pay  deference  to  the  judgment  of  his  elders 
until  legally  emanci])ated  at  the  age  of  twenty  one  years. 
And  it  would  be  an  extreme  case  in  which  a  minor  should 
be  held  guilty  of  contributory  negligence  in  obeying  the 
orders  of  his  foreman,  representing  his  master.     This  is  no 
such  case,  but  is  in  line  with  the  following  cases,  yet  stronger 
than  they:  Railway  Co  v.  Peregoy,  36  BLan.  424  (14  Pac.  7); 
DoicUng  v.  Allen,  74  Mo.  13;  Hill  v.  Chist,  55  Ind.  45.     In  the 
case  of  RaUicay  Co.  v.  Bridges,  1)2  Ga.  399  (17  S.  E.  Rep.  645) 
it  was  held  that  "the  evidence  showing  affirmatively  that 
the  plaintiff  was  inj\ired  while  engaged  in  the  line  of  his 
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duty,  under  the  orders  and  in  the  immediate  presence  of  the 
^boss'  to  whose  orders  he  was  subject,  and  the  injury  was  the 
result  of  negligence  attributable  to  the  .company — either 
the  sole  negligence  of  the  'boss'  or  the  joint  negligence  of 
him  and  of  absent  ofilcers  or  employes  with  whom  he  should 
have  co-operated  in  so  regulating  the  movements  of  his  hand 
car  as  to  prevent  a  collision  between  it  and  a  train — ^a  re- 
covery  by  the  plaintiff  would  be  defeated  only  by  fault  on 
his  part  amounting  to  rashness  or  recklessness  in  obeying 
under  the  circumstances  the  orders  of  the  boss/'  It  is  im- 
possible to  say  in  the  light  of  the  evidence  that  this  boy 
was  guilty  of  rashness  or  recklessness  in  obeying  the  orders 
of  his  foreman. 

^'Fourth.  The  former  opinion  herein  recognizes,  permits 
and  commends  the  doctrine  of  punitive  damages^  contrary  to 
the  former  adjudications  of  this  Court"  The  question  of 
punitive  damages  does  not  properly  arise  in  this  case.  No 
instructions  as  to  tlie  amount  of  damages  were  asked  or 
given^  but  the  jury  was  left  free  to  find  under  the  statute 
such  damages  as  they  should  deem  just  and  fair.  The  doc- 
trine of  punitive  damages  should  be  the  same  in  cases  where 
death  ensues  from  acts  of  negligence  as  where  it  does  not 
ensue,  in  accordance  with  the  law  as  given  in  tlie  case  of 
Mayef^  v.  Frohe,  40  W.  Va.  246  (22  S.  E.  Rep.  58)  which  over- 
rules Pegram  v.  Stortz,  31  W.  Va.  242  (6  S.  E.  Rep.  485)  on 
which  the  defendant  mainly  relies. 

As  to  circumstances  under  which  corporations  would  be 
subject  to  the  infliction  of  punitive  damages,  see  Rickctts  v. 
Railway  Co.,  tV3  W.  Va.  433  (10  S.  E.  Rep.  801);  Downey  v. 
Railway  Co,,  28  W.  V^i.  732,  743- 

^^FiftJi.  The  right  j^iveii  a  jury  by  section  6  of  chapter  103 
of  the  West  Virgini  i  Code  to  assess  damages  not  to  exceed 
ten  thousand  dollars,  wherever  the  death  of  a  person  has 
been  caused  by  a  wrongful  act,  is  not  a  right  that  it  may  be 
exercised  arbitrarily,  but  the  exercise  thereof  is  always  sub- 
ject to  proper  correction  and  control  by  the  courts  under 
the  established  rules  of  law."  The  fifth  point  of  the  syllabus 
as  propounded  in  this  case,  relates  only  to  the  amount  of  the 
verdict,  and  is  simply  to  the  effect  that  there  being  no  other 
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question  of  law  or  evidence  presented,  tlie  court  can  not 
disturb  the  verdict  of  the  jury  as  either  too  great  or  too 
small  for  the  vefy  reason  that  the  legislature,  as  it  had  the 
right  to  do,  has  lodged  with  the  jury  the  sole  power  to 
determine  the  amount  of  the  damages,  and  for  the  court 
to  interfere  with  this  power  is  to  usurp  legislative  f unctions^ 
and  under  the  pretenae  of  legal  construction,  to  repeal,  aljter, 
or  change  a  plain  legislative  enactment,  about  which  there 
can  be  no  two  distinct  and  different  opinions.  That  this  point 
of  the  syllabus  may  be  easier  of  comprehension,  and  leave 
no  question  of  doubt  within  proper  limitations,  it  has  been 
deemed  advisable  to  add  the  following  words:  "Unless  the 
verdict  evinces  passion,  prejudice,  partiality  or  corruption 
on  the  part  of  the  jury.'*  Battrell  v.  Railicay  Co.y  34  W.  Va, 
232  (12  S.  E.  Rep.  699).  Nothing  of  this  kind,  however,  is 
claimed. 

But  the  only  reason  relied  on  is  as  given  in  defendant's 
last  point,  to  wit:  "(6)  In  the  case  at  bar,  the  evidence 
failed  to  furnish  any  proper  data  upon  which  to  base  a  ver- 
dict or  judgment."  A  boy  sixteen  years  of  age,  robust  and 
healthy,  a  good  worker,  employed  as  a  track  hand  or  day 
laborer  by  the  defendant;  a  widowed  mother  who  appeared 
and  testified  before  the  jury.  From  these  facts  the  infer- 
ences naturally  follow :  That  he  was  receiving  the  ordinary 
wages  of  a  laborer  of  his  class;  if  he  was  not,  the  defendant 
employed  him,  and  could  have  so  shown.  That  his  mother 
depended  on  his  wagers,  for  if  not,  he  would  not  have  been 
at  work;  the  minor  sons  of  the  wealthy,  or  even  the  well  to 
do,  at  sixteen  years  m  ver  labor  as  repair  hands.  These  are 
both  matters  of  common  observation,  within  the  knowledge 
and  experience  of  tlie  ordinai'v  juryman.  Citi/  of  Chicago 
V.  Hesing,  83  111.  204.  The  aiuount  of  daniages  is  a  question 
of  fact,  and  not  of  law.  City  of  Joliet  v.  Weston,  123  111.  641 
(14  N.  E.  Rep.  665) ;  City  of  Salem  v.  Harvey,  129  111.  344  (21  N. 
E.  Rep.  10).  While  courts  are  supposed  to  know  and  ad- 
minister the  law,  th<?  jury  determine  the  facts.  With  their 
determination  the  court  ought  not  to  interfere  unless  it  is  in 
a  form  to  shock  the  understanding  and  Impress  no  dubious^ 
conviction  of  their  prejudice  and  passion  on  the  mind  of  the 
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court.  Grab.  &  W.  New  Trials  452 ;  Zinc  Co.  v.  Black's  Adm% 
88  Va.  300  (13  S.  E.  Kep-  452) ;  Trice  v.  Railway  Co.,  40  W.  Va. 
271  (21  S.  E.  Rep.  1022).  There  is  nothing  in  this  case  ''to 
warrant  the  belief  that  the  jury  must  have  been  influenced 
by  partiality^  prejudice,  or  passion,  or  have  been  misled  by 
some  mistaken  view  of  the  merits  of  the  case''  Boster  y. 
Railway  Co,,  36  W.  Va.  318  (15  S.  E.  Rep.  158). 

For  the  foregoing  reasons,  the  former  conclusion  arrived 
at  is  ratified  and  aflirmed. 


English,  Judge  {dissenting): 

I  can  not  concur  with  the  opinion  expressed  by  the  majori- 
ty of  the  Court  in  this  case,  for  the  following  reasons:  The 
record  discloses  the  fact  that  the  plaintiff's  intestate  was  a 
laborer  in  the  employ  of  the  defendant,  and  at  the  time  he 
received  the  injury  which  caused  his  death  w-as  riding  upon 
a  hand  car  on  his  way  to  his  work.  He  was  sixteen  years  of 
age,  of  "tolerably  fair  size,  and  a  good  worker."  So  far  as 
appears  from  the  testimony',  he  was  performing  the  labor 
of  a  man,  and  recei>  ing.a  man's,  wages.  At  that  age  he  was 
as  capable  of  taking  care  of  himself,  as  a  young  man  eigh- 
teen, twenty  or  twenty  two  years  of  age,  and  it  appears  to 
me  an  injustice  would  be  done  to  discriminate  against  boys 
who  were  capable  of  performing  the  labor  of  a  man  by  hold- 
ing that  a  greater  responsibility  or  liability  rested  upon 
their  employers  in  protecting  them  from  injury  or  accident 
while  engaged  in  their  emplojTnent  than  is  required  by  such 
employer  in  reference  to  those  who  have  arrived  at  the  age 
of  twentv  one  vears. 

I  can  not  believe  tliat  the  law  intends  that  when  a  young 
man  presents  himself  as  an  applicant  for  work,  before  em- 
ploying him  the  employer  must  stop  and  inquire  whether 
he  is  twenty  one  years  of  age,  or  if  he  does  not  so  inquire, 
that  any  greater  responsibility  devolves  upon  him  as  to  such 
young  man  than  would  if  he  was  tw^enty  one  or  twenty  five 
years  of  age. 

In  the  case  of  Nagle  v.  Railroad  Co.,  88  Pa.  St.  35,  Judge 
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Paxton,  in  delivering  the  opinion  of  the  court.  Bays:  "Tfke 
law  fixes  no  arbitrary  period  when  the  immunity  of  child- 
hood ceases  and  the'  responsibilities  of  life  begin.  For  some 
purposes,  majority  is  the  rule.  It  is  not  so  here.  It  would 
be  irrational  to  hold  that  a  mai^  was  responsible  for,  hi« 
negligence  at  twenty  one  years,  and  not  responsible  a  day 
or  a  week  prior  thereto.  At  what  age,  then,  must  an  in- 
fant's responsibility  for  negligence  be  presumed  to  com- 
mence? This  question  can  not  be  answered  by  referring  it 
to  the  jury;  that  would  furnish  us  with  no  rule  whatever. 
It  would  give  a  mere  shifting  standard,  affected  by  the  sym- 
pathies or  prejudices  of  the  jury  in  each  particular  case; 
one  jury  would  fix  the  period  of  responsibility  at  fourteen, 
another  at  twenty  or  twenty  one  years.  This  is  not  a  ques- 
tion of  fact  for  the  jury ;  it  is  a  question  of  law  for  the  court-" 
After  citing  several  authorities,  as  to  the  age  when  a  guar- 
dian may  be  selected,  and  as  to  when  he  may  be  guilty  of 
crime,  he  says:  "We  have  thus  seen  that  the  law  presumed 
that  at  fourteen  years  of  age  an  infant  has  sufficient  discre- 
tion and  understanding  to  select  a  guardian,  and  contract 
a  marriage;  is  capable  of  harboring  malice  and  taking  hu- 
man life  under  circumstances  that  constitute  the  offense 
murder.  It  therefore  requires  no  strain  to  hold  that  at 
fourteen  an  infant  is  presumed  to  have  sufficient  capacity 
and  understanding  to  be  sensible  of  danger,  and  to  have  the 
power  to  avoid  it.  And  this  presumption  ought  to  stand  un- 
til it  is  overthrown  by  clear  proof  of  the  absence  of  such  dis- 
cretion and  intelligence?  as  is  usual  with  infants  of  fourteen 
years  of  age." 

The  witness  Alley  shows  that  this  young  man  was  not 
without  experience,  that  he  had  been  working  on  the  road  be- 
fore he  commenced  working  for  him,  and  in  my  view  of  the 
case,  he  occupied  precisely  the  same  attitude  as  any  other 
hand  on  the  road,  and  in.  entering  the  service  of  the  defend- 
ant he  assumed  the  risks  incident  to  his  employment  to  the 
same  extent  precisi»ly,  no  greater  and  no  less,  than  otliers 
engaged  in  performing  the  same  services. 

At  the  time  the  accident  occurred,  the  plaintiff's  intes- 
tate was  on  his  way  to  work,  riding  on  a  hand  car,  and,  al- 
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though  he  was  aware  that  no  flag  had  been  sent  in  advance 
by  the  foreman,  yet  he  remained  on  the  hand  car,  and  took 
the  risk  of  going  around  the  curve  into  the  deep  cut,  and 
thus  met  his  death.    It  does  not  appear  that  deceased  was 
ordered  to  get  on  the  hand  car  by  any  one.    It  was  his  vol- 
untary act ;  it  was  his  means  of  locomotion  towards  his  work. 
He  could  have  walked  through  the  cut  as  well  as  to  have 
gone  on  the  hand  car.    The  defendant  had  nothing  to  do 
with  causing  or  requiring  him  to  select  this  mode  of  travel- 
ing to  his  work.     If  then,  the  fact  of  his  being  on  the  hand 
car  contributed  to  his  death,  he  voluntarily  adopted  that 
mode  of  travel,  and  thus  contributed  to  his  misfortune.    He 
went  thus  with  full  knowledge  that  the  flag  had  not  been 
fient  forward. 

The  declaration  avers  that  the  injury  was  caused  by  de- 
fendant running  its  engine  around  a  sharp  curve  and  through 
a  deep  cut  without  ringing  a  bell  or  blowing  a  whistle,  or 
giving  any  warning  whatsoever  against  said  hand  car.  As 
to  ringing  the  bell,  however,  and  sounding  the  whistle,  the 
testimony  is  overwhelming  that  both  were  done,  and  the 
injury  is  not  occasioned  by  the  failure  to  use  these  precau- 
tions, and  it  does  not  appear  that  any  fault  could  be  at- 
tributed to  the  defendant  in  the  management  of  the  engine, 
and,  tlie  decedent  having  voluntarily  gone  into  this  cut 
without  any  precaution^  I  think  he  was  guilty  of  contribu- 
tory negligence,  and  could  not  recover. 


698 


U.  S.  Blowpipe  Co.  o.  Spencer. 


CHARLESTON. 


40 

608 

40 

664 

40 

698 

s46 

601 

46 

606 

46 

004 

46 

608 

40 

608 

68 

166; 

58 

166 

f68 

170 

68 

868 

~40 
eOO 

^ 

40 

"ISd 

b61 

sq 

United  States  Blowpipe  Co.  v.  Spencer  et  aL 

Submitted  June  22, 1894— Decided  April  17, 1895. 

1.  Lien. 

A  lien'  is  tlie  ligament  or  tie  which  blnde  certain  property  to  a 
particular  debt  for  its  payment  or  satiafaction. 

2.  Mechanic's  Lien. 

What  is  known  as  the  "mechanic's  lien"  on  real  estate  and 
buildings  is  the  creation  of  statute.  It  was  unknown  at  common- 
law,  but  the  right  given  by  statute  to  enforce  it  in  a  coort  of 
equity  carries  with  it  all  the  rights  incident  to  that  court's  princi- 
ples and  rules  and  its  methods  o^  procedure. 

8.    Mechanic's  Lien— Statutory  Requirements. 

Such  lien  can  be  maintained  only  by  a  substantial  obserranoe  of 
and  compliance  with  the  requirements  of  the  statute,  but  the  stat- 
ute is  given  a  fair  and  and  liberal  construction  as  to  the  creation 
of  the  lien  and  its  enforcement 

4.    Mechanic's  Lien— Statutory  Requirements. 

In  ascertaining  whether  the  account  which  is  required  to  b* 
filed  and  recorded  to  create  the  lien  is  a  substantial  compliance 
with  the  statute  in  respect  to  designating  the  name  of  the  owner 
of  the  property,  the  account  proper,  and  the  awom  statement  an- 
nexed  thereto,  may  be  read  together. 

6.    Mecha*nio's    Lien— Construction  of  Statutes— Matured 
Liability. 

Section  4  of  chapiter  75  of  the  Code,  which  requires  a  just  and 
true  account  of  the  amount  due  after  allowing  all  credits^  to  be 
sworn  to  and  filed  for  record,  uses  the  teim  "due"  in  the  sense 
of  an  existing  liability,  without  reference  to  whether  it  be  then 
matured  and  enforceable  by  suit  or  not  matured  and  not  then  en* 
forces  ble  by  suit. 

6.    Chancery  Pleading— Bill  in  Chancery. 

A  bill  framed  with  a  double  aspect,  but  upon  consistent  states 
of  facts,  praying  relief  in  the  altematlye,  is  not  for  that  reason 
open  to  objection. 

ToMLiNSON  &  Wiley  for  appellant,  cited  Code  1891,  p, 
653;  Phil.  Mech.  Lion  (2d  Ed.)  27,  583;  46  Mo.  595;  Id.  337; 
9  Nev.  219;  48  Miss.  360;  30  Ark.  573;  4  W.  &  S.  458;  52  Ala. 
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256;  2  Swan,  313;  4  Col.  251;  7  Cal.  358;  72  Me.  422;  4  W. 
Va.  600;  15  Am.  &  Eng.  Enc.  Law  165,  167,  168;  116  Mass. 
376;  46  Am.  Dec.  327;  Pac.  Rep.  810;  67  Me.  548;  6  Pet.  36; 
24  N.  Y.  283. 

Chas.  E.  Hogg  for  appellee,  cited  88  Ind.  307;  29  Cal.  283; 
39  N.  J.  L.  139;  2  Hill  365;  fe  Blackf.  252;  5  Blackf.  329;  21  111. 
431;  3  HI.  472;  1  W.  Va.  249;  1  Bouv.  Law  Diet.  Tit.  Due,  p. 
512;  Drake  Attach.  (7th  Ed.)  §§  27-33;  Code,  c.  106,  s.  1;  Id. 
c.  50,  s.  121;  8  W.  Va.  384;  33  W.  Va.  65;  10  S.  E.  Rep.  36; 
37  W.  Va.  641;  2  Cal.  90;  2  Greene  508;  10  Md.  257;  3  Minn. 
86;  18  Miss.  627;  37  Pa.  St  125;  50  N.  Y.  300;  45  Ga.  159;  46 
Tex.  196;  77  N.  C.  77;  S'd  Mo.  396;  35  Mo.  107;  45  Ind.  258; 
36  ¥.  Y.  (Sup.  Ct.)  337;  30  Ark.  682;  57  Ind.  262;  58  Ind.  477; 
52  Tex.  621;  8  Mo.  App.  566;  83  Mo.  313;  40  111.  62;  21  S.  W. 
Rep.  471 ;  62  Iowa  2S0. 

J.  8.  Spencer  for  appellees,  cited  10  W.  Va-  251;  28  W. 
Va.  623,  629;  30  W.  Va.  274;  29  Gratt.  125;  1  Bart.  Ch.  Pr. 
256;  Sto.  Eq.  PI.  §  530;  11  W.  Va.  238;  20  W.  Va.  210;  30  W, 
Va.  248,  269;  31  W.  Va.  601;  26  Gratt.  296;  Adams  Eq.  311 
(margin);  2  Jones  Liens,  §  1588  and  cases  cited;  Phil.  Mech. 
Liens  (3d.  Ed.)  §§  402,  409;  15  Am.  &  Eng.  Enc.  Law  156  and 
authorities  cited;  33  W.  Va.  63;  Code,  c.  75,  s.  4;  8  W.  Va* 
384;  9  W.  Va-  231 ;  42  N.  W.  358;  2  Jones  Liens  §  1397  and 
cases  cited;  Phil,  lievh.  Liens  (3d  Ed.)  §  345  and  cases  cited; 
22  Neb.  656;  59  Md.  469;  35  Minn.  192;  28  Minn.  404;  43  Cal. 
515;  2  Idaho  1164;  15  Am.  &  Eng.  Enc.  Law  138  and  authori- 
ties cited ;  18  W.  Va.  593 ;  15  Am.  &  Eng.  Enc.  Law  146,  note 
4;  Phil.  Mech.  Liens  (3d.  Ed.)  §  366;  2  Jones  Liens,  §§  1554-5 
acnd  notes;  38  Mich.  587;  Phil.  Mech.  Liens  (3d  Ed.)  §  14;  Code, 
e.  139,  s.  5;  27  W.  Va.  560;  18  W.  Va.  586,  596;  37  W.  Va.  59, 
571;  Hutch.  W.  Va.  Treatise,  §  958,  form  250;  Phil.  Mech. 
Liens  (3d.  Ed.)  598;  2  Jones  Liens,  §  1390;  37  W.  Va.  643;  38 
W.  Va.  596,  701;  Bouv.  Law  Diet  Title  Due;  17  Wis.  181. 

Holt,  President  : 

This  is  a  suit  in  e(juity  brought  in  the  Circuit  Court  of 
Mason  county  on  the  19th  day  of  December,  1892,  by  plaintiff 
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against  J.  S.  Spencer,  the  Point  Pleasant  Furniture  Com- 
pany, etc.,  to  enforce  a  mechanic's  lien  against  the  property 
of  the  furniture  company  and  for  other  relief. 

On  the  10th  day  of  May,  1893,  four  of  the  defendlknts  sug- 
gested the  non-residenco  of  plaintiff,  and  required  security 
for  costs;  and,  the  security  having  been  given,  they  demur- 
red to  plaintiff's  bill.  The  court  sustained  the  demurrer, 
and  plaintiff  desiring  to  amend,  on  its  motion  the  cause  was 
remanded  to  rules  for  that  purpose.  The  amended  bill  hav- 
ing  been  filed,  and  the  cause  again  on  the  court  docket  for 
hearing,  the  same  four  defendants  demurred  to  the  amended 
bill.  The  court,  on  December  19, 1893,  sustained  the  demur- 
rer, and  the  plaintiff  declining  to  further  amend,  the  bill  and 
amended  bill  were  dismissed,  with  costs,  and  this  appeal 
was  allowed  the  plaintiff.    The  grounds  of  demurrer  are: 

First  The  bill  and  amended  bill  are  multifarious. 

Second.  Plaintiff  does  not,  by  its  pleading,  show  itself  to 
have  a  valid  mechanic's  .lien ;  has  not  complied  with  the  stat- 
ute, and  therefore  has  nothing  that  fastens  the  claim  to  the 
property  for  its  satisfaction ;  is  a  mere  creditor  at  large,  with 
n^  standing  in  a  court  of  equity  as  a  lienor  against  the  prop- 
erty in  question. 

In  our  chancery  practice  it  is  usual  in  an  amended  bill 
to  introduce  supplementary  matter,  if  necessary,  without 
any  additional  designation  of  the  bill  itself.  The  bill  is 
taken  for  what  it  shows  itself  to  be,  without  regard  to  the 
name  that  may  be  given  it.  The  plaintiff  may,  at  any  time 
before  or  after  the  appearance  of  the  defendant,  in  the  vaca- 
tion of  the  court,  file  in  the  office  an  alnended  bill  or  sup- 
plemental bill,  and  have  a  summons  to  answer  it  But  if 
the  court  shall  be  of  opinon  that  the  same  was  improperly 
filed,  it  will  dismiHs  such  bill,  at  the  costs  of  the  plaintiff. 
This  is  done  on  motion,  not  bv  demurrer. 

The  scheme  of  the  original  bill  is:  That  plaintiff  has  a 
mechanic's  lien  on  the  real  property  of  the  Point  Pleasant 
Furniture  Company  for  one  thousand  seven  hundred  and 
twelve  dollars  and  fifty  cents,  duly  recorded  on  July  12, 1892, 
but  that  the  furniture  company  had,  on  the  11th  day  of  De- 
cember, 1891,  by  deed  of  trust  of  that  date,  conveved  its 
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property  to  defendant  J.  P.  R.  B.  Smith,  trustee,  to  secnre 
the  payment  of  four  notee-— one  for  two  thousand  eight  hun- 
dred and  seven  dollars,  to  J.  J.  Bight ;  and  three  others,  mak- 
ing ^Ye  thousand  dollars  in  all — payable  in  ten  years  from 
that  date,  but  interest  payable  annually.  The  trustee  was 
authorized  to  sell  under  the  deed  of  trust  for  cash  in  default 
of  payment  of  principal  when  due,  or  of  interest,  or  on  fail- 
ure of  the  furniture  company  to  keep  the  property  insured 
to  at  least  the  amount  of  five  thousand  dollars.  That  the 
trustee,  in  violation  of  his  trust,  without  giving  the  notice 
required  by  law,  and  before  the  trust  was  due,  vis,  on  the 
5th  day  of  December,  1892,  sold  the  property,  not  for  cash, 
but  on  credit,  to  defendant  James  P.  Hayes  for  nineteen 
thousand  three  hundred  dollars,  a  grossly  inadequate  price. 
That  the  property  sold  was  worth  at  least  fifty  thousand  dol- 
lars. That  although  the  sale  was  for  cash,  yet  there  was  a 
contract  and  agreement  between  the  trustee  and  defendant 
Hayesby  which  Hayes  was  to  pay  only  a  part  of  the  purchase- 
money  in  cash,  and  the  balance  on  time,  thus  giving  Hayes, 
the  purchaser,  an  unfair  advantage  over  the  other  bidders, 
which  ought  not  to  have  been  permitted.  That  defendant 
Hayes  paid  but  a  part  of  the  purchase-money,  and  has  failed 
and  refused  to  comply  with  the  terms  of  sale.  That  the  trus- 
tee has  failed  and  refused  to  pay  plaintiff's  mechanic's  lien, 
and  the  mechanic's  lien  of  the  defendant  the  Moore  Carving 
Machine  Company,  amounting  to  one  thousand  two  hundred 
and  sixty  two  dollars.  Plaintiff  prayed  that  the  sale  under 
the  deed  of  trust  might  be  set  aside,  and  the  property  legally 
and  properly  resold;  and  after  pa^-ment  of  the  debts  secured 
by  the  trust  deed,  plaintiffs'  claim  should  be  next  paid;  but 
if  the  sale  made  by  the  trustee  should  be  held  to  be  legally 
and  properly  made,  that  in  that  event  the  trustee  should  be 
directed  to  pay  the  mechanic's  lien  next  after  the  debts  se- 
cured by  the  deed  of  trust;  and  for  general  relief.  The  same 
allegations  are  repeated  in  the  amended  bill,  with  the  addi- 
tional allegation  that  on  the  6th  day  of  February,  1893,  a 
judgment  was  rendered  in  favor  of  plaintiff  against  the  de- 
fendant the  Point  Pleasant  Furniture  Company  for  one 
thousand  seven  hundred  and  seventy  two  dollars  and  thirty 
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cents,  being  on  the  same  account  for  which  it  had  its  said 
mechanic's  lien;  and  on  the  same  day  a  judgment  was  tea- 
dered  against  said  furniture  company  in  favor  of  defendant 
the  Moore  Carving  Machine  Company  for  one  thousand  two 
hundred  and  ninety  five  dollars!  and  fifty  five  cents,  the  same 
account  for  which  it  had  said  mechanic's  lien.  Of  these 
judgments  copies  are  filed  as  exhibits.  That  the  trustee 
has,  since  the  sale,  tmd  out  of  the  proceeds,  paid  oflf  all  the 
other  liens,  viz.  the  defendant  Tinsley,  the  Bradford  Milling 
Company,  the  Buss  Machine  Works,  the  Lane  &  Bodley  Com- 
pany, and  Laidlaw  &  Dunn  Company,  although  all  their 
liens  were  8ubsequ<*nt  to  the  lien  of  plaintiff  and  the  lien 
of  the  Moore  Machine  Company,  and  that  there  is  still  left 
in  the  hands  of  the  trustee  the  sum  of  three  thousand  and 
twenty  six  dollars  and  seventy  five  cents. 

This  did  not  have  the  effect  to  render  the  bill  multifarious. 
I  know  of  no  reason  why  plaintiff  might  not  properly  have  ob- 
tained against  its  debtor  the  furniture  company  a  judgment 
at  law  for  its  claim,  as  was  done  in  this  case.  Such  was  its 
right  whether  the  mechanic's  lien  was  valid  or  invalid.  It 
obtained  such  judgment  without  objection.  Why  should  it 
not  inform  the  court  that  it  had  obtained  a  judgment  at  law 
against  its  debtor  for  such  claim^  which  it  had  been  and  was 
seeking  by  its  original  bill  to  enforce  as  a  mechanic's  lien? 
It  did  not  and  could  not  affect  the  mechanic's  lien.  It  did 
not  make  it  better  or  worse^  but  made  its  pleadings  corre- 
spond with  the  change  in  fact  which  had  taken  place  in  re- 
gard to  def  endant'saccount.  There  are  several  reasons  why 
it  may  be  permitted  to  obtain  its  judgment  at  law:  First 
The  plaintiff  thereby  establishes  the  justice  of  its  claim,  and 
ascertains  the  amount;  so  that  there  can  be  no  claim  that  de- 
fendant has  been  deprived  of  his  right  of  trial  by  jury.  Sec- 
ond. It  is  in  no  way  inconsistent  with  the  lien.  A  party  wha 
has  a  vendor's  lien  may  also  sue  and  obtain  a  judgment  at 
law,  thus  making  his  claim  also  a  judgment  lien.  Third. 
That  this  may  be  done  is  contemplated  by,  the  statute  itself, 
for  section  12  of  chapter  75  of  the  Code  (the  chapter  which 
authorizes  the  creation  of  the  lien)  provides  that  "the  court 
of  chancery  may,  in  addition,  give  a  personal  decree  in  favor 
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of  such  creditors  for  the  amonnt  of  their  claims  against  any 
party  as  to  whom  they  may  be  established^  such  decree  to 
hare  the  effect  of  and  to  be  enforced  as  other  decrees  for 
money."  Section  1  of  chapter  139  provides  that  "a  decree  or 
order  requiring  the  payment  of  money  shall  have  the  effect  of 
a  judgment  ♦  ♦  •  'for  such  money/  and  be  embraced  by 
the  word  'judgment/  where  used  in  this  or  any  of  the  three 
succeeding  chapters."  And  section  5  of  the  same  chapter 
provides  that  "every  judgment  for  money  rendered  in  this 
state  heretofore  or  hereafter  against  any  person,  shall  be  a 
lien  on  all  real  estate  of  or  to  which  such  person  shall  be  pos- 
sessed or  entitled,  at  or  after  the  date  of  such  judgment;" 
and  bv  section  7  "such  lien  mav  be  enforced  in  a  court  of 
equity/'  See  Phil.  Moch.  Liens  (3d  Ed.)  §  448,  p.  760;  Bedsol^ 
V.  Peters,  79  Ala.  133.  See,  also,  Glacius  v.  Black,  67  N.  Y. 
563.  I  can  therefore  sec  no  reason  why  the  judgment  obtain- 
ed at  law  in  the  interim  should  in  any  degree  add  to  or  take 
from  the  mechanic's  lien,  or  how  the  bringing  into  the  case 
by  the  amended  or  supplemental  bill  this  new  status  of 
plaintiff's  claim  could  have  the  slightest  effect  in  making  its 
bill  multifarious.  It  may  be  that  the  court  would  decline  to 
enforce  it  because  of  its  being  a  new  lien,  which  did  not  exist 
when  the  suit  was  brought;  butit  is  the  same  claim  which  has 
now  passed  into  judgment,  and  that  allegation  does  not  ren- 
der the  bill  multifarious,  as  may  be  easily  shown  by  suppos- 
ing the  fact  and  allegation  to  be  that  the  judgment  at  law  had 
been  obtained  before  the  institution  of  the  suit  in  chancery. 
«ee  Chiano  Co.  v.  Heatherly,  38  W.  Va.  409  (18  S.  E.  Rep.  611). 

The  deed  of  trust  is  an  older  and  higher  valid  lien  on  the 
same  property.  That  the  plaintiff  concedes,  but  its  com- 
plaint is  that  the  trustc^e  made  a  sale  improperly  and  illegal- 
ly, to  plaintiff's  injury,  and  it  asks  that  such  sale  may  be  set 
aside,  and  the  property  legally  and  properly  sold  under  the 
direction  and  supervision  of  the  court.  But  if  the  court 
should  hold  such  sale  by  the  trustee  to  be  valid,  then  plaintiff 
asks  that  the  surplus  may  be  applied  pro  tanto  in  satisfaction 
of  its  lien.  As  to  this,  the  plaintiff  alleges  but  one  state 
of  facts,  or,  if  two,  they  are  not  inconsistent ;  and  it  adapts  its 
alternative  prayer  for  relief  to  meet  each  one  of  two  views 
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that  may  be  taken  of  this  state  of  facts.  If  plaintiff's  view  is 
correct,  that  an  illegal  sale  has  been  made^  to  its  injury,  then 
one  prayer  meets  that  view  of  the  case;  but  if  the  sale  is  val- 

« 

id,  or  is  one  of  which  plaintiff  can  make  no  proper  complaint 
because  not  injured,  then  its  other  prayer  is  that  it  may  be 
paid  out  of  the  surpl'is.  It  is  the  common  every  day  case  of 
a  bill  framed  with  a  double  aspect,  and  it  is  based  on  one  set 
of  consistent  facts,  and  no  two  comtradictory  or  inconsistent 
states  of  facts  are  alleged. 

Each  one  of  these  four  defendants  who  demur  is  a  proper 
party,  and  they  have  no  right  to  complain  for  other  people, 
who  do  not  themselves  complain  that  such  other  persons  are 
not  proper  parties  defendant.  James  P.  Hayes  is  a  proper 
party,  because  he  was  the  purchaser  of  the  property  at  the 
trustee's  sale,  which  plaintiff  says  was  illegal  and  invalid; 
and  which  it  asks  to  have  set  aside;  the  other  three,  bt*rau«e 
they  are  creditors  by  mechanics'  liens,  who  have  been  paid 
out  of  the  proceeds  of  such  sale,  whose  liens  are  alleged  to  be 
younger  and  inferior  in  order  of  rightful  payment  to  the  lien 
of  plaintiff. 

This  brings  us  to  the  main  question  discussed  by  counsel, 
does  plaintiff  show  itself  to  have  a  valid  subsisting  mechan- 
ic's Hen  on  the  real  estate  in  controversy?  The  bill  must  al- 
lege all  the  facts  necessary  to  create  the  lien,  for  it  is  purely 
a  creation  of  the  statute,  having  nothing  else  to  stand  on. 
This  is  but  a  special  application  of  the  universal  rule  that  the 
decree  pronounced  must  stand  justified  by  the  pleadings  as 
well  as  by  the  proof,  and  here  it  is  decided  ai9  though  all  the 
allegations  were  true;  for  reasonable  presumptions  of  fact, 
are  admitted  by  demurrer,  as  well  as  the  matters  expressly 
alleged;  but  it  does  not  admit  matter  of  inference  or  argu- 
ment. For  example,  in  this  case,  plaintiff  expressly  alleges 
that  its  lien  is  valid;  that  all  things  required  by  the  statute 
to  create  it  were  properly  done  and  performed,  averring 
them  severally  and  specifically.  But  this  is  not  taken  as 
true,  for  the  lien  itself  is  exhibited,  and  as  to  the  construc- 
tion to  be  put  upon  it,  that  is  a  question  of  law  for  the  court. 

A  lien  is  said  to  be  the  ligament  which  binds  certain  pr(^- 
erty  to  a  certain  debt  or  claim  for  its  payment  or  satisfaction. 
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At  common-law  it  was  the  fact  of  possession  in  certain  cases. 
It  may  be  created  by  contract  expressly  or  impliedly,  or  it 
may  be  created  by  statute.  Prior  to  the  first  day  of  July, 
1850,  in  this  state,  the  vendor  of  real  estate  had  an  implied 
lien  for  the  payment  of  the  purchase-money,  even  after  a 
conveyance  in  which  no  lien  was  retained.  Since  that  time 
he  only  has  such  lien  by  expressly  reserving  it  on  the  face 
of  the  conveyance;  but  as  long  as  he  retains  the  legal  title, 
he  has  the  power  of  reserving  it,  unless  he  expressly  agree 
not  to  reserve  it.  "A  mechanic  has  a  lien  at  common-law 
for  labor  done  upon  a  cliattle  as  long  as  he  retains  possession 
of  it,  but  a  mechanic  or  laborer  can  not  retain  possession  of 
real  property  upon  which  he  has  performed  labor."  2  Jones 
Liens,  §  1184. 

Themechanic'slien  on  buildings,  etc,  and  the  land  on  which 
they  are  erected,  as  we  know  it,  is  the  creature  of  statute, 
and  was  unknown  at  common-law  or  in  equity.  Phil.  M^ech. 
Liens  (3d  Ed.)  §  1.  Bnt  soon  after  the  adoption  of  the  federal 
constitution  the  states  commenced  to  pass  statutes  creating 
such  liens,  in  order  to  encourage  the  erection  of  buildings, 
and  the  improvement  of  town  lots  and  real  estate  generally. 
Maryland  came  first,  with  the  act  of  December  19,  1791; 
Pennsylvania  with  the  act  of  April  1,  1803.  Our  first  act 
upon  the  subject  was  passed  February  21, 1843  (Acts  1842-43, 
p-  52).  See  Code,  1841)  (Ed.  1860)  p.  567.  And  for  labor  done 
and  material  furnished  see  act  of  1852  (page  242)  local  to 
Alexandria.  The  whole  subject  has  been  of  gradual  growth; 
but  it  has  been  extended,  advanced  and  encouraged  and 
methodized  until  it  now  prevails  in  all  states;  and  "while 
each  state  may  have  its  own  mechanic's  lien  law,  which  is 
rarely  identical  in  every  particular  with  that  of  another,  yet 
all  of  them,  having  the  same  object  in  view,  are,  in  their 
main  provisions,  very  much  alike,  and  in  some  instances 
mere  re-enactments  of  each  bther."  See  Phil.  Mech.  Liens, 
§  8  e^  8eq.;  2  Jones  Liens,  §  1186  et  aeq.  Our  law  on  the  sub- 
ject is  found  in  chapter  75  of  the  Code.  See  Ed,  1891,  p.  652. 
Our  first  case  on  the  general  subject  is  Lroege  v.  BossieuXy 
(1859)  15  Gratt  83,  opinion  by  Judge  Lee,  where  the  act  is 
given  a  construction  plainly  intended  not  to  restrict,  but  to 
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advance  the  remedy,  applying  to  it  the  general  principles  of 
equity,  and  not  confining  it  to  the  act,  after  the  |ien  is  once 
created.  But  our  present  law,  in  its  main  outlines,  first  took 
definite  shape  in  the  Code  of  1868.  See  chapter  75,  p.  475, 
Bodley  v.  Denmead  (1866)  1  W.  Va.  249,  was  under  the  act 
of  February  2,  1853,  which  was  local,  being  confined  to  the 
city  of  Wheeling.  Under  the  general  law  we  have  Mayei 
V.  Ruffners  (1^75)  8  W.  Va.  384;  McKnight  v.  Washington,  Id. 
666;  Stouts  v.  Oolden,  9  W.  Va.  231;  Manufg  Co,  v.  Brocks 
meyer,  18  W.  Va.  oSO;  Phillips  v.  RobcrtSy  26  W.  Va.  783; 
McOugin  x.  Railroad  Co.,  33  W.  Va.  63  (10  S.  E.  Rep.  36); 
City  of  Wh€eli7tg  v.  Baer,  36  W.  Va.  777  (15  S.  E.  Rep.  979; 
Richardson  v.  Railway  Co.,  37  W.  Va.  641  (17  S.  E.  Rep.  195). 

In  this  case,  the  plaintiff,  for  an  agreed  consideration  and 
price,  on  the  10th  day  of  June,  1892,  furnished,  delivered  and 
placed  on  the  premises  of  the  P4)int  Pleasant  Furniture  Com- 
pany, in  Mason  county,  W  Va.,  certain  machinery  in  the  bill 
and  proceedings  mentioned  and  described,  at  the  agreed 
price  of  one  thousand  seven  hundred  and  twelve  dollars  and 
fifty  cents,  ceasing  to  labor,  etc.,  on  that  day,  and  filing  in 
the  clerk's  office  of  the  County  Court  of  Mason  county,  for 
record,  their  account,  on  the  12th  day  of  July,  1892. 

By  section  2  of  chapter  75  it  is  provided,  among  other 
things,  that  "every  mechanic  «  ♦  ♦  or  other  person 
who  shall  perform  any  work  or  labor  upon^  or  furnish  any 
material  or  machinery  for  constructing  ♦  ♦  ♦  any 
house  ♦  •  ♦  manufactory  or  other  building  •  •  • 
fixtures  ♦  ♦  ♦  or  other  structure  by  virtue  of  a  contract 
with  the  owner  or  his  authorized  agent,  shall  have  a  lien  to 
secure  the  payment  of  the  same,  upon  such  house  or  other 
structure,  and  upon  th(»  interest  of  the  owner  in  the  lot  of 
land  upon  which  the  same  may  stand  or  to  which  it  may  be 
removed."  Section  4:  **Every  lien  provided  for  in  the  sec- 
ond and  third  sections  shall  be  discharged  unless  the  per- 
son desiring  to  avail  himself  thereof  shall,  within  sixty  days 
after  he  ceases  to  labor  on  or  furnish  material  or  machinery 
for  such  building  or  other  structure,  file  with  tlie  clerk  of  the 
County  Court  of  the  county,  in  which  the  same  is  situated, 
a  just  and  true  account  of  the  amount  due  him  after  allow- 
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ing  all  credits,  together  with  a  description  of  the  property 
intended  to  be  covered  by  the  lien,  sufficiently  accurate  fw 
identification,  with  the  name  of  the  owner  or  owners  of  the 
propeiiy,  if  known;  which  account  shall  be  sworn  to  by  the 
person  claiming  the  lien  or  some  person  on  his  behalf."  The 
account  required  to  be  filed  for  record  must  show  four 
things:  (1)  The  just  and  true  account  due  the  lienor  after 
allowing  all  credits.  (2)  A  description  of  the  property  in- 
tended to  be  covered  by  the  lien,  sufficiently  accurate  for 
identification.  (3)  The  name  of  the  owner  of  the  property, 
if  known.  (4)  The  account  must  be  sworn  to  by  the  person 
claiming  the  lien,  or  by  some  one  in  his  behalf. 

The  account  filed  in  this  case  consists  of  an  itemized  state- 
ment of  the  material  and  machinery  furnished  and  work  and 
labor  done,  with  a  sworn  statement  thereto  attached  as  part 
thereof;  and  the  two  must  be  read  together  for  our  purpose 
as  parts  of  one  whole,  called  by  the  clerk  who  recorded  it 
the  "mechanic's  lien."  In  this  case  the  sworn  statement  says: 
(1)  There  are  no  credits  or  set-offs  to  said  account  other  than 
are  stated  in  the  account,  which  is  just  and  true,  and  for 
which  defendant  is  debtor  to  plaintiff;  and  that  there  remains 
unpaid,  after  allowing  all  set-offs  and  credits,  the  sum  of 
one  thousand  seven  hundred  and  twelve  dollars  and  fifty 
cents.  (2)  That  the  property  upon  which  the  work  and  labor 
was  performed  and  for  which  said  material  was  furnished, 
aB  charged  in  the  foregoing  account,  and  upon  which  it  is 
hereby  intended  to  take  a  mechanic's  lien,  is  situate  in  the 
town  of  Point  Pleasant,  Mason  county,  W.  Va.,  being  two 
certain  lots  (giving  the  number  and  location  of  each)  and  a 
certain  tract  of  land  adjoining  (giving  its  metes  and  bounds) 
"being  the  same  lots  and  tract  of  land  conveyed  to  the  Point 
Pleasant  Furniture  Company  by  the  Kanawha  Lumber  and 
Furniture  Company,  by  its  deed,  bearing  date  on  the  11th 
day  of  December,  1891,  and  of  record  in  the  clerk's  office  of 
the  County  Court  of  said  Mason  county  in  Deed  Book  No.  51,. 
pp.  342  and  343^  to  which  deed  reference  is  hereby  made."  The 
just  and  true  account  of  the  amount  due^  which  is  required  to- 
be  sworn  to  and  filed,  cao  not  mean  only  an  account  past  due 
(one  on  which  a  suit  can  then  be  maintained)  but  it  means 
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owing  (the  state  of  indebtedness)  whether  then  enforceable 
by  suit  or  not  Under  any  other  construction,  it  would  be 
impossible  for  tlie  builder  to  give  the  owner  of  the  property 
any  time  in  which  to  pay,  and  at  the  same  time  acquire  his 
mechanic's  lien,  ^diereas  section  11  of  chapter  75  treats  him 
as  a  valid  lienor,  who,  at  the  time  of  filing  his  lien^  can  give 
the  owner  any  extension  of  time  in.  which  to  pay,  short  of  six 
montlis.  Why  should  he  be  required  to  swear  that  it  is  past 
due  when  it  has  five  months  to  run?  See  Albrecht  v.  Lumber 
Co,  (1890)  126  Ind.  318  (2G  N.  E.  Rep.  157).  On  its  face  it  ap- 
pears to  be  due.  Hills  v.  Ohlig  (1 883)  63  Cal.  104 ;  Phil.  Met^h. 
Lien,  §§  282,  290.  As  to  these  two  requisites,  no  complaint 
can  be  made  that  tin  y  are  insufficient,  or  in  any  respect  de- 
fective. But  complaint  is  made  that  there  is  no  sutlicient 
designation  of  the  name  of  the  owners,  and  I  think  the  objec- 
tion would  be  well  taken  if  the  designation  given  in  the  de- 
scription of  the  property  stood  alone.  But  it  does  not,  and 
when  read  in  connection  with  the  account  proper,  it  names 
and  designates  the  owner  in  a  plain  and  unequivocal  manner; 
one  that  is  obvious,  and  can  not  be  misunderstood;  and  is  at 
least  a  substantial,  if  not  a  literal  compliance  with  the  stat- 
ute. In  the  account  proper  plaintiff  states  that  the  ma- 
chinery furnished  "was  delivered  and  placed  on  the  prem- 
ises of  the  said  Point  Pleasant  Furniture  Company,  and  that 
the  extra  work  and  labor  was  done  in  and  upon  said  premi- 
ses in  the  affidavit  hereto  attached,  described;"  and  in  the 
affidavit  it  is  called  "tlie  property,"  being  two  lots  and  five 
acres,  which  were  conveyed  to  the  Point  Pleasant  Furniture 
Comi>any  by  deed  dated  December  11, 1891,  as  above  recited- 
The  president  of  the  blowpipe  company  swore  to  the  account 
in  behalf  of  his  company,  and  virtually  said  in  so  many 
words:  "This  account  for  one  thousand  seven  hundred  and 
twelve  dollars  and  fifty  cents  is  a  just  and  true  account,  due 
said  company,  after  allowing  all  credits.  The  following  is 
a  description  of  the  property  intended  to  be  covered  by  the 
lien,  viz, :  Lot  No.  1  in  tier  6,  and  lot  No.  1  in  tier  5,  of  the 
town  of  Point  Pleasant,  and  a  certain  tract  of  land,  estimat- 
ed to  contain  five  acres  (giving  the  metes  and  bounds)  being 
the  same  lots  and  tract  of  land  conveyd  to  the  Point  Pleasant 
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Furniture  Company  by  the  Kanawha  Lumber  and  Furniture 
Company  by  its  deed  bearing  date  on  the  11th  day  of  Decem- 
ber, 1891,  and  of  re<:ord  in  the  clerk's  oflBce,  etc.,  to  which 
deed  reference  is  here  made;  which  said  premises  described 
in  said  deed  are  the  premises  of  the  said  Point  Pleasant  Fur- 
niture Company."  "Premises,"  the  real  estate  conveyed  (in 
this  case  conveyed  in  fee  simple)  with  reference  to  the  deed  of 
conveyance,  is  also  used  in  describing  the  property.  I  do  not 
see  how  any  more  p(»rftive,  explicit  and  unequivocal  des- 
ignation could  be  made  of  the  name  of  the  owner.  It  is  in 
this  regard  a  substantial  observance  of  and  compliance  with 
the  requirements  of  the  statute,  that  has  been  held  to  be  suf- 
ficient. Mayes  v.  Ruffners,  8  W.  Va.  384.  See  Hutch.  W. 
Va.  Treat.  §  958,  form  250.  See  Phil.  Mech.  Liens  (3d.  Ed.)  § 
345;  2  Jones,  Liens,  §  1400;  1  Bart.  Ch.  Prac.  16G;  15  Am.  & 
Eng.  Enc.  Law  125.  Thus  read,  it  not  only  designates  the  own- 
er, givinghim  information  of  the  amount  and  character  of  the 
claim  intended  to  be  fixed  as  a  lien  upon  his  property,  but 
gives  to  all  notice  that  he  has  an  estate  in  fee  simple,  and 
the  legal  title  to  the  property,  showing  when,  how,  and  to 
what  extent  and  interest  he  became  owner.  On  the  subject 
generally,  see  Montandon  v.  DeaSy  14  Ala.  33;  Lyon  v.  McOuf- 
fey^  4  Pa.  St.  126 ;  Chapin  v.  Paper  Works,  30  Conn.  461 ;  Reea  v. , 
Ludington,  13  Wis.  276. 

Being  of  opinion  that  the  plaintiff  has  shown  a  valid,  sub- 
sisting mechanic's  lien  on  the  property,  it  is  not  necessary  to 
discuss  the  question  whether  it  has  also  a  judgment  lien. 
This  would  depend  on  the  question  whether  the  three  thou- 
sand and  twenty  six  dollars  and  seventy  five  cents  resulting 
from  the  siile  under  the  deed  of  trust,  and  paid  over  by  the 
trustet\  and  now  in  the  hands  of  the  general  receiver  of  the 
court,  is  to  be  regarded  as  real  or  personal  property.  The 
general  rule  is  that  where  real  estate  is  sold  under  a  deed  of 
trust  for  the  payment  of  the  debt  charged  therein,  the  charac- 
ter of  the  property  is  only  regarded  as  changed  from  realty 
to  personalty,  so  far  as  may  be  necessaray  to  pay  such  debt, 
and  the  residue  is  still  treated  in  equity  as  real  estate.  The 
question,  however,  may  depend  upon  the  provision  in  the  deed 
of  trust;  but  in  this  case  there  is  none.    It  is  silent  on  the 
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subject ;  and  it  would  be  to  some  extent  determined  bj  the 
language  of  the  statute^  which  provides  that  the  trustee  shall 
pay  the  surplus,  if  any,  to  the  grantor,  his  heirs,  personal  rep- 
resentatives, or  assigns.  The  owner  being  a  corporation  did 
not  have  the  effect  to  change  it  into  personalty,  for  it  is  au- 
thorized to  hold  a  certain  amount  of  real  estate  (see  chapters 
52-54,  Code)  and  as  the  lien  of  the  judgment,  if  any,  is  wholly 
independent  of  the  deed  of  trust,  is  created  by  law  as  applica- 
ble  to  the  judgment  debtor's  real  estate,  a  court  of  equity 
would  regard  it  as  still  realty,  if  not  impressed  by  some  other 
act  or  order  of  the  court  with  the  character  of  personalty,  be- 
fore plaintiff's  judgment  was  obtained;  and  no  such  act  or  or- 
der directing  such  conversion  appears  in  this  record.  80 
that  if  it  were  necessary  to  the  point,  such  surplus,  after  pay- 
ing the  trust  debts,  would  still  be  regarded  as  land.  See 
Fowler  v.  Lewis'  AdmV;36  W.  Va.  112, 150, 156  (14  S.  E.  Rep. 
447). 

From  the  view  of  the  case  here  expressed  it  results  that 
the  demurrer  of  the  defendants  the  Buss  Machine  Works,  the 
Lane  &  Bodley  Company,  the  Laidlaw  &  Dunn  Company,  and 
James  P.  Hayes  to  plaintiff's  amended  bill  should  have  been 
overruled. 

Therefore  the  decree  of  September  19, 1893,  sustaining  the 
demurrer  and  dismissing  plaintiff's  bill  and  amended  bill  is 
reversed,  and  the  cause  is  remanded  for  further  proceedings 
to  be  had  therein.    Reversed  and  remanded. 

On  Rehearing. 

It  is  insisted  by  counsel  for  appellee  that  the  claim  of  me- 
chanic's lien  of  the  Moore  Carving  Machine  Company  is  clear- 
ly insufficient,  and  invalid  as  a  lien,  because  there  is  in  the  affi- 
davit no  positive  designation  of  the  owner  of  the  property, 
and  because  the  account  filed  therewith  is  no  meagre  of  ex- 
planation and  barren  of  statement  as  not  to  aid  the  affidavit, 
when  used  in  connection  therewnth,  on  the  question  of  owner- 
ship. The  answer  to  thif^  is  that  the  United  States  Blowpipe 
Company  is  the  only  plaintiff,  and  its  bilKwas  finally  dismiss- 
ed by  the  court  below  on  demurrer,  and  the  sufficiency  of  its 
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own  case^  as  mad6  by  the  bill^  is  the  only  question  before  us. 
An^  it  appears  that  the  defendant  Moore  Carving  Machine 
Oompany  had  a  judgment  at  law  for  their  claim^  and  this,  it 
was  said  in  argument,  without  contradiction,  had  been  paid. 
As  to  the  validity  of  the  plaintiff's  lien — ^the  only  one  be- 
fore us  on  this  demurrer — we  need  only  say  that  a  re-exam- 
ination of  the  record  and  authorities  has  led  us  to  our  orig- 
inal conclusion. 

English,  Judge  {dissenting). 


CHARLESTON. 

Huntington  &  Kenova  Land  Development  Co.  v.   Ph(enix 
*  Powder  Manuf'g  Co. 

Submitted  January  15,  1895-^Decided  May  1,  1895. 

1.    Nuisance. 

A  mill,  manufacturing  powder  and  other  explosiyea,  and  stor- 
ing ^e  same  on  the  preml-ses,  situate  on  the  bank  of  the  Ohio 
river  and  n«ar  two  railroads  and  a  publico  road,  is  a  nuisance  per 
8€.     Wilson  V.  Manvfacturing  Cb.,  40  W.  Va,  413. 

^    Nuisance— Manufacturing  Explosives— Injunction. 

When  a  company  engaged  in  the  manufacture  of  powder  and 
other  ezplosiyee,  without  misrepresentation  or  concealment  on 
its  part,  ia  induced  to  loocute  its  worics  at  great  expense  on  lands 
adjacent  to  the  property,  and  for  the  prospective  benefit  of  a  land 
development  and  improvement  company,  such  latter  company 
can  not,  on  discovering  that  the  proximity  of  such  powder  works 
has  diminished  instead  of  enhanced  the  vaJue  of  its  adjoining  ter- 
ritory, enjoin  the  continuance  of  such  works  as  a  nuisance. 

0 

SiMMS  &  Enslow  for  appellant,  cited  2  Wood  Nuis.  (3d.  Ed.) 
%  820;  1  High  Inj.  (3d,  Ed.)  §  762;  13  W.  Va.  476;  32  W.  Va.  6; 
34  W.  Va.  804 ;  High  Inj.  §  34,  p.  786 ;  80  Va.  331 ;  Wood  Nuis., 
§  3,  p.  4;  Wood  Nuis.,  §  820,  p.  804;  9  Wallace  254;  18  B.  Mon- 
roe 800;  1  Johnson  78;  Eden  Inj.  274;  11  Humphrey  (Tenn.) 
406. 
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Campell  &  Holt  for  appellees: 

I. — The  detei*mination  of  the  question^  whether  nuisance  or  tiq 
mdsancej  when  the  matter  complained  of  is  not  a  nuisance 
per  scj  depends  upon  its  location  and  the  attendant  circum- 
stances; and  the  plant  in  question  is  not  a  ^^coyirenienT 
place.— K.  Jj.  Ceases,  648;  Wood  Nuis.,  p.  582,  §  492; 
84  W.  Va.  804. 

II. — The  utility,  and  even  the  necessity^  of  the  businesSy  is  no 
defense.  Neither  does  it  make  any  difference  thai  the  best 
appliances  known  to  science  have  been  adopted  and  the 
greatest  degree  of  care  exercised  in  carrying  iton^ — 3  L,  R. 

880;  18  Minn.  324;  23  N.  E.  Rep.  389;  Wood  Nuis-,  §§  73, 
115, 180, 142;  8  N.  Y.  579;  1  Swan.  213;  2  Scam.  67;  39  UL 
600;  41  111.  502;  r,:<  111.  24;  6  Hill  292;  2  N.  Y.  159;  47  Ga. 
263;  2  Scam.  434;  74  Pa.  St  230. 

Ill — , If  several  persons  receive  a  private  injury  from  a  pub- 
lic nuisance;  each  man  shall  have  his  action. — Ld.  Kaym. 
938;  5  Rep.  72;  Coke  Litt  56a;  81  Ky.  171;  Cooley  oa 

Torts,  p.  102,'  top. 

IV. —  The  remedy  at  law  in  such  cases  is  not  plain,  adequate 
and  complete^  and  equity  will  interfere. — 40  N.  Y.  19;  ft 

L.  R.  Ch.  A  pp.  125;  Woods  Nuis.,  §  794  and  cases  cited. 

V. —  The  reconstruction  of  the  powder  mill  and  magazincj  af- 
ter the  explosions  thereat,  and  with  the  knowledge  of  the  ap- 
pellee^ does  not  estop  appellee;  for  the  latter  protested  and 
actually  tried  to  induce  the  abandonment  of  the  old  site. 

Dent,  Judge  : 

The  Huntington  &  Kenova  Land  Development  Company 
filed  its  bill  in  chanc  erv  in  the  Circuit  Court  of  Wavne  conn- 
ty  at  the  December  Rules,  1892,  against  the  Phoenix  Pow- 
der Manufacturing  Company,  for  the  purpose  of  perpetually 
enjoining  the  works  of  the  defendant  as  a  nuisance. 

The  allegations  of  the  bill  are  in  substance  as  follows^  to 
wit:  That  the  plaintiff  is  a  corporation  tor  the  purpose  of 
laying  out  towns  and  selling  lots  therein,  and  doing  and  en* 
gaging  in  all  manner  of  manufacturing  and  developing  busi- 
ness  of  all  kinds ;  that  it  owns  about  two  thousand  acres  of 
valuable  lands  lying  in  the  counties  of  Wayne  and  Cabellf 
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along  the  Ohio  river,  between  the  city  of  Huntington  and  the 
towns  of  Kenova  and  Ceredo;  that  the  greater  part  of  this 
land  has  been  laid  off  into  lots,  a  large  proportion  thereof  sold, 
and  numierous  manufactories  in  full  operation  thereon;  that 
the  defendant  is  the  owner  of  about  fifty  acres  of  land,  on 
which  it  has  an  extensive  plant  for  the  manufacture  of  pow- 
der, dynamite,  and  other  explosive  substances,  and  is  en- 
gaged in  the  manufacture  of  the  same,  and  keeps  stores  of 
such  substances  in  large  quantities  continually  on  hand, 
thereby  creating  a  dangerous  and  threatening  nuisance, 
which  is  surrounded  on  three  sides  by  plaintiff's  land  afore- 
said, and  especially  tbat  portion  of  it  which  has  been  laid  off 
into  a  proposed  town  to  be  known  as  the*^Town  of  Kellogg;'^ 
that  by  reason  thereof,  a  large  portion  of  i)laintiff'8  lands 
had  been  rendered  valueless  for  the  purpose  for  which  they 
were  purchased,  and  can  not  be  used  in  safety,  even  for  the 
purpose  of  farming,  and  are  thereby  greatly  diminished  and 
decreased  in  value,  and  are  undesirable  and  unsalable. 

Defendant  answered,  admitting  most  of  plaintiff's  allega- 
tions, but  denied  that  its  works  were  a  dangerous  nuisance 
or  had  to  any  extent  materially  diminished  the  value  of  plain- 
tiff's lands;  that  it  had  been  induced  to  purchase  the  land 
and  locate  its  works  thereon  by  the  original  incorporators 
and  principal  stockholders  of  the  plaintiff,  immediately  prior 
to  its  incorporation,  for  the  prospective  benefit  of  the  plain- 
tiff and  to  increase  the  value  of  its  property  and  boom  it  on 
the  market;  that  the  plaintiff  had  used  it  for  that  purpose  in 
Its  original  prospectus  and  advertisements,  and  now  that  its 
boom  hiad  collapsed,  it  was  endeavoring  to  shoulder  the 
blame  on  to  the  defendant;  that  its  plant  has  cost  it  at  least 
two  hundred  and  fifty  thousand  dollars,  and  it  has  built  up 
an  extensive  and  profitable  business,  and  now  to  destroy  it 
would  produce  irreparable  loss,  and  be  inequitable,  especial- 
ly, to  do  so  at  the  instance  of  the  plaintiff. 

On  a  final  hearing  of  the  case  the  Circuit  Court  granted  a 
perpetual  injunction,  and  from  its  decree  the  defendant  ap- 
peals. 

There  are  virtually  two  questions  presented  for  the  con* 
sideration  and  determination  of  this  Court 
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First.  Are  the  defendant's  works  a  dangerou's  naisance 
per  set 

Second,  Is  the  plaintiff  in  a  position  to  invoke  the  aid  of  a 
court  of  equity  for  their  abatement?  The  first  of  these  qoes- 
tions  has  been  answered  in  the  affirmative  upon  aboat  the 
same  facts  in  the  case  of  Wilson  v.  Same  (decided  at  this  term 
of  the  Court)  40  W.  Va.  413  (21  S.  E.  Rep.  1035.)  The  first 
clause  of  the  first  point  of  the  syllabus  is  as  follows^  to  wit: 
"A  mill,  manufacturing  powder  and  other  explosives,  and 
storing  the  same  on  the  premises  situate  on  the  bank  of  the 
Ohio  river  and  near  two  railroads  and  a  public  rood  is  a  pub- 
lic nuisance."  Judge  Brannon  in  his  able  opinion  elaborately 
discusses  the  question,  and  arrives  at  a  conclusion  which  ii 
sustained  by  reason  and  authority  and  was  fully  concurred 
in  by  the  Court,  and  it  becomes  unnecessai*y  to  repeat  what 
has  been  so  exhaustively  treated  in  that  case  here.  That 
the  defendant's  immense  works  were  a  dangerous  and  threat- 
ening nuisance  is  established  beyond  controversy  or  doubt 

The  second  proposition  is  not  so  easily  disposed  of ,  as  it 
presents  a  question  of  equitable  interference  of  the  g^vest 
character  and  highest  importance.  It  is  plain  frmu  the  evi- 
dence that  the  original  promoters,  landowners,  and  now  the 
principal  stockholders  and  officers  of  the  plaintiff,  for  the 
benefit  of  the  plaintiff  in  enhancing  its  lands  and  rendering 
them  salable,  induced  the  defendant  to  purchase  the  land  of 
them  and  locate  its  work»  at  the  present  place.  This  it  did 
at  an  immense  cost,  and  the  works  as  they  now  stand  are  es-  . 
timated  at  over  two  hundred  and  fifty  thousand  dollars  ia 
value.  Afterwards  it  is  discovered  that  instead  of  the  de- 
fendant's works  beinff  an  advantage  to,  they  actully  dimin- 
ish and  almost  totally  destroy  the  value  of  a  large  portion  of 
its  lands  for  the  purpose  for  which  purchased,  and  the  plain- 
tiff becomes  as  anxious  to  rid  itself  of  the  defendant  as  be- 
fore its  original  promoters  and  many  of  its  stockholders  and 
officers  were  anxious  to  have  it  come  and  locate  in  their 
midst;  that  is,  incladiii;r  its  immediate  predecessor,  the  Con- 
tinental Powder  Manufacturing  Company,  from  whom  de- 
fendant derives  its  title. 
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When  the  plaintiff  found  out  the  injury  the  defendant's 
^orks  were  to  its  land,  it  endeavored  to  get  the  defendant 
to  move  them  to  another  pointy  and  as  an  inducement^ 
offered  to  take  the  land  at  ten  thousand  dollars^  give  a 
note  for  ten   thousa)id   dollars,  and   five  hundred   acres 
of  land,  and  put  in  a  switch.    The  defendant  declined  this 
offer,  for  the  reason,  as  claimed,  the  offer  would  be  nothing 
in  comparison  with  the  loss  from  removal.      Those  rep- 
resenting plaintiff  then  notified  defendant  that  "we  propose 
to  have  you  go  up  in  the  valley,  if  not  by  fair  means,  by  foul." 
There  is  some  little  attempt  in  the  evidence  on  behalf  of 
plaintiff  to  show  that  the  agents  of  the  defendant  misrepre- 
sented the  dangerous  character  of  its  works,  but  there  is  no 
allegations  in  the  pleadings  to  this  effect,  and  the  evidence 
on  the  subject  is  ac  least  a  stand-off.    The  promoters  of 
plaintiff,  being  men  of  wide  business  experience,  were  cer- 
tainly aware  of  the  dangerous  nature  of  powder  and  dyna- 
mite, although  not  acqi>ainted  with  the  manner  of  their  man- 
ufacture. 

Plaintiff,  failing  to  make  an  offer  sufficient  to  justify  de- 
fendant to  remove,  instituted  this  suit  in  furtherance  of  the 
threat  to  use  fair  or  foul  means.  The  defendant  has  indi- 
cated its  willingness  to  move,  provided  it  receive  a  sufficient 
consideration  to  cover  the  loss  occasioned  thereby.  There  is 
no  evidence  to  show  what  this  loss  would  be,  other  than  it 
would  be  greatly  in  excess  of  tlie  offer  submitted  by  the 
plaintiff.  This  offer  is  not  claimed  to  have  been,  nor  is  there 
any  proof  to  show  that  it  would  be,  an  ample  indemnity  to 
the  def^idant,  but  counsel  insist  that  it  was  a  mere  proffer 
of  charity.  If  the  evidence  had  shown  that  the  amount  of- 
fered was  a  sufficient  indemnity  to  defendant,  and  was  made 
and  continued  for  that  purpose,  plaintiff  would  have  had  a 
much  surer  standing  in  a  court  of  equity.  But,  from  the 
pleadings  and  evidence  in  this  case,  the  only  question  in  con- 
troversy is  as  to  which  of  the  parties  to  this  suit  should  bear 
the  expense  of  the  removal  of  defendant's  works  to  a  more 
-suitable  location,  and  this  is  still  narrowed  down  to  the  dif- 
ference between  the  proffer  made  and  the  actual  expense  of 
the  removal ;  and  because  the  defendant  will  not  make  the  re- 


716      Hunt.  &  Kbnova  L.  D,  Co,  v.  Phoenix  M.  Co. 

moval  unless  this  expense  is  secured  to  it^  plaintiff  seeks  the 
assistance  of  a  court  of  equity.  A  "fair  means"  to  have 
otherwise  accomplished  its  purpose  would  have  been  to  have 
assumed  this  expense. 

Defendant  was  sold  the  land  and  granted  the  privilege  of 
constructing  its  works  by  those  under  whom  plaintiff  claims,, 
for  plaintiff's  bepefit,  and  did  so  construct  its  works,  and  has 
not  enlarged  them  beyond  the  original  intention  as  under- 
stood by  plaintiff,  as  is  shown  by  its  prospectus.  Bankart 
V.  poughtonf  27  Beav.  425.  Defendant  has  suffered  serious 
losses  by  several  explosions  through  the  negligence  of  its  em- 
ployes or  the  interference  of  others.  Its  damages  have  not 
been  less  than  those  of  plaintiff  from  these  accidents^  wnile 
its  expenses  for  rebuilding  and  repairs  have  been  very  great, 
and  for  these  reasons,  plaintiff  asks  the  entire  destruction  of 
its  works,  without  recompense.  Is  this  equity?  Should  the 
plaintiff,  a  speculative  corporation,  be  permitted  to  induce 
various  kinds  of  manufacturers  to  purchase  of  its  lands, 
make  great  outlays  in  creating  plants,  and  then  because 
plaintiff  ascertains  that  any  such  manufactory  is  aai  injury 
TO  the  sale  of  others  of  its  lands,  is  it  to  have  the  privilege  of 
calling  upon  a  court  of  equity  to  destroy  the  property  and  in- 
vestment of  those  who  have  been  induced  to  purchase  of  it  in 
good  faith,  and  without  any  attempt  to  deceive  it  as  to  the 
character  of  the  manufactory  to  be  established?  Plaintiff 
says,  "I  was  mistaken."  Equity  says:  "Make  good  the  loss 
the  defendant  will  incur,  and  you  will  be  relieved  of  its  ob- 
noxious presence;  otherwise,  you  must  bear  it  as  a  burd«i 
of  your  own  assuming.  At  least,  a  court  of  equity  will  not 
lend  you  its  assistance  under  such  circumstances.  If  voq 
would  be  heard,  come  with  clean  hands  and  a  righteous 
cause." 

A  person  who  licenses,  permits,  or  acquiesces  in  the  estab- 
lishment of  a  costly  and  expensive  nuisance  can  not  invoke 
the  aid  of  a  court  of  equity,  even  though  it  prove  m<M"e  annoy- 
ing and  injurious  than  he  anticipated,  but  he  will  be  left  to 
his  remedy  at  law,  if  any.  If  he  can  not  sue  at  law,  neither 
can  he  sue  in  equity.  16  Am.  &  Eng.  Enc.  Law  960;  2  Wood 
Nuis.  §§  785,  804,  805,  806;  Hulme  v.  Shreve,  4  N.  J.  Eq.  116. 
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'^'A  person  may  so  encourage  another  in  the  erection  of  a  nui- 
sance as  not  only  to  be  deprived  of  the  right  of  equitable  re- 
lief, but  also  to  give  the  adverse  party  an  equity  to  restrain 
him  from  recovering  damages  at  law  for  such  nuisance." 
WiUiama  v.  Earl  of  Jersey,  1  Craig  &  P.  91;  Carlisle  v.  Cooper, 
21  K  J.  Eq.  576;  Eden  Inj.  274;  High.  Inj.  §  756;  Whitney  v. 
Railway  Co.,  11  Gray  359 ;  Swain  v.  Seamens,  9  Wall  254. 

For  the  foregoing  reasons,  the  decree  complained  of  is  re- 
versed, injunction  dissolved,  and  bill  dismissed. 
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WHEELING. 

State  v.  Cobbs. 

Submitted  June  11, 1895— Decided  June  19,  1895. 

1.  Instbuctions— Murder  in  First  Degree— Jury. 

It  is  not  erra^  for  a  court  to  omit  to  instruct  a  Jury  that  it  may 
punish  murder  in  the  first  degree  with  either  death  or  confine- 
ment in  the  penitentiary,  unless  asked  to  do  so. 

2.  Instructions— Jury. 

It  is  error  to  refuse  to  do  so  iwhen  aaked,  thoug-h  pot  asked 
until -the  Jury  announced  its  verdict,  but  before  its  discharge. 

3.  Instructions— Time  for  Instructions— Rule  of  Court. 

The  law  does  not  fix  any  time  for  instructions.  The  court  may 
fix  it  by  rule. 

4.  Jury— Verdict. 

A  court  may,  for  good  reason,  return  a  Jury  to  its  room  to  far- 
ther consider  and  amend  or  alter  its  verdict,  at  any  time  before 
a  verdict  is  received  by  the  court  and  the  Jury  discharged. 

6.    Instructions— Specific  Instructions. 

A  court,  though  asked,  is  not  bound  to  instruct  a  Jury  generally 
as  to  the  law  of  the  case.  Instructions  as  to  the  specific  law 
];>oints  ought  to  be  asked.  A  court  may,  without  request,  If  it 
think  the  interest  of  Justice  and  a  fair  trial  call  for  it.  Instruct  the 
Jury  in  matter  of  law,  the  instruction  being  sound  In  law  and 
relevant  to  the  evidence;  but  it  is  not  bound  to  do  so  unless  asked; 
but,  if  asked  to  give  such  proper  specific  instructions,  It  most 
do  so. 

6.    Instructions— Time  for  Instructions— Waiver. 

The  court  suggests  privately  to  counsel  of  prisoner  the  pru- 
dence of  instructing  the  Jury  of  its  power  to  punish  murder  In 
the  first  degree  eitther  with  death  or  by  confinement  in  the  pen- 
itentiary, and  counsel  says  that  he  prefers  to  take  chances  rather 
than  call  the  Jury's  attention  to  that  law  at  that  time.  This  does 
not  estop  the  prisoner  from  asking  such  instruction  later,  even 
after  the  Jury  has  announced  a  verdict  of  murder  in  the  first  de- 
gree, but  before  it  is  received  ov  the  Jury  discharged. 
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7.  Jurors— Vbrdict^Affidavit  op  Jurors. 

Affidavit  of  jurors  tliat  they,  were,  ignorant  of  the  law  that  it  i» 
with  a  jury  to  say  whether  murder  in  the  first  degree  shall  be 
punished  with  death  or  oonfinement  in  the  penitentiary  can  not 
be  read  to  lmi>each.  the  verdict 

8.  Jurors— Vbrdict— 'Affidavit  of  Jurors. 

As  a  general  rule,  affidavit^  of  jurors  to  impeax^h  their  verdict 
can  not  be  read. 

J.  W.  Hale  for  plaintiff  in  error,  cited  Code,  c.  159,  s.  19; 
2  Thomp.  Trials,  pp.  1559, 1561,  1693;  Sacket  Instr.  (2d  Ed.) 
§  5;  9  Leigh  678,  681;  4  Leigh  745;  35  W.  Va.  81;  14  Gratt. 
613, 630,  632,  633;  6  Gratt.  219;  31  W.  Va.  390;  19  Gratt.  813; 
1  Bish.  Cr.  Prae.  §  1003. 

•  Attorney-General  T.  S.  Riley  for  the  State,  cited  7  Ired. 
251;  4  Gratt.  425;  31 W.  Va.  370;  20  W.  Va.  214;  Id.  32;  39  W. 
Va.427;38W.Va.568. 

Brannon,  Judge  : 

Peter  Cobbs  was  sentenced  to  be  hanged,  for  the  murder 
of  David  Adams,  by  the  Criminal  Court  of  Mercer  county, 
and  then  applied  to  the  Circuit  Court  of  that  county  for  writ 
of  error,  which  was  refused,  and  then  he  obtained  a  writ  of 
error  from  this  Court. 

It  is  said  that  the  Criminal  Court  erred  in  failing,  on  its 
own  motion,  without  request,  to  instruct  the  jury  that  if  they 
should  find  the  prisoner  guilty  of  murder  in  the  first  degree,, 
they  could  either  find  that  he  be  sent  to  the  penitentiary  for 
life  or  punished  with  death. 

Under  the  criminal  practice  in  Virginia,  and  also  in  West 
Virginia,  until  the  Code  of  1868,  when  a  person  was  charged 
with  felony,  the  procedure  of  the  trial  began  with  a  formal 
arraignment,  proclamation  by  the  sheriff  and  charge  by  the 
clerk.  The  charge  of  the  clerk  instructed  the  jury  what 
they  should  do  under  the  law  in  case  they  found  the  defend- 
ant guilty,  as,  for  instance,  what  punishment  they  should 
impose,  where  the  manner  and  degree  of  punishment  were 
committed  to  them  by  law.  This  charge  was  under  the  eye 
of  the  court,  was  considered  as  an  instruction  by  the  court, 
and  if  erroneous,  was  ground  for  reversal.    See  its  form,  3 
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Rob.  Prac.  (old)  175.  See  Allen's  Case,  2  Leigh  727.  Oor 
Code^  s.  2,  c.  159,  abolishes  such  arpaignment,  sherifPs  procla- 
mation, and  clerk's  charge. 

I  think  that  the  duty  of  informing  a  jury  a«  to  its  power 
to  elect  between  punishment  by  death  or  confinement  in  the 
penitentiary  in  murder  cases  would  have  a  been  part  of  the 
clerk's  charge  under  the  former  practice,  and  that  its  omis- 
sion would  be  error,  if  that  practice  still  prevailed;  but  such 
practice  having  been  dispensed  with,  this  matter  is,  like  any 
other  matter  of  law  touching  the  trial,  the  subject  of  instruc- 
tion, and  governed  by  the  law  relating  to  instructions.  I  do 
not  think  that  this  power  of  ^lection  between  the  two  punish- 
ments has  anything  about  it  so  peculiar  as  to  distinguish  it 
from  other  rights  of  the  defendant  under  the  law,  so  as  to 
make  it  incumbent  on  the  court  to  give  an  instruction  of  its 
own  motion,  and  render  its  omission  error.  A  court  is  not 
bound,  even  on  motion,  to  instruct  the  jury  generally  on  the 
law  of  the  case.  WomacTc  v.  Circle,  29  Gratt.  192,  par.  8. 
Then  why  so  as  to  tliis  matter?  2  Thomp.  Trials,  §  2188, 
does  say  that  in  criminal  cases  it  is  the  duty  of  the  judge  to 
advise  the  jury  as  to  the  punishment  which  the  law  imposes 
on  the  crime,  so  they  may  properly  assess  the  penalty  ac- 
cording to  the  magnitude  and  character  of  the  crime,  and 
cautiously  adds,  "And  it  is  supposed  that  a  failure  to  do  this, 
even  where  not  requested,  would,  in  most  jurisdictions,  be 
ground  of  reversing  the  judgment."  Doubtless  the  advice 
here  given  by  Judge  Thompson  to  courts  to  see  that  juries 
do  not  act  in  the  vital  matter  of  punishment  in  obscurity  and 
confusion  of  mind  is  judicious  in  all  jurisdictions,  and  doubt- 
less its  observance  is  essential  and  indispensable  in  all  jur- 
isdictions, as  in  England  and  many  of  the  American  states, 
where  the  judge  "sums  up"  the  case,  as  it  is  said,  that  is,  de- 
livers a  charge,  in  which  he  covers  the  whole  ground  of  the 
case,  giving  his  opinion  on  law  and  fact;  and  this  charge  is 
necessary,  and  must  be  full  in  its  exposition  of  the  law  of  the 
case.  1  Bish.  Cr.  Pp.  §§  976,  979,  980;  Whart.  Cp.  PI.  §§ 
709, 711.  This  charge  is  a  material  part  of  the  trial.  But  in 
the  Virginias  this  "summing  up"  or  charge  is  unknown. 
Our  practice  is  widely  different.    Under  our  practice  the 
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judge  must  not  state  the  evidence,  or  discuss  or  give  or  in- 
timate his  opinion  upon  it.  If  anything  drops  from  him, 
even  casually  or  inadvertently,  in  giving  instructions  or 
otherwise,  indicating  an  opinion  on  the  weight  or  effect  of 
the  evidence  or  the  credibility  of  a  witness,  it  is  generally 
ground  for  reversal.  Dejarnette*8  Case,  75  Va.  867 ;  Whitelaw'tr 
Ex'r  V.  Whitelaw,  83  Va.  40  (1  S.  E.  Rep.  407);  State  v.  Hurst, 
11  W.  Va.  54;  State  v.  Thompson,  21  W.  Va,  741;  State  v. 
Greer,  22  W.  Va.  800;  State  v.  Sutfin,  Id.  771.  Thus,  in  this 
state,  no  duty  rests  on  the  judge  to  instruct  on  the  general 
features  of  the  case,  law  or  fact.  I  have  said  that  the  mat- 
ter of  instructing  as  to  punishment  falls  under  the  law  of 
instructions.  Under  that,  it  was  not  the  duty  of  the  judge, 
unasked,  to  give  the  instruction.  We  are  not  discussing  the 
question  whether  it  is  error  for  a  judge,  without  request  by 
either  side,  to  give  instructions,  as  in  Owatkin's  Case,  4  Leigh 
678.  I  do  not  doubt  that  as  held  in  Blunfs  Case,  4  Leigh 
689,  the  court  may  properly  instruct  the  jury  on  a  question 
of  law,  when,  in  its  opinion,  justice  requires  such  interposi- 
tion, though  it  be  not  asked  by  either  party.  But  the  ques- 
tion in  point  now  is  whether  a  court  is  bound,  without  re- 
quest of  specific  instructions,  to  give  them.  It  is  clearly  not 
so  under  our  practice.  DejarnetVs  Case,  75  Va.  877;  Rosen- 
haums  v.  Weeden,  18  Oratt.  785;  4  Minor  747;  State  v.  Caddie^. 
35  W.  Va.  73  (12  S.  E.  Rep.  1098).  The  cases  of  Kitty  v. 
Fitzhu(jh,  4  Rand.  (Va.)  600;  Brooke  v.  Young,  3  Rand.  (Va.) 
106,  and  Womack  v.  Circle,  20  Gratt.  192,  holding  that  a  party 
must  ask  instructions  on  specific  points,  and  that  even  when 
asked  the  court  is  not  bound  to  instruct  generally  on  the  law 
of  the  case,  logically  negative  the  claim  that  it  is  error  for  a 
court  not  to  instruct  when  not  asked.  The  party  must  ask 
specific  instructions. 

But  this  does  not  end  or  settle  the  prisoner's  right  touch- 
ing this  matter;  for,  when  the  jury  came  in  with  a  simple 
verdict  of  guilty  of  murder  in  the  first  degree,without  any 
finding  that  he  be  punished  by  confinement  in  the  peniten- 
tiary, he  asked  the  court  to  tell  the  jury  that  it  had  a  right  to 
make  such  addition  to  its  verdict,  which  the  court  refused  to 
do.     This  solicited  instruction  certainly  propounded  the  law 
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correctly.    It  is  a  matter  of  clear  and  important  right  that  a 
party  has  right  to  ask  a  proper  instruction,  and  have  it  given, 
and  it  is  error  to  ref  ijse  it.     Wheeling  Bridge  Co.  v.  Wheeling  d 
B.  Bridge  Co.,  34  W.  Va  155  (11  S.  E.  Rep.  1009).    Here  is  an 
instruction  asked,  properly  stating  the  law,  vitally  import- 
ant to  the  defendant,  as  on  it  perhaps  hung  his  life,  refused. 
This  is  all  you  can  make  ou,t  of  it,  so  far,  and  its  refusal  is 
error,  unless,  under  the  circumstances,  it  can  be  justified. 
Strong  reason  is  called  for,  in  the  very  nature  of  the  case,  to 
warrant  this  refusal.     The  attorney-general  says  it  was  ask- 
ed too  late.    It  was  not  asked,  as  would  have  been  proper, 
before  the  retirement  of  the  jury;  but  when  the  jury  came 
into  court,  and  after  its  verdict  had,  by  direction  of  the  court, 
been  read  aloud,  but  before  it  was  received  by  the  court, 
while  the  jury  was  still  present,  and  before  its  discharge,  the 
instruction  was  asked.    The  object  of  the  law  was  to  give  a 
fair  trial.     The  law  dofs  not  absolutelv  fix  anv  time  for  giv- 
ing  instructions.     Oiraikin^s  Case,  9  Leigh.  (uS.     Gihson'8 
Case,  2  Va,  Cas.  70,  holds  that  not  until  the  court  has  received 
for  record  the  verdict  is  it  perfected,  and  until  then  it  may  be 
amended.     I  think  while  the  jury  is  present  and  before  dis- 
charge, the  verdict  may  be  amended.       So  held  in  SJedd^s 
Case,  19  (Jratt.  81»'^.     \A"here  is  the  sound  reason  against 
giving  a  jury  a  simj^le,  isolated  instruction  upon  a  single 
point,    as    here    proposed,    in    a    matter    so   vital    to   the 
prisoner,    and    sending    them    back    to    their    chamber? 
The  court  virtually  gave  an  instruction  to^and  sent  the 
jury  back,  and  they  amended  their  verdict,  in  State  v.  Davis, 
21  W.  Va,  390  (7  S.  E.  Rep.  24.)     After  such  instruction  the 
jury  should  be  sent  again  to  their  room  for  further  considera- 
tion.    I  know  that  in  Jarrett  v.  Stevens,  36  W.  Va,  445  (15  S. 
E.  R<*p.  117)  and  TiilJ:/  v.  Despard,  31  W.  Va.  973  (G  S.  E.  Rep. 
•927)  where  instructions  have  been  submitted  after  the  retire- 
ment of  the  jury,  and  refused  because  offered  too  late,  this 
Court  held  that  it  would  not  for  that  cause  reverse,  unless  it 
affirmatively  appears  that  the  court  manifestly  abused  the 
large  discretion  vested  in  it  in  such  case.     This  leaves  to  the 
appelhite  court  conisiderable  discretion.     Abuse  of  discre- 
tion as  used  in  those  cases,  does  not  only  mean  corrupt  ac- 
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Hon,  but  misuse  or  erroneous  exercise  of  that  discretion.  It 
«eems  to  us  that  in  the  case  in  hand  is  a  plain  instance  of 
one  calling  for  reversal.  Here  is  an  instruction  asked,  un- 
questionably correct  in  law,  upon  a  statutory  provision,  and 
upon  a  single  proposition  admitting  of  no  two  adverse  opin- 
ions, calling  for  no  qualifying  instruction  or  further  argu- 
ment of  counsel,  working  no  surprise  to  the  state,  doing  it  uu 
shadow  of  injustice  or  harm,  tending  to  promote  and  not  to 
tinder  a  fair  trial,  and  so  vital  to  the  prisoner  that  upon  it 
possibly  depended  his  life.  If  we  do  at  all  review  the  exer- 
cise of  the  discretion  by  the  Criminal  Court,. we  must  sav  that 
we  see  no  adequate  reason  for  the  refusal  of  the  request 
This  is  not  a  civil  case,  like  the  cases  above  referred  to,  but 
one  involving  life,  and  a  discretion  in  such  a  matter  in  both 
courts  should  lean  in  favor  of  the  accused.  It  does  not  ap- 
pear that  any  fixed  court  rule  prescribed  tlie  time  when  the 
instructions  should  bo  asked,  and  even  if  there  was  such  a 
rule,  the  peculiar  circumstances  of  this  case  would  call  for  a 
departure  from  it  Onjan  Co,  v.  House,  25  W.  Va.  64.  The 
nature  of  the  instruction  asked — \t»  peculiar  nature — ren- 
dered it  proper  at  any  time  before  the  jury's  discharge,  if 
asked. 

Three  jurors,  by  aflula^it,  say  that  they  thought  that  if  the 
jury  found  a  verdict  of  murdcn*  in  the  first  degree  it  was  with 
the  court  to  determine  wlu^tluM*  the  accused  should  suffer 
death  or  be  confined  for  life  in  the  penitentiary,  and  not  their 
duty  to  determine  that  matter,  and  that  if  they  had  known  it 
was  the  province  of  th'^  jury  to  determine  between  those  two 
punishments  they  would  have  found  in  favor  of  punishment 
by  confinement  in  the  penitentiary,  and  that  thus  they  acted 
in  mistake  of  law,  while  three  other  jurors,  by  affidavit,  sav 
that  the  right  of  the  jury  to  elect  between  the  two  modes  of 
punishment  was  fully  discussed,  asserted,  and  explained  in 
the  jury  room,  before  all  the  jurors,  and  that  it  was  explained 
there  that  under  the  verdict  found  the  prisoner  w^ould  suffer 
death.  Here  is  a  strange  contradiction.  It  is  almost  incon- 
ceivable that  it  should  exist.  It  is  a  signal  illustration  of 
the  wisdom  of  the  rule  of  law  that  the  evidence  of  jurors  shall 
not  be  received  to  impeach  their  verdict    If  the  first  affidavit 
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is  read,  it  makes  a  strong  case  for  the  exercise  of  the  power  of 
the  court  to  grant  a  new  trial.  Can  it  be  read?  I  do  not 
think  these  affidavits  on  either  side  can  be  read — not  to  im- 
peach the  verdict  by  showing  ignorance  or  mistake  of  law, 
Hamsharger  v.  Kinncij.  6  Gratt.  287;  Bank  v.  WaddilU  31 
Gratt.  469;  Reynolds  v.  Tomkins,  23  W.  Va,  229;  Probst  v. 
BraeunUcJi,  24  W.  Va.  35G.  If  jurors  can  be  thus  allowed  to 
overthrow  their  vei-dict,  what  verdict  might  not  be  over- 
thrown? How  wide  open  would  be  the  door  to  tampering 
with  and  bribing  jurors?  Is  every  single  juror  to  be  allowed 
to  say  he  misunderstood  the  law?  Though  affidavits  of  ju- 
rors will  not  be  received  to  impeach  their  verdict,  they  are  re- 
ceived to  support  it  (o  a  very  limited  extent  only  where  fact* 
come  to  the  attention  of  the  court,  prima  facie  invalidating 
the  verdict,  which  is  not  the  case  here.  State  v.  Harrison^  36 
W.  Va.  729  (15  S.  E,  liep.  982.)  ^here  may  be  instances  of 
hardship  under  the  ruk,  but  public  policy  favors  the  rule, 
and  it  can  not  regard  individual  instances  of  hardship.  The 
rule  is  thus  broadly  stared  in  2  Thomp.  Trials,  §  2018,  and  is 
fully  sustained  by  authority  cited:  *'Upon  grounds  of  public 
policy  courts  have  almost  universally  agreed  upon  the  rule 
that  no  affidavit,  deposition,  or  other  sworn  statement  of  a 
juror  will  be  received  to  impeach  the  verdict,  to  explain  it,  to 
show  on  what  grounds  it  was  rendered,  to  show  mistake  in  it, 
or  that  they  misunderstood  the  charge  of  the  court,  or  that 
they  otherwise  mistook  the  law,  or  the  result  of  their  finding, 
or  that  they  agreed  on  their  verdict  by  average  or  by  lot.'' 
See  many»  authorities  collected  in  5  L.  R.  A.  523,  to  case  of 
Bartktt  v.  Patton,  33  W.  Va.  71  (10  S.  E.  Rep). 

Another  circumstance  may  be  summoned  to  sustain  the 
action  of  the  court,  namely:  Counsel  agreed  not  to  argue 
the  case,  but  to  state  what  they  conceived  to  be  the  law 
of  the  case,  and,  nothing  having  been  said  by  counsel  on 
either  side  as  to  the  right  of  the  jury  to  find  for  punishment 
by  confinement  in  the  penitentiary,  the  court  called  counsel 
for  the  prisoner  to  his  desk  before  the  jury  retired,  and  called 
his  attention  to  that  fact,  and  the  counsel  remarked  to  the 
court  that  he  would  rather  take  chances  than  call  the  jury's 
attention  to  that  law  at  that  time.    This  was  a  private  con- 
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versation  between  the  jndge  and  the  counsel,  practically  not 
in  the  presence  of  the  prisoner^  and  not  heard  by  him^  and 
it  was  qualified  as  to  time.  Is  it  a  waiyer  by  him?  Is  it  an 
estoppel  against  his  right  afterwards  to  ask  the  court  to 
tell  the  jury  as  to  their  right  to  impose  either  punishment? 
I  do  not  think  counseFs  authority  to  bind  the  prisoner  would 
be  carried  by  a  court  so  far.  Not  a  whisper  had  been  made 
l>y  judge  or  counsel  about  this  right  of  the  jury  to  impose 
either  punishment^  which  I  think  prudence  suggests  should 
be  done  by  the  court,  and  it  would  be  very,  very  rigid  to 
«ay  that  because  the  counsel,  without  the  prisoner's  knowl- 
edge, took  this  lottery  of  chance,  when  it  failed,  the  prisoner 
would  be  inexorably  bound  by  it  in  a  matter  of  life  and 
death.  A  court  need  not,  unless  asked,  give  instructions. 
A  prisoner  may  undoubtedly  waive  them ;  but  he  has  a  right 
to  ask  them.  Here  it  is  not  a  question  of  waiver,  but  it  is 
a  question  of  whether  he  could,  before  it  was  too  late,  ask 
a  proper  instruction,  oi  whether  his  counsel  could  for  him 
recant  the  waiver  which  he  had  privately  made.  I  think  he 
could  have  retracted  it  had  he  known  of  it  or  made  it  himself. 

The  point  that  there  was  a  separation  of  the  jury  arising 
from  the  manner  in  which  they  were  kept  over  night  is  made 
by  counsel,  but  not  urged.  There  was  no  legal  separation. 
There  is  nothing  of  importance  or  novelty  in  this  case  upon 
this  question,  which  has  been  so  much  discussed  in  former 
cases,  calling  for  further  discussion.  Tompson's  Case  8 
Oratt.  637;  State  v.  Harrison,  36  W.  Va.  729  (15  S.  E.  Rep. 
982) ;  State  v.  Belknapp,  39  W.  Va.  427  (19  S.  E.  Rep.  507). 

Reversed  and  remanded  for  new  trial. 
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•    WHEELING. 

State  v.  FleshxMan. 

Submitted  June  11,  1895— Decided  June  21,  1895. 

1.  Forgery—Indictment— Variance. 

While  in  an  inddotment  for  forgery 'it  is  unneceeeaxy  to  set  torih 
a  copy  or  fac  simile  of  the  Instrument  forged,  yet  if  this  is  done, 
and  there  is  a  material  variance  between  the  copy  so  set  out  and 
the  paper  offered  in  evidence,  such  paper,  on  motion  of  the  accus- 
ed, should  be  excluded  from  the  consideration  of  the  jury. 

2.  Forgery— Indictment— V ARIA nce. 

When  the  allegea  forged  note  is  set  out  in  haec  verba^  and  in 

the  body  thereof  are  the  wordft  ''with  6  per  cent  int.  from  date,** 
and  the  note  offered  in  evidence  contains  no  such  words,  this  is  a 
variance,  both  in  substance  and  legal  effect,  fatal  to  the  introduc- 
tion of  such  last  mentioned  note  as  evidence  in  support  of  the  al- 
legations of  the  indictment. 

Rowan  &  Boggess  for  plaintiff  in  error,  cited  11  W.  Va- 
727;  17  Gratt.  629;  7  W.  Va,  447;  27  W.  Va.  511;  Id.  22;  36 
W.  Va.  778;  19  W.  Va.  328;  12  Bush.  342;  13  Bush.  267;  8 
Am.  &  Enfe.  Enc.  Law  500,  502;  33  W.  Va.  455;  4  Am.  &  Eng. 
Enc.  Law  738;  20  W.  Va.  755;  1  Am.  &  Eng.  Enc.  Law  949; 
16  Am.  &  Eng.  Enc.  Law  526,  528;  Thomp.  Trials,  §  963;  65 
Wis.  323;  26  W.  Va.  143: 29  Gratt.  255;  31  Gratt.  855;  20  W. 
Va.  41, 755;  8  Am.  &  Eng.  Enc.  Law  513;  10  Neb.  590;  54  Ind, 
168;  65  Ind.  86;  27  Gratt.  934;  39  W.  Va.  669. 

Attorney-General  T.  8.  Riley  for  the  state,  cited  36  W» 
Va,  147, 729;  23  W.  Va.  805;  37  W.  Va.  812;  114  Mass.  312;  31 
W.  Va.  491, 501 ;  40  W.  Va.  1. 

Holt,  Judge: 

R.  R.  Fleshman  was  convicted  of  forgery  at  the  March 
term,  i895,  of  the  Circuit  Court  of  Monroe  county,  and  sen- 
tenced to  two  years'  confinement  in  the  penitentiary.  On 
writ  of  error,  he  now  relies  upon  six  separate  alleged  errors 
committed  by  the  trial  court. 


State  v.  Flbshman.  727 

First,  The  demurrer  to  the  indictment,  for  the  reason  that 
it  was  too  general,  and  did  not  specify  the  particular  part 
of  the  note  forged.  This  was  not  necessary.  8  Am.  &  Eng. 
Enc.  Law  500,  502.  A  forged  note,  being  false  in  one  ma- 
terial part  or  signature,  is  false  in  toto,  and  must  be  so  re- 
garded as  to  the  person  against  whom  the  fraud  is  aimed. 

Second  and  third.  The  forgery  in  this  case  consisted  in  rep- 
resenting the  signature  of  one  John  Fleshman  to  be  the  sig- 
nature of  another  person  of  the  same  name,  with  fraudulent 
intent.  8  Am.  &  Eng.  Enc  Law  464,  467;  State  v.  Dennett^ 
19  La.  Ann.  395;  Pennsylvania  v.  Misner,  Add.  44;  Com,  v. 
Foster,  114  Mass.  312.  Such  being  the  case  the  venue  of  the 
crime  was  properly  proven,  and  the  evidence  of  Charles  A. 
Brown  as  to  the  conduct  and  representation  of  the  accused 
properly  admitted. 

Fourth,  In  both  counts  of  the  indictment  the  note  alleged 
to  have  been  forged  is  set  out  in  haec  verba,  as  follows,  to  wit : 
"1250.00.     Six  months  after  date,  we  promise  to  pay  Charles 

A.  Brown  two  hundred  and  fifty  dollars,  for  value  received, 
with  6  per  cent.  int.  from  date.     This  Deer.  17th,  1892.     R. 

B.  Fleshman.  (Seal.)  Allen  Fleshman.  (Seal.)  John 
Fleshman.  (Seal.)"  It  was  unnecessary  under  section  6, 
chapter  158  of  the  Code,  to  do  so,  but  only  to  describe  the 
note  as  in  an  indictment  for  larceny;  but,  being  set  out,  it 
must  be  proved  as  alloged.  .  A  material  variance  between  the 
allegata  and  probata  on  the  trial  of  an  indictment  for  larceny 
is  fatal.  12  Am.  &  Eng.  Enc.  Law  865.  And  it  must  be 
equally  so  in  trials  for  forgery.  The  note  offered  in  evidence 
corresponds  in  all  respects  with  the  note  set  out  in  the  indict- 
ment, except  the  latter  contains  the  additional  words  "with 
G  per  cent,  int.  from  d«ite."  These  words  materially  change 
the  substance  and  the  legal  effect  of  the  notes,  and  it  is  a 
matter  of  impossibility  to  reconcile  this  difference,  and  pro- 
nounce them  to  be  identically  the  same  note.  The  accused 
having  objected  to  the  admission  of  the  evidence,  it  should 
have  been  excluded.  8  Am.  &  Eng.  Enc.  Law  517;  State  v. 
Fay,  65  Mo.  490. 

This  being  plain  and  prejudicial  error,  it  becomes  unne**- 
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essaryto  decide  the  othertwo  assignments^  to  wit,  the  refusal 
to  grant  a  continuance^  and  the  misbehavior  of  the  counsel 
in  the  argument  of  the  case,  as  the  errors  committed,  if  such, 
can  be  avoided  on  retrial.  Suffice  it  to  say,  that  a  reason- 
able opportunity  should  be  afforded  the  accused  to  obtain 
his  witnesses,  and  prepare  for  trial,  and  counsel  in  argu- 
ment should  be  required  to  confine  themselves  to  the  facts 
in  evidence  before  the  jury. 

For  the  error  aforesaid,  the  judgment  is  reversed,  the  ver 
dict^set  aside,  and  a  new  trial  awarded,  and  the  case  is  re- 
manded for  further  proceedings  in  accordance  with  law. 
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Bentley  v.  Standard  Fire  Insurance  Co. 

SubmHted  June  6, 189&— Decided  November  9,  1895. 

t.    Insurance  Policy— AssioNMBNT  op  Chosb  in  Action— Ac- 
tion BY  Assignee. 

If  a  promissoiy  note  or  otber  chose  In  action  calling  for  money 
be  assigned,  and  tbe  imrty  liable  therefor  promise  its  payment  to 
the  assignee,  such  assignee  may  sue  on  it  at  law  in  his  own  name, 
without  statutory  authority,  as  he  has  Jegal  title  thereto;  whereas, 
without  such  promise,  he  <would  take  only  equitable  title,  the  legal 
title  remaining  In  ai^signor. 

-2.    Insurance  Policy— Assignment  Before  Loss— Action  by 

AasiGNEE— Assent  of  Insurer 

If,  therefore,  the  insured,  before  loss  by  fire  under  a  policy  of 
Insurance,  assigrn  the  right  to  damages  in  case  of  loss,  and  the  in- 
surer consents  to  the  assignmeoit,  the  assignee  may,  in  his  own 
name,  as  holding  legal  title,  recover  such  damages  after  loss;  and 
a  reassignment  to  the  insured  party  after  loss,  not  assented  to  by 
the  insurer,  would  not  divest  the  assignee  of  his  legal  title,  so  as 
to  prevent  recovery  in  the  name  of  the  first  assignee. 

:3.    Assignment  of  Chose  in  Action— Title  of  Assignee— Ac- 
tion BY  ASSIGNKR. 

A  simple  assignment  of  a  chose  vests  in  the  assignee  only  equit- 
able title,  the  legal  title  remaining  in  the  assigpior,  and  under  sec- 
tion 14,  chapter  99,  Code,  the  assignee  may  sue  in  his  own  name, 
or  he  may  sue  in  the  name  of  the  assignor  for  his,  the  assignee's, 
use.  Though  advisable  to  declare  in  the  declaration  and  sum- 
mons that  the  assignor  sues  for  tbe  use  of  the  'assignee,  omission 
to  do  so  is  immaterial,  as  the  declaration  of  such  use  is  no  part  of 
the  pleading. 

4.    Insurance  Policy— Assent  of  Insurer— Assignment  Before 

Loss. 

Where  a  policy  of  insurance  provides  that  it  shall  be  void  if  as- 
signed without  the  insurer's  consent,  the  clause  applies  to  as- 
signment before  loss  of  the  claim  for  damages  in  case  of  loss. 
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6.    Assignment  op  Chose  in  Action— Intention  of  Parties- 
Oral  ASSiaNMBNT. 

No  formal  words  are  necessary  to  make  an  assignment  of  a 
chose  in  action.  Anything  showing  an  intent  to  assign  on  the 
one  side,  and  an  intent  to  receive  on  the  other,  will  operate  as  an 
assignment.    It  need  not  be  in  writing. 

6.  Insurance  Policy— Assignment  to  Mortgagee — Recovery 

BY  Assignee. 

A  policy  of  fire  Insurance  covers  several  properties,  and  a  mort- 
gage given  by  its  holder  covers  only  some  of  these  properties.  An 
assignment  to  the  mortgagee,  as  such,  of  all  the  right,  title,  and 
advantage  of  the  policy  holder  under  it,  will  entitle  him  to  re- 
cover all  the  loss  money  for  all  the  properties. 

7.  Assignment  OP  Chose  in  Action— Collateral  Security'— 

Recovery  bv  Assignee. 

An  assignment  of  a  chose  as  collateral  aecurity  lor  a  deibt  will 
enable  the  assignee  to  recover  from  the  debtor  the  whole  liability 
under  it,  though,  aa  between  assignor  and  assignee,  part  of  it  may 
belong,  after  the  recovery,  to  the  assignor. 

8.  Insurance  Policy— Amended  Declaration. 

In  an  action  on  a  policy  of  insurance  for  loss  by  fire  claiming  a 
certain  sum  as  damage,  or  for  loss  to  certain  property,  an  amend-' 
ed  declaration  may  be  filed  claiming  larger  damages,  or  on  addi- 
tional property,  under  the  same  policy,  by  the  same  fire. 

9.  Insurance  Policy— Amended  Declaration— Limitation  of 

Action. 

Wh€n  such  amendment  is  made,  the  time  as  to  the  larger  claim 
made  by  the  amendment,  whether  under  the  statute  of  limitations 
or  under  a  clause  of  the  policy  fixing  a  limitation  for  action  under 
it,  will  stop  running  at  the  commencement  of  the  suit,  and  not . 

m 

continue  to  the  filing  of  the  amended  declaration. 

10.  Insurance  Policy— Amount  of  Recovery^— Proofs  of  Loss. 

In  an  action  on  a  policy  of  fire  insurance  the  plaintiff  is  not  lim- 
ited in  recovery  by  the  amount  of  loss  specified  in  the  proofs  of 
loss,  in  absence  of  fraud. 

11.  Insurance  Policy— ^Mumjp«i^— Common  Counts. 

In  an  action  of  assumpsit  on  an  insurance  policy  for  recovery 
for  loss  by  fire,  there  may  be  included  in  the  declaration,  with  a^ 
count  under  section  61,  chapter  125,  Code,  the  common  counts  or 
other  counts  proper  in  that  form  oif  action. 

12.  Instructions— Assumption  of    Facts -Weight    of    Evi- 

dence. 

An  instruction  should  not  assume  a  fact  as  not  proven  when 
there  is  any  evidence  tending  in  an  appreciable,  though  slight,  de- 
gree, to  establish  it.  An  instruction  should  not  pass  on  the  weight 
of  evidence. 
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13.    Instructions— Special  Questions. 

A  Bpecial  question  should  not  be  submitted  to  a  juiy,  if  imma- 
terial. 

W.  P.  Hubbard  for  plaintiff  in  error  cited  Code,  c.  99,  s. 
14;  14  Gratt.  44-45;  13  W.  Va.  718;  20  W.  Va,  498,  510;  50  N. 
H.  297;  57  Hun.  589;  12  Ins.  Law  Joum.  417-421;  22  Id.  358; 
10  W.  Va.  522;  21  W.  Va.  368,  576,  579,  594;  28  W.  Va.  591; 
30  W.  Va.  79?;  104  U.  S  779;  86  Va.  512;  2  May  Ins.  (3d  Ed.) 
459a;  144  U.  S.  624;  37  W.  Va.  789;  Const.  Art.  VIII,  s.  5; 
37  W.  Va.  116;  16  Pet.  494,  505;  9  Vroom  (N.  J.)  140,  143; 
Flands.  Ins.  442;  38  Cal.  544;  55  N.  H.  457;  30  Cal.  78;  25  N.  H. 
289;  Code,  c.  19,  s.  14;  139  Mass.  57;  10  Allen  213;  1  Bosw. 
507;  25  W.  Va.  624,  628,  syl.  pt.  15;  31  W.  Va.  851,  854;  Code, 
c.  125,  ss.  11, 12,  61,  62,  64,  65;  24  W.  Va,  206;  117  Pa.  St.  94; 
77  Mich.  231;  11  S.  W.  Rep.  12;  45  Mo.  562;  27  Mich.  138;  35 
Mich.  227;  16  S.  W.  Rep.  174;  107  N.  C.  724;  34  W.  Va.  252; 
41  Fed.  Rep,  744;  1  Chit.  PI.  200;  39  W.  Va.  672;  Code,  c.  130, 
BS.  46, 64, 66;  39  W.  Va.  732;  18  W.  Va.  400;  1  Chit.  PI.  213. 

T.  J.  HuGUS  for  defendant  in  error,  cited  6  W.  Va.  336;  24 
W.  Va.  206;  28  W.  Va.  653;  34  W.  Va.  252;  106  Pa.  St.  28  34; 
52  N.  W.  Rep.  588-590;  34  P.  Rep.  1059-1076;  37  W.  Va.  789, 
795. 

Caldwell  &  Caldwell    for  defendant  in  error,  among 
other  points  and  authorities,  submitted  the  following: 
1. — The  consent  of  the  insurance  company  to  the  assignment  to 

Bentley  mxide  on  the  face  of  the  policy,  was  equivalent  to  a 

promise  by  the  insurance  company  to  pay  Bentley, — 2  May  on 

Ins.  (3d.  Ed.)  §§  446,  378;  2  Wood  on  Ins.  (2d.  Ed.)  §  "^514; 

1  Jones  on  Mortgages  §  407;  124  Mass.  132;  5  R.  I.  394, 

399. 
If  this  new  promise  and  contract  was  assigned  to  Louth  after  the 

fire  by  Bentley,  Louth  could  su^  in  Bentley' s  name  as  assignor. 

—14  Gratt.  45,  46;  Id.  2,  13. 
It  would  not  be  necessary  to  state  in  t?ie  record  that  suit   was 

brought  for  the  use  of  Louth, — 14  Gratt.  46. 
The  verdict  of  the  jury  is  conclusive. — 2d  McLean,  261;  8  W.  Va. 

553;  23  Gratt.  619;  29  W.  Va.  529;  34  W.  Va.  774;    12  W. 

Va.  116. 
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Motion  to  set  aside  a  verdict  is  same  as  demurrer  to  evidence. — S4 
W.  Va.  43. 

Inferences  most  favorable  to  the  demurree  will  he  made  in  cases  of 
grave  doubt. — 8  W.  Va.  515,  3rd  pt.   of  syllabus. 

Even  in  construing  the  evidence  of  a  single  witness. — 10  Leigh 
164 ,  34  W.  Va.  43 ;  37  W.  Va.  796 ;  37  W.  Va.  287. 

II. — Bentley,  the  plaintiff,  could  recover  for  loss  by  the  fire  upon 
property  not  included  in  his  mortgage. 

It  is  true  that  the  insured  must  have  an  insurable -interest,  but  no 
insurable  interest  is  necessary  in  the  assignee. — 2  May  on  Ins., 
3d  Ed.,  Analysis  by  Mr.  May,  bottom  p.  831,  also  at  end  of 
§  378,  middle  of  §  378a  and  §  379 ;  Flanders  on  Ins.,  p. 
443  and  the  notes,  and  p.  446  and  the  notes;  also  pp.  452, 
453 ;  12  Wright  (Pa.)  367,  373  and  374 ;  31  Mich.  346,  355. 

Where  the  policy  is  assigned  to  a  mortgagee  as  collateral  security j 
he  may  recover  the  whole  sum  insured  if  the  loss  be  so  much. — 
Am.  &  Eng.  Ency.  of  L.  &  E.,  vol.  7,  p.  1051. 

The  effect  is  not  to  assign  the  insurance  as  such,  but  the  loss  fund, 
— Flanders  on  Ins.,  p.  443  and  note,  p.  446  and  note,  pp 
445  and  447  in  text;  38  Cal.  544,  545;  12  Ma«s.  281. 

An  assignment  is  the  same  thing  as  an  entry  on  the  face  of  the  poli- 
cy, pay  to  A  B.  loss,  if  any. — Flanders  on  Ins.,  p.  442; 
38  Cal.. 544 ;  2  Wood  on  Ins.  (2d  Ed.)  §  370 ;  2  May  on  Ins. 
(3d  Ed.)  end  of  §378. 

Louth  continued  to  be  the  insured  after  the  assignment.  Bentley  by 
the  assignment  only  acquired  a  right  to  the  loss  fund,  in  case 
there  was  no  breach  of  the  conditions  of  the  policy  by  Louth. — 
2  Wood  on  Ins.  (2d  Ed.)  §  370 ;  2  May  on  Ins.  (3d  Ed.) 
§§  378a,  382;  Flanders  on  Ins.,  p.  454,  §  11. 

The  word  mortgagee  was  only  descriptive  of  theperson. — 7  Leigh,  604. 

We  could  safely  rest  the  plaintiff's  right  to  maintain  this  sta't  as  to 
loss  on  the  property  not  included  in  the  mortgage,  upon — 37  W. 
Va.  789. 

The  party  to  whom  loss  is  made  payable  may  sue  for  and  recover 
the  whole  amount  under  the  policy,  holding  the  residue,  if  any, 
over  and  above  his  own  interest^  as  tru^eefor  the  benefit  of  the 
owner  or  others  interested. — 1  Jones  on  Mortgages,  §  407 ;  5 
R  I.  394  and  399;  124  Mass.  126,  132;  77  N.  Y.  600, 
affirming  13  Hun.  122;  23  W.  Va.  276,  citing  93  U.  S.,  527; 
19  N.  H.  575  ;  60  N.  Y.  619;  5  Duer,  517 ;  2  Wood  on  Ins.  §514, 
pp.  1123, 1124,  and  §  370  ;  2  May  on  Ins.,  §  378 ;  Flanders  on 
Ins.,  Ed.  of  1871,  pp.  452,  453,  447,  in  note;  7  Cush.  6. 
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III. —  The  filing  of  the  amended  declaration  and  amended  statement 
was  not  the  commencement  of  a  new  suit  as  to  the  additional 

items  claimed  therein  in  excess  of  the  five  hundred  and  twenty 

two  dollars  and  twenty  four  cents  claimed  in  the  proof s  of  loss^ 

and  therefore  the  recovery  of  such  additional  items  was  not 

barred  by  the  provision  of  the  policy  that  all  actions  on  the  same 

must  be  brought  within  six  months  after  the  fire. — 34  W.  Va. 

252 ;  28  W.  Va.  653  ;  11  S.  W.  Eop.  1089 ;  69  Iowa  350 ;  77 

Pa.  St.  441;  134  Mass.  308;  29  Maiuo  108;  13  Hun.  122; 

77  N.  Y.  600. 

IV. —  The  proofs  of  loss  did  not  estop  the  plaintiff  from  recovering  a 
greater  amount  than  that  claimed  in  them, — 1  Am.  &Eng.  Enc. 
of  L.  &  E.,  bottom  p.  113 ;  Sto.  Eq.  Jur.,  §  527 ;  106  Pa.  St. 
34;  52  N.  W.  Rep.  548;  57 Mich.  21;  25  Mich.  471 ;  55  Mich. 
436;  2  May  on  Ins.  (3d  Ed.)  end  of  §  424a:  142  U.  S.  699. 

V. —  The  Circuit  Court  ought  to  have  refused  to  allow  any  of  these 
five  questions  to  be  asked  the  jury,  because  if  answered  favora- 
bly to  defendant  they  would  not  have  clearly  excluded  every 
conclusion  that  would  authorize  a  verdict  for  the  plaintiff, — 35 
W.  Va.  667. 

The  four  questions  asked  of  the  jury  were  all  fully  and  properly 
answered,  the  first  time  the  jury  answered  them,  and  again  more 
fully,  but  not  either  more  or  less  properly  answered  when  the 
jury  was  compelled  to  answer  them  a  second  time  at  the  in- 
stance of  defendant's  counsel. 
When  a  fire  has  occurred  the  courts  are  very  reluctant  to  deprive 
the  insured  of  his  indemnity  for  any  failure  or  neglect  to  com- 
ply with  any  of  the  mere  formal  requisitions  relating  to  re- 
covery.—1  May  on  Ins.  (3d  Ed.)  §  217 ;  137  N.  Y.  398. 

VI. —  The  Circuit  Court  erred  in  favor  of  the  defendant  in  the  in- 
structions.    Bentley  had  the  legal  title  whether  he  had  reas- 
signed to  Louth  all  his  interest  or  not,  and  even  if  the  jury 
found  that  such  reassignment   was  made,  it  was  error  for  the 
Circuit  Court  to  instruct  them  that  Louth  could  not  sue  in  the 
name  of  Bentley. 
VII. — The  common  counts  and  an  account  stated  can  be  properly 
joined  with  the  count  in  statutory  form  on  an  insurance  policy, 
—Code,  c.  125,  s.  61 ;  9  Gratt.  183,  185  ;   Minor's  Inst.,  vol. 
4,  pt.  1,  pp.  576  et  seq.,  941;  28  W.  Va.  583. 
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On  Rehearing. 

VIII. —  The  petition  for  rehearing  claims  that:  "In  none  of  the  cases 
Cited  by  the  Court  to  the  effect  that  the  insured  is  not  bound  or 
estopped  by  his  proofs  of  losSj  does  it  appear  that  by  the  terms 
of  the  policy  contract  the  amount  of  loss  was  payable  only  after 
proofs  of  such  amount  were  furnished,'* 

"As  the  proofs  are  only  made  to  show  the  insurer  a  state  of  facts 
to  enable  the  latter  to  adjust  and  pay  the  loss,  if  he  declines  to 
adjust  J  but  waits  a  suit,  the  purpose  for  which  the  proofs  were 
viade  is  over;  and  therefore  it  has  been  held  that  innocent 
errors  of  statements  in  the  proofs  as  to  value  of  the  thing  de- 
stroyed may  be  corrected  at  the  trial,  for  there  is  no  estoppel.'' 
—Section  1012  of  2d  Biddle  on  Ins.;  82  Cal.  263;  31  N.  Y. 
Sup.  Ct.  Rep.  (24  Hun)  pp.  58,  61. 

The  provision  in  the  policy  that  the  loss  (meaning  of  course  the 
amount  of  the  loss)  shall  be  paid  sixty  days  after  the  proofs  of 
the  same  have  been  furnished,  has  no  application  in  a  case  like 
the  one  at  bar,  when  the  insurer  '^awaits  a  suit,''  because  then 
"the  purpose  for  which  the  proofs  were  made  is  over.'' — 2d  Bid- 
die  on  Ins.  §  1012. 

A  general  refusal  to  pay  at  all  will  excuse  defects,  and  is  a  waiver 
of  proofs  of  loss.— 2d  Biddle  on  Ins.,  §§  1136,  1139;  2  31ay 
on  Ins.  (3d  Ed.)  §  469. 

If  the  insurance  company  fails  or  refuses  to  pay  the  smaller  sum 
mentioned  in  the  proofs  of  loss,  it  waives  proofs  of  the  larger 
su7n  conMituiing  the  actual  loss,  for  it  would  be  a  nugatory 
thing  to  mike  such  proofs,  and  the  law  does  not  require  idle  cer- 
emony.—21  W.  Va.  383. 

If  the  insurance  company  would  not  pay  the  less  sum  it  would  not 
pay  the  greater. — 52  III.  464. 

When  an  amicable  adjustment  is  refused  to  be  made  or  the  company 
refuses  to  pay  or  denies  liability  the  above  provision,  that  the 
amount  of  the  loss  shall  be  payable  sixty  days  after  proofs  of 
the  same  are  furnished  has  no  application,  for'  the  loss  be- 
comes payable  immediately. — 2  May  on  Ins.  (3ii  Ed.)  note  1, 
on  bottom  p.  1121 ;  14  Mo.  220 ;  51  111.  342 ;  56  Tex.  366. 

As  above  "the  purpose  for  which  the  proofs  tcere  made  is  over,"  and 
the  provisions  as  to  proofs  of  loss  are  considered  as  eliminated 
from  the  policy. 

"They  never  were  a  part  of  the  contract  and  did  not  fix  the  liability 
of  the  insurance  company,  but  (ordinarily)  they  serve  to  fix  the 
time  when  the  loss  becomes  payable." — 39  W.  Ya.  672,  pt.  3  of 
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eyllabu8.     When,  however,  the  inmrance  company  refuses  to 

jpay  or  denies  liability  as  they  did  in  this  case  the  proofs  of  loss 

do  not  serve  to  fix  the  time  when  the  loss  becomes  payable,  for, 

as  established  by  above  cases,  the  loss  becomes  in  such  event  pay- 

•  able  immediately. — 21  W.  Va.  383. 

^  refusal  to  pay  and  denial  of  liability  are  the  same  in  effect. — 33 

W.  Va.  544. 

Brannon,  Judge  : 

Bentley  brought  a  suit  in  the  Circuit  Court  of  Ohio  county 
against  the  Standard  Fire  Insurance  Company  upon  a  policy 
of  fire  insurance  to  recover  for  loss  by  fire,  recovered  judg- 
ment, and  the  defendant  sued  out  a  writ  of  error. 

The  first  question  we  meet  with  is,  has  the  plaintiff  such  ti- 
tle to  the  demand  he  sues  upon  as  enabled  him  to  support  the 
action?  The  policy  was  issued  to  Louth,  who,  before  the 
loss,  assigned  it  in  writing  upon  the  policy  to  Bentley,  and 
the  company  in  writing  approved  the  assignment,  and  then, 
after  the  loss,  Bentley,  as  is  claimed  by  defendant,  orally  re- 
assigned to  Louth;  and  the  defendant  contends  ttiat  Louth 
must  sue,  and  that  Bentley  can  not.  The  defendant  contends 
that  the  legal  title  under  the  policy  was  in  Louth,  as  it  was 
taken  out  in  his  name, that  when  he  assigncMi  to  Bentley,  Bent- 
ley took  not  legal,  but  only  equitable  title,  and  when  Bentley 
reassigned  to  Louth,  l^ntley  was  divested  of  the  only  title  he 
ever  had,  which  w^as  h\ii  an  equitable  title,  and  Louth  became 
again  the  holder  of  tlu^  full  and  entire  title.  The  unreasona* 
ble  rule  is  firmly  settled  that  though  the  statute  changed  the 
common-law  principle  that  choses  in  action,  not  negotiable, 
could  not  be  assigned,  and  validated  such  assignments,  ajid 
gave  the  assignee  an  action  in  his  own  name,  the  assignee  has 
only  equitable  title,  and  the  assignor  retains  legal  title.  Oar- 
land  V.  Richeson,  4  Rand.  (Va.)  266;  Clarke  v.  Hogernan,  13  W. 
Va.  718;  1  Tuck.  Comm,  348;  4  Minor.  Inst.  24;  Davis  v.  Miller, 
14  Gratt.  1,  syllabus  f>\  1  Bart.  Law  Prac.  236.  Under  this 
principle,  if  Bentley  had  only  equitable  title,  Louth  retaining 
the  legal  title,  and  if  Bentley  did  effectually  reassign  that 
equitable  title  to  Loulh,  so  that  it  sunk  or  merged  in  Louth's 
legal  title,  Bentley  could  not  maintain  the  action,  because  he 
had  no  title  whatever  on  which  to  rest  his  action,  then  what 
manner  of  title  did  Bentley  hold?    While  vet  the  law  is  that 
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a  simple  assignment  of  a  non-negotiable instrnment  gives  the 
assignee  only  equitable  title,  yet  it  is  true  that  where  the 
debtor,  with  notice  of  such  assignment,  promises  payment 
to  the  assignee,  the  assignee  may  sue  in  his  own  name,  not 
because  of  the  statute  which  gives  the  assignee  right  of  ac- 
tion in  his  own  name,  but  because  of  the  debtor's  promise  to 
the  assignee,  based  on  the  consideration  of  pre-existing  lia- 
bility and  its  assignment  to  the  assignee,  giving  to  the  ajs- 
signee  by  such  promise  a  legal  title  in  place  of  what,  until  the 
promise,  was  only  equitable  title.    2  Rob.  Prac.  (New)  255, 
256,  and  cases  cited;  Cleaton  v.  Chanibliaa,  6  Rand.  (Va.)  86; 
Pierce  v.  Insurance  Co,.  50  N.  H:  297;  opinion  of  Shaw,  found 
in  2  May  Ins.  §  378,  from  case  of  Fogg  v.  Insurance  Co.,  10 
Gush.  337.    It  may  be  said  that  in  such  case  the  plaintiff  has 
no  legal  title  to  the  very  note  itself  or  other  chose  assigned, 
but  only  legal  title  underthepromise  made  to  him,  and  he  can 
sue  only  on  that  promise  as  the  gist  of  his  action,  not  on  the 
thing  assigned;  but,  while  the  mind  may  see  this  distinction, 
it  is  dim  and  refined.    It  rather  seems  to  me  that  when,  with 
notice  of  assignment,  the  debtor  promises  to  pay  the  assignee 
he  plainly  intends  to  make,  and  does  make,  the  8tipulati<Hi 
between  himself  and  the  assignee,  substituting  the  assignee 
in  place  of  the  original  payee,  and  making  him  a  party  to 
that  very  contract.     It  is  the  original  contract,  and  its  as- 
signment, and  the  promise  to  the  assignee  to  discharge  it, 
which  together  make  the  contract  between  the  promisor 
and  the  assignee.    Mowry  v.  Todd,  12  Mass.  281  (side  page); 
Barrett  v.  Insurance  Co.,  7  Gush.  175.    There  the  action  was 
on  the  very  note  in  the  name  of  the  transferee.     So  in  Gor- 
don V.  Downey,  1  Gill.  41,  the  declaration  was  on  the  written 
contract,  its  assignment,  and  a  promise  to  pay  the  assignee; 
and  it  was  held  that  though  the  statute  giving  assignees  of 
certain  instruments  right  to  sue  did  not  cover  the  instru- 
ment assigned  in  that  case,  yet  the  assignee  could  maintain 
the  action  in  his  own  name,  without  help  from  that  statute^ 
under  'ordinary  principles  of  law. 

In  the  present  case  the  declaration  counts  upon  the  policy 
anditsassignment,wit)itheconsentof  the  defendant,  to  Bent- 
ley;  and  under  the  principles  above  stated  applicable  to  con- 
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tracts  generally,  and  not  merely  to  contracts  of  insurance^ 
I  think  Bentley  could  sue  in  his  own  name,  not  only  under 
the  statute  giving  him  right  to  sue,  but  indei)endent  of  it; 
and  not  only  that,  but,  v  hat  is  important  here,  that  he  woufd 
hare  legal  title. 

li  is  not  denied  that  Bentley  could  sue  in  his  own  name 
had  he  not  reassigned  to  Louth,  but  it  is  denied  that  he  got 
by  assignment  legal  title,  but  got  only  equitable  title;  and 
Tvhen  he  assigned  that  back  to  Louth  he  could  no  longer  sue; 
whereas,  if  he  had  legal  title,  when  he  reassigned,  he  passed 
only  equitable  title  to  Louth,  retaining  legal  title,  and  could 
in  my  opinon,  still  »ue  under  the  familiar  principle  that 
though  an  assignee  of  a  chose  may  himself  sue,  suit  may  still 
be  in  the  name  of  the  assignor.  Garland  v.  Riche8on,  4  Band. 
(Va.)  266;  Clarke  v.  Eogeman,  13  W.  Va.  718.  We  could  not 
say  that  when  reassignment  takes  place,  the  right  in  tbe 
first  assignee  is  divided  into  two  parts;  the  mere  equitable  ti- 
tle to  the  chose  derived  under  his  assignment  going  back, 
and  he  retaining  the  right  arising  under  the  promise  to  him. 
All  make  a  full-fled ><ed  legal  estate  in  him,  and  reassign- 
ment carries  back  only  an  equity. 

Another  consideration  adding  strength  to  the  position 
that  legal  title  vested  in  Bentley :  The  policy  itself  provides 
that  it  shall  be  void  unless  consent  of  the  company  in  writ- 
ing be  indorsed  in  certain  cases^  one  being,  "if  this  policy  be 
assigned  before  loss,"  which  is  to  say  conversely  that,  if  the 
company  so  consent,  assignment  shall  be  valid.  It  thus  con- 
templated assignment,  and  was  an  undertaking  to  pay  to  the 
assured  or  his  assignee,  and,  when  lawfully  assigned,  the 
assignee  became  as  if  an  original  party  to  the  contract.  Af- 
ter such  assignment  only  he  could  sue.  Carpenter  v.  Insur- 
ance Co.,  16  Pet.  495,  point  4.  I  am  aware  that  it  may  be  said 
that  the  above  quoted  clause  against  assignment  does  not 
relate  to  a  mere  assignment  of  the  right  to  the  insurance 
money,  but  to  one  where  the  property  insured  is  transferred,, 
and  with  it  the  policy.  Some  cases  so  hold.  Ellis  v.  Kreut- 
linger,  2.1  Mo.  311;  />t/K'«f/  v.  Insurance  Co.,  30  Cal.  78;  Griff eij 
V.  Insurance  Co.,  100  N.  Y.  417  (3  N.  E.  Rep.  309.)  See  2  May 
Ins.  §  379.     I  do  not  see  the  force  of  this  doctrine.     It  may 
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be  applicable  to  show  that  acts  of  the  assured  may  destroy 
the  policy  notwithstanding  the  rights  of  the  assignee,  for  it 
is  not  so  far,  or  in  all  respects,  a  new  contract  with  the  as- 
signee, that  it  is  a  new  contract  of  insurance  with  him,  and 
an  end  of  the  insurance  with  the  assignor,  for  undoubtedly 
his  acts  may  avoid  the  policy  and  deprive  the  assignee  of 
right  to  recover;  but  the  argument  can  go  no  further.  The 
clause  can  not  relate  only  to  a  transfer  of  the  property  in- 
Bured,  and  with  it  an  assignment  of  the  policy,  since  a  sepa- 
ration clause  forbids  atransfer  of  the  property  insured.  The 
insurance  company  would  be  willing  to  trust  to  one  owner 
not  to  set  fire  to  the  property,  or  do  other  things  to  its  loss  or 
danger,  but  unwilling  to  trust  to  another  owner  without  its 
consent.  Hence  there  is  a  clause  against  alienation.  It 
might  be  unwilling  to  trust  any  one  who  would  have  claim 
to  the  insurance  money  by  assignment,  because  a  dishonest 
man,  who  had  little  hope  to  get  his  money  from  his  subse- 
quent mortgage,  mi;};ht  bum  the  property  to  get  his  money. 
So  when  the  assignment  is  not  to  a  mortgagee,  but  a  stran- 
ger. It  seems  to  me  that  the  company  intended  in  this  clause 
to  deny  the  right  to  assign  the  mere  claim  for  the  damage 
ensuing  upon  loss  hy  fire,  except  with  its  consent.  So 
thought  the  court  in  Ferree  v.  Insurance  Co.,  67  Pa.  St.  373. 
and  Bergson  v.  Insurance  Co.,  38  Cal.  541,  supports  this  view, 
later  than  the  Bihend  Case,  supra.  The  courts  hold  such  as- 
signment to  the  mere  claim  of  damage  in  case  of  loss  to  be 
valid.  Then  the  interest  of  the  company  insuring  is  that 
Tight  to  the  money  shall  not  go  where  it  might  be  an  induce- 
ment to  destroy  the  property,  without  any  power  in  it  to  ap- 
prove or  disapprove  the  assignment.  Why,  then,  shall  we 
fiay  that  a  broad  clause  against  assignment  was  not  meant 
by  the  company  for  its  safety  as  well  where  only  the  right 
to  the  money  is  assigned  as  where  the  policy  is  assigned  to 
one  purchasing  the  property  insured?  This  view  is  sustain- 
ed by  the  text  of  2  ^lay  Ins.  §  380.  When  an  assignment  is 
made  with  the  consent  of  the  insurer,  it  operates  as  an  agree- 
ment to  pay  the  loss  to  the  assignee.  What  else  does  it  im- 
port? Kingsley  v.  Insurance  Co.,  Cush.  400.  As  Shaw,  C.  J., 
^aid  in  Wilson  v.  Hill,  3  Mete.  (Mass.)  69,  "an  assignment 
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with  consent  constitutes  a  new  and  original  promise  to  the 
assignee."  It  is  like  an  order  indorsed  on  policy,  "Pay  to  B. 
in  case  of  loss."  Opinion  in  Bergson  v.  Insurance  Co.,  38  Cal. 
544.  This  accepted  assijainient  is-  simply  an  order  to  pay 
money  accepted.  Who  Jias legal  title  to  the  money  of  the  ac- 
cepted order?  I  see  no  difference  between  this  assignment 
«p])roved,  by  which  the  company  agreed  that  the  loss  be  paid 
to  Bentley,  and  a  clause  in  the  policy  itself,  "Loss  payable  to 
Bentley."  See  Harriiujion  v.  Insurance  Co,,  124  Mass.,  last 
words  page  131 ;  Brown  v.  Insurance  Co.,  5  R.  I.  394, 399.  Why 
may  we  not  say  the  assignee  has  legal  title  under  such  new 
contract?  To  deny  it  is  to  yield  to  mere  technicality.  "The 
assignment  and  assent  to  it  form  a  new  and  derivative  con- 
tract  out  of  the  original."  2  May  Ins.  §  378,  bottom  page 
Si»S.  "A  new  and  valid  contract  between  insurer  and  as- 
signee."   2  Rob.  Prac.  302,  §  5. 

I  conclude,  therefore,  that  legal  title  remained  in  Bentley; 
and,  even  if  he  did  orally  assign,  after  the  loss,  to  Louth, 
the  right  to  collect  the  money,  yet  suit  was  properly  brought 
in  Bontley's  name,  as  he  held  legal  title,  and  Louth  only 
equitable  title.  Bentley  got  legal  title  by  assignment  with 
the  company's  consent,  and  its  promise  to  pay  him;  but  there 
was  no  such  consent  to  the  reassignment,  the  company  not 

being  thus  a  party  to  it.  This  makes  a  difference  between 
tlie  assignment  to  I^eutley  and  his  reassignment  to  Louth, 
^uit  could  be  in  Bentley's  name,  though  in  fact  prosecuted 
for  Louth's  use,  witliout  saying  that  it  was  for  his  use, 
though  it  is  always  better  to  declare  in  a  declaration  that  the 
I>laintiff  sues  for  the  urn)  of  another,  if  such  is  the  case.  Such 
statement  is  no  part  of  the  pleading.  Tlie  cause  of  action  is 
complete  without  it.  Where  it  is  so  stated  in  the  declara- 
tion or  summons,  it  is  notice  to  debtors  to  prevent  payment 
to  assignee,  and  judgment  for  costs  may  be  given  against 
the  beneficiary.  Clarl'v  v.  Hogeman,  13  W.  Va.  718;  Clark- 
sons  V.  Doddridge,  14  Gratt.  42.  I  tlius  see  no  error  in  the 
ruling  of  the  court  refusing  to  strike  out  the  plaintiff's  evi- 
dence on  the  idea  that  he  had  no  right  to  sue,  or  in  refusing 
the  imperative  instruction  that  the  jury  must  find  for  the  de- 
fendant, or  in  refusing  instructions  8  and  0  asked  by  defend- 
ant.   Nor  do  I  see  error  in  plaintiff's  instruction  No.  7, 
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though,  as  to  the  said  le^al  point,  it  goes  further  against  the 
plaintiff  than  the  law  goes.    It  was,  however,  perhaps  of- 
fered with  reference  to  the  assignment  as  a  matter  of  fact- 
Instruction  No.  7:     "If  the  jury  believe  from  the  evidence 
that  the  plaintiff  is  entitled  to  a  verdict  in  this  case,  they 
may  find  in  his  favor,  unless  they  believe  that  there  was  an 
absolute  and  unquestioned  surrender  on  the  part  of  Bent- 
ley  of  all  his  interest  in  the  policy  sued  on,  or  its  funds  or 
proceeds,  to  A.  W.  Louth,  the  said  policy  having  been  before 
such  surrender  held  by  the  plaintiff  as  collateral  security/' 
The  question  above  discussed  is  made  and  elaborately  ar- 
gued in  brief  of  counsel,  though  in  fact  it  is  not  material 
whether  the  view  above  taken  is  right,  because  the  jury 
made  a  special  finding  that  Bentley  did  not  assign  back  to 
Louth;  and,  as  we  can  not  set  aside  that  finding,  no  matter 
what  title  Bentley  had,  legal  or  equitable,  he  could  main- 
tain the  action.    Lea\  ing  now  the  point  as  to  the  kind  of  title 
to  the  demand  vested  in  Bentley,  the  next  question  present- 
ed is  whether  the  instruction  just  quoted  is  erroneous  in  its 
use  of  the  words  **absolute  and  unquestioned."     The  evi- 
dence tended  to  show  that  Bentley  owned  a  mortga^  on 
Louth's  property,  and  Louth  assigned  the  policy  to  Bentley, 
as  mortgagee,  as  collateral  security;  and  after  the  loss  by 
fire  Bentley  handed  the  policy  to  Louth,  with  authority 
to    him    to    collect    the    insurance    money,    and    with    it 
rebuild  the  buildings,  there  being  no  further  contract  of 
assignment,  and  no  consideration  paid  further  than  the 
promise  to  apply  the  money  in  rebuilding.     There  was  evi- 
dence that  in  a  deposition  in  some  other  suit  Bentley  had 
called  it  an  assignment.     Thus  it  was  a  controverted  ques- 
tion whether  there  was  {|n  absolute  assignment  by  Bentley 
to  Louth,  entirely  divesting  Bentley  of  all  title,  so  that  he 
could  not  sue,  or  wht*ther  their  intent  was  that  Bentley  still 
retain  the  legal  right  to  the  money,  and  only  made  Louth 
his  agent  to  collect  and  apply  it.    There  was  a  good  deal  of 
evidence  in  the  examination  and  cross-examination  of  Bent- 
ley and  Louth  as  to  this  matter,  and  it  was  a  question  of  fact 
for  the  jury.    I  think  the  word  "absolute,"  under  these  cir- 
cumstances, was  meant,  and  would  be  so  understood  bv  the 
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jury,  to  tell  the  jury  that  the  intent  of  the  parties  must  have 
been  to  pass  back  to  Louth  from  Bentley  absolutely  all  his 
right  under  the  policy,  and  not  merely  a  delivery  ot  the 
policy  only  to  receive  the  money,  and  devote  it  to  Bentley's 
benefit  inj  rebuilding  j  a  mere  authority  or  agency  to  collect 
to  rebuild,  not  giving  Louth  the  money  for  his  own  use.  As- 
signment of  a  chose  is  a  sale  like  a  sale  of  a  chattel.  There 
must  be  an  intent  to  divest  the  seller  of  all  right  and  title, 
and  invest  it  in  the  assignee.  No  formal  words  are  necesr 
sary.  Anything  which  shows  an  intention  to  assign  on  the 
one  side,  and  an  intent  to  receive  on  the  other,  will  oper- 
ate as  an  assignment  if  sustained  by  sufficient  consideration. 
1  Am.  &  Eng.  Enc.  Law  835 ;  Tingle  v.  Fisher,  20  W.  Va.  497. 
An  assignment  need  not  be  in  writing,  as  no  statute  re- 
quires it.  Marcus  v.  Insurance  Co.,  68  N.  Y.  625;  Hooker  v. 
Bank,  30  N.  Y.  83 ;  2  Rob.  Prac.  256,  §  3.  Now,  as  to  the  word 
'^unquestioned/'  found  in  said  instruction.  It  could  not 
have  refei'ence  in  tiair.  to  the  trial  but  to  the  date  of  the  re- 
assignment of  the  policy  from  Bentley  to  Louth.  It  meant 
to  convey  that  a  reassignment — an  actual  reassignment — 
must  have  been  in  fact  intended  by  the  parties;  that  it 
must  appear  that  such  was  their  purpose,  without  serious 
question.  The  word  was  not  well  chosen,  but  before  we 
can  reverse  a  judgment  for  such  a  cause  we  ought  to  see 
that  the  language,  under  all  the  circumstances,  misled  or 
was  calculated  to  mislead  the  jury;  and  we  can  not  so  see  in 
this  case.  The  word  did  not  mean  that  that  point  of  defense 
must  be  sustained  by  proof  beyond  doubt  And  besides,  in 
two  of  the  instructions  of  the  defendant,  the  court  told  the 
jury  that  if  they  believed  from  the  evidence  that  the  policy 
had  been  reassigned  after  the  loss,  the  plaintiff  could  not 
recover.  These  instructions  gave  all  the  defendant  could 
ask,  clearly  guided  the  jury,  and  there  is  nothing  in  said  in- 
struction 7  inconsistent  therewith;  and  I  do  not  see  how  any 
harm  could  possibly  have  come  to  the  defendant  from  said 
instruction  7.  And  in  fact,  as  there  was  not  a  particle  of 
evidence  to  show  any  acceptance  of  the  reassignment  by  the 
company,  or  any  other  assignment  than  a  delivery  by  Bent- 
ley to  Louth  of  the  policy  with  power  to  collect  in  case  of  loss, 
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not  as  a  gift  or  sale  for  Louth's  use,  but  strictly  to  apply 
to  Bentley 's  benefit  in  rebuilding,  by  no  liew  could  Bentley 
thereby  be  divested  of  his  legal  title;  and  therefore,  if  we  say 
Louth  had  an  equity,  Bentley  could  still  sue. 

Another  question  in  the  case  is  this:  The  policy  of  in- 
surance covered  a  building,  manufacturing  machinery  in  it 
and  stock  and  materials  for  manufacturing,  while  Bentley's 
mortgage  covered  only  building  and  machinery,  and  not 
stock  and  materials.  He  recovered  an  amount  in  excess  of 
the  loss  set  down  for  the  property  included  in  his  mortgage. 
Could  he  do  this?  Could  he  recover  the  loss  for  stock  and 
materials^  as  well  as  for  building  and  machinery?  Unless 
we  overrule  (7o%  v.  Insurance  Co.,  37  W.  Va.  789  (17  8.  E. 
Rep.  303)  we  must  say  that  such  recovery  was  correct.  There 
is  more  reason  for  justifying  recovery  beyond  the  property 
included  in  the  mortgage  in  this  case  than  in  that,  for  two 
reasons:  First.  The  policy  in  that  cause,  while  to  one  per- 
son, contained  the  clavse  that  the  money  should  be  payable 
in  case  of  loss  to  "Colby,  mortgagee,  as  his  interest  may  ap- 
pear,"  while  this  policy  does  not,  nor  does  the  assignment 
I  thought  those  words  controlling  in  that  case,  limiting  the 
recovery  to  the  property  covered  by  the  mortgage.  It  is 
true,  the  assignment  in  this  case  assigns  to  "Henry  Bentley, 
holder  of  mortgage,  and  his  assigns,  all  my  title  and  interest 
in  this  policy,  and  all  advantages  to  be  derived  therefrom." 
True,  I  do  not  consider  the  words  "holder  of  mortgage"  as 
mere  descriptio  personae,  and  immaterial,  certainly  not  as  be- 
tween Louth  and  B(»utley,  as,  if  the  mortgage  were  paid, 
Bentley's  right  would  end,  and  the  policy  stand  in  favor  of 
Louth;  and  Bentley  can  claim  no  further  than  the  amount 
of  his  mortgage  debt  unpaid,  not  any  debt.  The  se<*ond  rea- 
son is  that  had  the  assignment  said  no  more  than  that  it  was 
to  Bentley,  mortgagee,  it  might  be  said  we  should  imply  the 
words,  "  as  his  interest  in  the  property  as  mortgagee  may 
appear;"  but  here  the  assignment  is  general,  not  limiting  the 
right  assigned  by  such  words,  preventing  us  from  interpo* 
lating  them  by  implication  by  saying  that  the  assignment  is 
"all  my  title  and  interest  in  this  policy,  and  all  advantages  to 
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be  derived  therefrom."  Does  not  this  cover  his  whole  de- 
mand for  loss  of  all  the  property  insured? 

It  is  urged  that  a*  ^^o  some  of  the  property  insured  Bent- 
ley  had  no  insurable  interest,  as  his  mortgage  did  not  cover 
it,  and  for  want  of  such  interest  he  can  not  take  an  assign- 
ment as  to  the  property  not  included  in  the  mortgage.  It 
is  true  that  to  insure  property  against  fire  the  party  must 
have  an  insurable  interest  at  the  dates  of  both  the  policy  and 
the  loss.  Sheppard  v.  Insurance  Co.,  21  W.  Va.  368.  Bent- 
ley  therefore  could  not  take  out  a  policy  as  to  the  stock  and 
material,  to  indemnify  him  as  a  mortgagee;  but  he  is  not  the 
insured,  but  the  assignee  of  the  insured;  and  an  assignee  of 
the  mere  right  to  money  in  case  of  loss  need  not  have  an  in- 
surable interest.  If  the  words  assigning  to  Bentley,  **holder 
of  mortgage,"  do  not  require  interest  in  assignee,  the  law 
does  not;  and  those  words  do  not  in  this  case,  because  the 
assignment  is  all  of  Louth's  right,  title,  or  advantage  under 
the  policy;  and  that  language  took  in  his  right  to  loss  from 
destruction  of  the  property  not  covered  by  the  mortgage. 

Another  question  is  this:  The  plaintiff,  in  his  bill  of  par- 
ticulars accompanying  the  original  declai'ation,  itemized  the 
subjects  of  his  claini,  aggregating  them  at  seA^en  hundred 
and  fifty  dollars,  and  later  filed  an  amended  declaration  and 

■ 

statement  claiming  the  full  amount  for  which  the  defendant 
became  liable  by  the  fire  upon  all  the  properties  insured  in 
the  policy.  I'his  amendment  is  not  a  departure  from  the 
original  as  introducing  a  new  cause  of  action.  It  introduces 
no  new  cause  of  action, but  relies  for  claim  on  the  same  policy 
and  same  fire  as  the  cause  of  aetion,  claiming  more  damages 
for  the  same  cause,  a?  in  the  first  declaration.  Clarke  v. 
Railroad  Co.,  29  W.  A' a  732  (20  S.  E.  Rep.  696);  Kuhn  v. 
Brournfield,  34  W.  Va.  252  (12  S.  E.  Rep.  619);Dakin  v.  Insur- 
ance Co.,  77  N.  Y.  600,  will  pointedly  support  this  amendment. 
If  the  amended  declaration  do  not  depai*t  from  the  original, 
any  further  claim  it  properly  introduces  is  regarded  as  in 
from  the  commencement  of  the  suit,  as  regards  the  statute  of 
limitation;  that  is,  the  time  stops  running  at  the  commence- 
ment of  suit,  and  dues  not  go  on  until  the  date  of  the  filing  of 
the  amended  declaration.    Kuhn  v.  Brownfieldf  34  W.  Va. 
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252  (12  S.  E.  Rep.  519).  "Where  an  action  has  been  begun 
within  time,  ameiidment  may  be  filed  after  time  limited  bv 
statute  setting  up  an  additional  damages  arising  out  of  the 
original  cause  of  action."  Cooper  v.  Mills  Co.y  69  Iowa  350 
(28  N.  W.  Rep.  633).  As  Bentley  could  recover  beyond  the 
property  covered  by  his  mortgage,  this  amendment,  as  to 
that,  is  ^indicable. 

There  is  a  clause  in  the  policy  fixing  a  conventional  period 

of  limitation  of  six  months.    That  does  not  alter  the  case, 

/    as  its  only  effect  is  to  shorten  the  period;  and,  if  the  further 

claim  be  on  the  same  cause  of  action,  it  gets  credit  as  to  time 

with  relation  to  the  commencement  of  suit. 

Another  question:  The  proof  of  loss  claimed  the  damage 
by  fire  to  be  a  certain  amount,  and  on  the  trial  the  plaintiff 
proved  and  recovered  more.  Could  he  do  this?  Is  he  lim- 
ited to  proofs  of  loss?  Is  it  an  estoppel  as  a  finality  upon 
him?  2  Bid.  Ins.  §  1012,  states  that:  "As  the  proofs  are 
only  made  to  show  the  insurer  a  state  of  facts  to  enable  the 
latter  to  adjust  and  pay  the  loss,  if  he  declines  to  adjust,  but 
awaits  a  suit,  the  purpose  for  which  the  proofs  were  made  is 
over;  and  therefore  it  has  been  held  that  innocent  errors  of 
statements  in  the  proofs  as  to  the  value  of  the  thing,  or  cause 
of  death,  etc,  may  be  corrected  at  the  trial ;  for  there  is  no 
estoppel."  The  cases  cited  by  him  and  other  cases  sustain 
the  position.  Insurance  Co.  v.  Kepler,  106  Pa.  St.  34,  says  such 
proofs  are  open  to  ex])!anation.  The  proof  of  loss  was  less 
than  recovery,  but  the  company  declined  to  pay,  and  awaited 
suit.  "An  insured  person  is  not  estopped,  by  the  proofs  of 
loss,  from  recovering  a  larger  amount  if  the  insurer  refused 
to  act  upon  the  proofs  and  repudiated  liability."  Sibley  v. 
Insurance  Co,,  57  Mich.  14  (23  N.  W.  Rep.  473).  See,  also. 
Insurance  Co.  v.  Kepler,  supra;  2  May  Ins.  close  section  424tf. 
Smiley  v.  Insurance  Co ,  14  W.  Va,  33,  is  authority,  against  the 
theory  that  proofs  of  loss  are  a  finality  upon  the  insured, 
holding  that  he  is  not  bound  by  the  erroneous  statement  as 
to  cause  of  fire  made  in  his  proof.  That  would  seem  a  more 
important  misstatement  than  one  as  to  amount  of  loss.  If 
there  be  no  fraud,  and  certainly  if  the  insurer  is  not  injured 
by  the  undervaluation^  as  he  is  not  here,  why  should  the  in- 
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«ured  be  precluded  from  showing  the  truth?  If  Bentley  at 
first  thought  he  could  recover  only  as  to  the  property  covered 
Ijy  his  mortgage,  and  afterwards  concluded  that  consistently 
with  law  he  could  go  beyond  that,  here  is  no  fraud,  no  estop- 
pel upon  him.  The  brief  of  counsel  for  plaintiff  in  error  re- 
lies with  emphasis  upon  Campbell  v.  Insurance  Co,^  10  Allen 
213;  and  Irving  v.  Insurance  Co.,  1  Bosw.  507,  holding  diflfer- 
ent  principles.  As  to  the  former  case,  Mr.  Wood  justly  crit- 
icizes it,  saying  it  is  based  on  the  case  of  Irving  v.  Insurance 
Co.,  just  mentioned,  decided  in  the  superior  court  of  New 
York  rity,  and  against  the  great  current  of  authority — a 
statement  which  mv  own  examination  of  numerous  cases  f ul- 
ly  verifies.  Wood  Ins.  (1st  Ed.)  §  427.  And  I  remark  as  to 
the  case  of  Irving  v.  Insurance  Co.,  that  it  is  not  from  a  court 
of  authority;  and  Mr.  Biddle,  in  the  second  volume  of  his 
work  on  insurance,  note  3  to  section  1012,  says  it  has  been 
virtually  overruled  by  the  same  court  in  Neill  v.  Insurance  Co., 
42  N.  Y.  Super.  Ct.  25'J,  which  our  library  does  not  have. 
And  in  those  ciises  the  misstatements  were  not  as  to  mere 
amount  of  loss,  but  other  facts.  The  ITnited  States  Supreme 
Court,  in  Association  v.  Sargeant,  142  U.  S.  699  (12  Sup.  Ct, 
3.32)  said  that  "the  defendant  was  not  prejudiced  by  the 
statements  and  opinions  contained  in  the  proofs  of  death, and 
the  plaintiff  was  not  estopped  thereby,  as  a  matter  of  law." 
Many  such  cases  are  to  be  found.  At  this  point  I  notice  that 
Justice  Field  dissents  from  those  two  cases  in  Instance  Co. 
y.  Newton,  22  Wall.  l\U. 

Another  question:  Defendant's  counsel  objects  that  the 
amended  declaration  combines  a  declaration  on  an  insur- 
ance policy  under  Code,  c.  125,  s.  61,  with  a  declaration  at 
common-law  comprising  common  counts  and  an  account 
stated.  It  is  not  a  declaration  for  the  policy  and  another  for 
the  money  counts,  but  it  is  a  declaration  combining  a  count 
on  the  policy  and  a  count  for  the  money  counts;  a  joinder 
of  counts.  It  is  very  common  to  insert  a  special  count  with 
<;ommon  counts  under  the  commonest  principles  of  pleading. 
4  Minor  Inst.  576,  Uil.  Unless  there  is  something  peculiar 
in  an  insurance  case,  this  is  properly  done  here.  If  a  party 
has  a  demand  against  an  insurance  company  for  loss  by  fire, 
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RDd  a  demand  for  seryice  or  money  lent,  could  he  not  avoid 
multiplicity  of  action,  and  unite  in  one  declaration  the  sever- 
al claims  as  in  ordinary  cases?  I  think  so.  Surely,  the  char- 
acter of  the  person  of  the  defendant  could  not  affect  the  gen- 
eral rule  of  pleading?.  Then,  unless  the  said  statute  has  the 
force  to  change  it,  this  rule  of  pleading  will  sustain  the  dec- 
laration in  this  regard.  That  statute  was  meant,  not  to 
change  the  form  of  action  or  pleading,  but  only  to  prescribe  a 
short  form  of  declaration  instead  of  the  prolix,  cumbrous 
forms  of  declaration  which  had  been  used  upon  policies  of 
insurance,  with  all  their  stipulations,  exceptions,  provisoA, 
and  conditions.  It  simply  dispensed  with  allegations  hither- 
to necessary,  not  changing  the  nature  of  the  action.  The 
statute  says  that  "a  declaration  or  count  on  a  policy  of  in- 
surance" may  be  to  a  certain  effect^  not  that  a  declaration 
only  may  be;  thus  implying  that  such  statutory  count  may 
be  only  one  along  with  others.  That  the  statute  (section  64) 
says  that  to  such  declaration  or  count  the  defendant  may 
plead  "that  he  is  not  liable  to  the  plaintiff  as  in  said  declara- 
tion is  alleged,"  whereas  to  the  other,  or  money  counts. 
non  assumpsit  and  other  pleas  apply,  does  not  change  the 
case.  There  may  be  such  statutory  plea  to  the  statutory 
count  on  the  policy  and  non  assumpsit  or  other  plea  to  other 
counts,  as  is  often  the  case  where  one  plea  goes  to  one  count, 
another  to  another.  And  notice  that  the  statute,  in  section 
64,  says  that  to  "any  declaration  or  count  on  a  policy  of  in- 
surance" such  plea  may  be  filed,  thus  allowing  such  plea  ta 
be  limited  to  a  particular  count  In  Travis  v.  Insurance  Co^ 
28  W.  Va.  583,  the  plea  of  non  assumpsit  was  held  to  be  good 
to  such  statutory  declaration,  as  the  declaration  there  was 
held,  in  effect,  a  good  statutory  one,  though  not  a  good  one 
under  the  common-law. 

I  see  no  error  in  plaintiff's  instructions  1,  2  and  3.  They 
involve  no  principles  of  law  not  stated  above,  and  need  not 
be  further  adverted  to. 

I  see  no  obection  to  the  following  instruction  for  plaintiff: 
"(4)  If  the  jury  believe  from  the  evidence  that  the  assign- 
ment attached  to  the  face  of  the  policy  was  made  by  A.  W. 
Louth  as  collateral  security  to  the  plaintiff,  Henry  H,  Bentley,. 
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for  a  mortgage  debt  on  part  of  the  property  insured,  and  the 
assignment  as  written  was  approved  by  the  defendant  com- 
pany, then  the  effect  of  such  assignment  was  to  give  the 
plaintiff  a  right  to  recover  in  this  action  whatever  sum,  after 
a  fire  should  occur,  Louth  would  have  been  entitled  to  re- 
cover had  no  such  assignment  and  approval  been  madLe,  with 
interest  on  said  sum  to  the  date  of  the  verdict  from  the  time 
it  became  payable  according  to  the  terms  of  the  policy  when 
complied  with  by  said  Louth.'*  Oral  evidence  showed  that 
the  assignment  of  the  land  was  contingent  on  the  happen- 
ing of  loss,  and  that  is  that  the  assignment  was  as  collateral 
security  for  a  mortgage  debt  due  Bentley  from  Louth;  but 
the  assignment  as  written  was  not  so  qualified,  but  was  ab- 
solute. Now,  the  instruction  meant  that  the  assignment  as 
written  authorized  a  full  recovery  by  Bentley,  notwithstand- 
ing it  was  collateral  security.  That  would  not  affect  Bent- 
ley's  right  to  recover,  as  that  was  a  matter  of  trust  between 
Bentley  and  Louth,  not  one  concerning  the  insurance  com- 
pany. Bentley  would  recover  the  whole,  and  any  balance 
after  paying  his  debt  would  be  in  trust  in  his  hands  for 
Louth,  at  least  not  cognizable  in  this  action. 

Defendant's  instruction  7 :  "There  being  no  evidence  that 
Shattuck,  the  adjuster,  was  authorized  to  act  for  the  defend- 
ant companj',  whatever  he  may  have  done  can  not  affect  the 
rights  of  the  defendant  in  this  case."  This  was  properly  re- 
fused. It  is  assumptive  of  the  fact  that  there  was  no  evi- 
dence tending  to  prove  Shattuck's  authority,  whereas  there 
were  some  evidence  and  circumstances  so  tending.  An  in- 
struction must  not  assume  a  fact.  Bank  v.  Als,  5  W.  Va.  50; 
Kerr  v.  Lunsford,  31 W.  Va.  660  (8  S.  E.  Rep.  493)  point  27. 

Another  question  arises  upon  a  special  question  present- 
ed by  the  defendant  for  answer  by  the  jury.  Interrogatory 
No.  5  the  court  refused  to  submit.  It  was :  "Was  this  suit  in 
fact  brought  by  Louth  through  his  attorneys,  and  has  it  been 
maintained  by  him?"  What  if  it  was?  Bentley  had  legal 
title,  and,  if  there  had  been  an  unqualified  assignment  back 
to  Louth,  it  was  an  equity,  and  Louth  could  sue  in  Bent- 
ley's  name,  as  stated  above;  and  if  he  had  a  mere  authority 
to  collect,  he,  of  course,  could  do  so.     Clarke  v.  Hogeman 
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13  W.  Va.  718;  Clark^om  v.  Doddridge,  14  Gratt.  42,  4d.  An. 
answer  '*yes"  to  this  interrogatory  would  not  have  defeated 
jplaintiff^  or  prevented  judgment  on  the  general  verdict;  and 
thus  the  interrogatory  was  immaterial^  and  for  that  reason 
was  properly  refused.  Andrews  v.  Mundy,  36  W.  Va,  22  (14  S. 
E.  Rep*.  414);  Peninsular  L.  T.  &  Manufg  Co.  v.  Franklin  /«. 
Co.,  35  W.  Va.  666  (14  S.  E.  Rep.  237). 

To  certain  other  interrogatories  the  jury  at  first  returned 
answers  which,  while  not  in  the  categorical  form  of  yes  or 
no,  yet  substantially  and  plainly  and  sensibly  answered  the 
questions;  and  on  objection  the  jury  again  retired  and  added 
to  the  former  answers,  as  suggested  by  the  court,  answers 
of  yes  and  no  to  the  questions,  respectively.  I  see  no  ob- 
jection to  a  court's  directing  a  jury  as  to  form  of  answer  in 
such  a  case.  The  answers,  taken  all  together,  after  such  ad- 
dition, plainly  convey  the  jury's  meaning,  and  give  i*lear  and 
intelligent  answers  to  the  interrogatories.  But,  moreover, 
these  questions  and  answers  are  immaterial.  The  first 
asked  is  whether  the  assignment  by  Louth  to  Bentley  was  as 
collateral  security  for  the  mortgage  debt.  What  if  it  was? 
As  stated  above,  the  assignee  of  a  debt,  though  it  be  for  col- 
lateral  security,  can  recover  it  absolutely  in  a  common-law 
action  as  to  the  debtor,  though  an  assignor  may  sue  him  for 
any  surplus  of  tho  money  received  by  him  after  payment  of 
the  debt.    Colbrooke  Collat.  Sec.  §  447. 

The  other  interrogatories,  2, 3  and  4,  if  answered  favorably 
to  the  defendant,  would  at  most  only  establish  the  reassign- 
ment back  from  Bentley  to  Louth, and, notwithstanding  that, 
Bentley  could  still  maintain,  or  Louth  as  active  prosecutor 
could  still  maintain  in  Bentley's  name,  the  present  suit. 

On  familiar  principles  of  law.  without  detailing  evi- 
dence, which  would  answer  no  legal  purpose,  we  can  not  set 
aside  the  verdict  as  contrary  to  or  unsustained  by  the  evi- 
dence.   AflBrmed. 

On  Re-argument. 

Since  the  filing  of  the  above  opinion  a  petition  for  rehearing 
suggests  that  two  points  in  the  case  have  not  been  consid- 
ered.    One  is  upon  the  question  whether  the  plaintiff  may 
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recover  more  than  the  amount  of  loss  shown  bj  his  proofs  of 
loss.  This  has  been  discussed  in  the  above  opinion,  but  the 
suggestion  in  particular  is  that  in  none  of  the  cases  cited  was 
there  a  clause  found  in  this  policy.  "The  amount  of  loss  or 
damage  to  be  estimated  according  to  the  actual  cash  value  of 
the  property  at  the  time  of  the  flire,  and  to  be  paid  sixty  days 
after  proofs  of  the  same  have  been  made;"  and  it  is  argued 
that  the  very  contract  or  policy  itself  is  to  pay  the  amount 
of  the  loss  after  proofs  of  the  same  have  been  made  by  the 
assured.  Would  the  counsel  induce  us  to  think  that  this 
clause  creates  the  right  or  cause  of  action?  Or  that  it 
means  to  give  an  unalterable  amount  of  recovery?  Or  that 
it  means  to  say  that  if  paid,  it  is  to  measure  the  payment; 
and  also,  if  not  paid,  Ihat  clause  measures  the  amount  of  the 
recovery?  That  if  action  does  not  arise  from  it,  the  extent 
of  recovery  is  limited  by  it?  I  had  not  thought  so.  I  re- 
garded this  requirement  of  proof  of  loss  as  intended  to  give 
the  insurer  circumstances  of  loss  as  a  basis  for  investigation 
and  adjustment,  and  as  Axing  a  time  for  payment.  In  Mc- 
Master  v.  President,  etc.,  55  N.  Y.  222,  it  is  held  that  "proofs 
of  loss  do  not  form  part  of  the  contract  of  insurance,  and 
the  assured  is  not  estopped  from  showing  that  a  statement  in 
the  proof  of  loss  was  a  mistake  so  far  as  it  states  facts  going 
to  annul  the  policy."  Judge  Folger  said :  "The  proofs  of  loss 
do  not  create  the  liability  to  pay  the  loss.  They  do  no  more 
in  this  aspect  than  to  set  running  the  time  at  the  end  of 
which  the  amount  contracted  for  shall  be  payable,  and  at 
which  action  may  be  brought  to  enforce  the  liability.  All 
the  elements  of  estoppel  in  pais  are  lacking  It  arises  from 
an  act  or  dec*laration  of  a  person  intended  or  calculated  to 
mislead  another,  on  which  that  other  has  relied,  and  has  so; 
acted  or  refrained  from  acting  as  that  injury  will  befall  him 
if  the  truth  of  the  act  or  declaration  be  denied."  The  clause 
in  question  in  the  policy  is  not  the  birthspring  of  the  cause 
of  action.  Concede  that  the  furnishing  of  proofs  of  loss,  un- 
less waived,  is  a  condition  precedent  to  the  right  of  action, 
and  still  that  is  not  the  source  or  cause  of  action.  In  this 
case  proofs  of  loss  were  furnished,  and  therefore,  as  to  this, 
the  right  of  action  was  complete.    The  mere  fact  that  the- 
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amount  was  too  little,  and  the  party  in  the  suit  afterward* 
claimed  more,  v^oes  not  nnllify  this  right  of  action.  It  is  not 
denied  that  suit  could  be  maintained  for  the  amount  of  loss 
shown  in  the  proofs  under  the  clause  quoted  above  from  the 
policy;  and  so  it  would  seem  that  the  point  touching  the 
proofs  of  loss  is  one  not  entering  into  the  very  right  of  action, 
but  only  one  of  the  finality  or  conclusiveness  of  the  proofs  of 
loss — w^hether  the  assured  is  bound  by  the  amount  therein 
specified,  in  the  light  in  which  it  is  regarded  in  the  above 
opinion.  In  Insurance  Co.  v.  Pulver,  126  111.  329  (18  N.  E.  Rep. 
804)  it  was  held  that  the  insured  is  not  estopped  even  by  his 
sworn  statement  in  his  proofs  of  loss,  but  may  give  evidence 
of  the  actual  amount  of  his  loss,  and  recover  accordingly. 
And  a  later  case  in  Iowa — Crittenden  v.  Insurance  Co.,  52  N. 
W.  Rep.  548 — holds  that  proofs  of  loss  do  not  limit  the 
amount  of  recovery  if  too  small.  The  authorities  cited 
above  and  in  the  former  opinion  will,  I  think,  amply  support 
the  principle  stated  in  this  Court  by  Judge  English  and  in 
corporated  in  the  syllabus  in  Rheims  v.  Insurance  Co.,  39  W. 
Va.  672  (20  S.  E.  Rep.  670)  that:  "Proofs  of  loss  are  no  part 
of  a  contract  of  fire  insurance  nor  do  they  create  the  liability 
to  pay  a  loss.  They  serve  to  fix  the  time  when  it  becomes 
payable,  and  when  an  action  may  be  commenced  to  enforce  a 
liability."  I  think  that  case  settles,  and  settles  properly, 
this  point  in  the  case.  The  clause  relied  upon  has  no  such 
ojQQee  as  is  contended  for.  I  have  no  doubt  it,  or  its  equiva- 
lent clause,  is  found  in  all  contracts  of  insurance;  and, 
though  the  cases  cited  in  the  above  opinion  may  not  show 
its  presence,  doubtless  it  was  in  those  policies  upon  which 
the  decisions  were  based, but  it  was  not  regarded  as  perform- 
ing the  function  now  claimed  for  it. 

As  to  the  two  cases  relied  upon  by  counsel  as  to  the  con- 
clusiveness upon  the  assured  of  the  proofs  of  loss — Irring  v. 
Insurance  Co.,  1  Bosw.  507,  and  Campbell  v.  Insurance  Co.,  10 
Allen  213 — in  adition  to  what  I  have  said  about  them  in  the 
above  opinion,  I  will  say  that  the  first  case  is  condemned  as 
obiter,  and  unsound  in  this  respect,  by  the  highest  court  of 
the  state  in  which  it  was  rendered.  Per  Folger,  J.,  in  Me- 
Master  v.  President ^  etc.,  supra;  and  the  case  Of  CampbeU  r. 


Bentlky  r.  Insurance  Co.  751 

Insurance  Co.  is  also  disapproved.  Schmidt  V.  Insurance  Co., 
55  Mich.  432  (21 N.  W,  Rep.  875)  holds  against  the  estoppel  of 
proofs  of  loss  in  the  language :  "An  insured  person  is  not  es- 
topped by  his  proofs  of  loss  from  showing  losses  not  men- 
tioned therein,  unless  the  insurer,  by  relying  on  the  proofs, 
has  beein  placed  in  such  a  position  that  the  admission  of  the 
further  showing  would  be  inequitable."  If  the  loss  has  been 
paid  when  proofs  of  loss  have  been  made,  their  function  is  at 
an  end;  and  so,  if  not  recognized  and  paid,  but  suit  has  b^en 
brought. 

But  perhaps  I  have  not  covered  the  exact  point,  or  rather 
the  whole  scope  of  the  exact  point,  made  by  counsel  for 
plaintiff  in  error.  He  contends  that  even  if,  as  to  policies  in 
general,  the  above  be  the  law,  still  the  policy  in  this  case 
Is  peculiar  in  making  the  "amount  of  loss"  payable  only  after 
''proof s  of  the  same"  are  furnished ;  the  usual  expression  in 
policies  of  insurance  being  "proofs  of  loss"  or  "  satisfactory 
proofs  of  loss."  The  policy's  language  is:  "The  amount  of 
loss  or  damage  to  be  estimated  according  to  the  actual  cash 
value  of  the  property  at  the  time  of  the  fire  and  to  be  paid 
sixty  days  after  proofs  of  the  same  have  been  made  by  the 
assured  and  received  by  the  company."  Does  the  word 
''same"  refer  to  the  word  "amount"  only,  and  thus  limit  the 
liability  of  the  company  to  pay  the  same  amount  of  loss  or 
damage  fixed  in  the  pioof  of  loss,  no  more  and  no  less,  as  a 
matter  of  literal  contract?  Or  mav  it  as  well  be  referred  to 
the  nouns  "loss"  and  "damage,"  used,  not  in  the  sense  of 
amount,  but  in  the  sense  merely  of  the  fact  of  the  occurrence 
of  loss?  I  incline  to  think  it  has  the  latter  meaning.  Gram- 
matically it  refers  to  them  as  well  as,  or  rather  than,  to  the 
word  "amount."  But  we  must  get  at  the  sense  of  the  clause 
' — the  intention.  Did  the  parties,  in  framing  this  policy,  in- 
tend to  tie  down  the  insured  to  a  recovery  of  just  the  amount 
specified  in  the  proofs  of  loss  unalterably,  over  all  innocent 
mistakes  of  fact  or  la^ ,  and  even  where,  as  in  this  case,  the 
company  does  not  recognize  or  act  on  the  proofs  of  loss,  but 
denies  them,  and  they  cease  to  be  longer  material  in  the  case 
further  than  to  show  the  compliance  with  the  clause  requir- 
ing them  as  a  condition  precedent  to  the  action?    I  do  not 
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think  such  was  the  intention.  I  think  we  need  not  higgle 
over  the  mere  words,  but  may  say  that  "loss"  or  "damage'^ 
a  re  here  used  in  the  sense  of  "amount,"  and  yet  the  clause  only 
means  to  demand  of  the  insured  proofs  of  loss  before  he  shall 
sue,  so  as  to  give  the  insurer  notice  of  the  loss,  and  enable  it 
to  inquire  into  the  facts,  and  adjust  the  matter,  if  it  willy 
without  suit.  The  clause  itself  tells  the  measure  of  liability 
in  saying  that  the  amount  of  loss  or  damage  shall  be  '^esti- 
mated  according  to  the  actual  cash  value  of  the  property  at 
the  time  of  the  fire."  These  words  are  just  as  much  parts 
of  the  policy  as  are  the  words  "amount"  and  ''same,"  and 
they  declare  the  actual  value  of  the  property  to  be  the  meas- 
ure of  liability.  There  can  be  no  question  about  this.  That 
value  is  the  measure  of  recovery.  It  is  likewise  the  meas- 
ure for  the  estimate  in  the  proofs  of  loss;  but,  if  that  esti- 
mate be  mistaken,  and  it  comes  to  litigation,  that  estimate 
does  not  infallibly  govern,  but  we  appeal  to  the  policy,  and  it 
tell  us  that  the  actual  value  of  the  property  shall  govern. 
If  the  proofs  of  loss  contain  by  innocent  mistake,  which 
has  not  prejudiced  the  other  party,  an  estimate  too  lai^e 
or  too  small,  it  yields  to  the  truth,  the  actual  value,  and 
does  not  as  an  estoppel  close  the  mouth  from  speaking 
and  claiming  the  truth.  Another  clause  binds  the  com- 
pany to  make  good  all  loss,  not  exceeding  the  amount 
o  ifnsurance,  or  the  interest  of  the  party;  but  it  does  not 
say  "not  exceeding  the  amount  specified  in  the  proofs  of 
loss.  If  intended,  why  not  insert  that  exception  in  such 
an  instrument  as  an  insurance  policy,  which  in  Its  draft 
has  in  these  days  attained  an  amplitude  and  clearness  of  ex- 
pression and  provision  exceeding  perhaps  almost  all  other 
instruments;  well  nigh  perfection.  Shall  a  court,  by  mere 
construction,  lean  against  the  insured  party,  and  defeat  an 
indemnity  stipulated  and  paid  for,  only  because  he  has,  by 
innocent  mistake  of  fact  or  law,  made  his  estimate  of  loss  in 
his  preliminary  proofs  too  little,  when  the  law  is  that  where 
two  constructions  of  a  policy  of  insurance  can  be  given,  that 
most  favorable  to  the  insured  must  be  given,  and  where  there 
is  doubt  as  to  meaning  of  terms  employed  by  the  company 
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to  except  it  from  liability  they  are  to  be  construed  most 
strongly  against  the  insurer.  Association  v.  Newman^  84  Va. 
52  (3  S.  E.  Rep.  805).  Thus  I  see  no  reason  for  taking  thia 
policy  out  of  the  general  principle  above  stated — that  a 
mistaken  statement  in  proofs  of  loss  is  not  conclusive  upon 
the  amount  of  recovery.  I  had  not  regarded  the  question 
so  grave  as  to  call  for  this  labored  discussion,  but  a  defer- 
ence io  the  confidence  in  it  manifested  by  the  distinguished 
and  able  counsel  for  plaintiff  in  error  seemed  to  demand  it- 
The  petition  for  n^hearing  suggests  as  its  second  point 
that  the  foregoing  opinion  does  not  consider  instruction  No.  3 
given  for  plaintiff,  and  that  it  is  mistaken  when  it  says  that 
plaintiff's  instructions  Nos.  1^  2  and  3  "involve  no  principles 
of  law  not  stated  above."  In  the  above  opinion  that  language 
referred  to  the  right  of  Bentley  to  recover  in  his  name,  and 
the  extent  of  recovery,  and  the  effect  of  proofs  of  loss;  and 
it  was  thought  that  what  was  said  did  cover  all  really  in- 
volved in  instructions  Nos.  1,  2  and  3,  which  are  here  given: 
"(1)  Whether  the  policies  were  delivered  by  Henry  H.  Bent- 
ley to  A.  W.  Louth  after  the  fire,  the  said  Bentley  saying  to 
Louth  at  the  time  of  such  delivery  to  collect  the  insurance 
money,  and  apply  the  same  to  rebuilding  on  the  mortgaged 
property,  is  a  question  for  the  jury;  and,  if  they  believe  such 
was  the  fact,  such  retransfer  of  the  policies  by  Bentley  to 
Louth  is  not  a  bar,  and  has  no  tendency  to  prevent  the  plain- 
tiff recovering  in  this  action.  (2)  If  the  jury  believe  from 
the  evidence  that  the  plaintiff  is  entitled  to  recover,  their 
verdict  should  be  for  the  whole  amount  of  the  loss  of  A.  W. 
Louth  by  the  fire  of  April  15, 1890,  on  all  of  the  insured  prop- 
erty, estimated  according  to  the  actual  cash  value  of  such 
loss  at  the  time  of  the  fire,  with  interest  on  such  amount 
from  sixty  days  after  the  proofs  of  loss  were  received  by  the 
defendant  company  to  the  date  of  the  verdict.  (3)  If  the 
jury  believe  from  the  evidence  that  the  plaintiff  is  entitled  to 
recover  in  this  action,  they  may  find  a  verdict  for  whatever 
amount  of  loss  the  jurj  believe  from  the  evidence  A.  W. 
Louth  has  suffered  by  the  fire  of  April  15, 1890,  with  interest 
on  such  amount  from  sixty  days  after  the  proofs  of  loss  were 
received  by  defendant  company  to  the  date  of  the  verdict'^ 
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But  it  is  pointed  out  in  the  petition  that  instruction  2  cor- 
rectly limits,  under  the  holding  of  this  Court  the  plaintiff's 
right  to  recover  loss  **on  all  the  insured  property  estimated 
according  to  actual  cash  value  of  such  loss  at  the  time  of  the 
fire,"  but  that  No.  3  does  not  give  this  limitation  to  loss  on 
property  insu/ed;  but  itfe  language,  without  this  limitation, 
would  allow  recovery  on  property  not  insured,  and  there- 
fore ought  not  to  have  been  given.  In  drawing  the  opinion, 
this  point  did  not  escape  me;  but  I  thought  it  wholly  un- 
reasonable to  entertraii  the  idea  that  the  court  below  meant, 
or  that  the  jury  cotild  understand  it  to  mean,  that  there  could 
be  recovery  for  loss  to  property  not  insured,  of  w^hich  there 
was  no  proof,  and  ihat  this  matter  need  not  be  discusscni.  I 
still  think  so.  Look  at  those  two  instructions  and  compare 
them.  One  of  them  tells  the  jury  the  loss  must  be  assessed 
upon  property  insured;  and  the  other,  following  it,  not  stat- 
ing, or  intimating  to  the  contrary,  would  be  read  in  harmony 
with  it  in  that  regard,  and  could  not  possibly  suggest  to  the 
jury  a  right  to  do  the  unreasonable  thing  of  going  outside  the 
policy,  and  charging  the  defendant  with  liability  for  loss  to 
property  which  it  never  insured.  The  instructions  are  not 
inconsistent.  It  would  be  subserving  a  very  critical  con- 
struction to  set  aside  a  trial  for  such  a  cause  as* this.  Can  it 
be  possible  that  the  defendant  was  injured  in  this  matter? 
I  feel  decided  that  it  was  not,  could  not  have  been.  If  we 
should  criticise  instruction  3,  we  would  yet  say  it  could  not 
possibly  have  prejudiced  the  defendant,  and  would  not  be  a 
ground  of  reversal.  Carrico  v.  Raihcay  Co,,  39  W.  Va.  86  {19 
B.  E.  Rep.  571)  point  14. 

Another  question  pressed  by  the  brief  of  counsel  for  plain- 
tiff in  error  on  rehearing  is  that  there  is  error  in  sustaining  a 
demurrer  of  the  plaintiff  to  a  certain  statement  filed  by  the 
defendant.  Tlie  declaration  on  the  policy  was  the  short  form 
in  section  61,  chapter  125,  Code,  and  the  plea  was  that  pre- 
scribed by  section  04,  that  the  defendant  was  not  liable;  and 
defendant  filed  a  statement  not  here  material,  and  later  filed 
an  additional  plea  and  statement,  to  which  the  plaintiff  de- 
murred, and  the  court  sustained  the  demurrer,  and  theplain- 
tiff  replied  generally  to  the  plea;  so  that  I  interpret  the  some- 
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what  obscure  record,  as  does  the  counsel  for  plaintiff  in  er- 
ror, as  admitting  the  plea  and  rejecting  the  statement  Coun- 
sel insists  that  entertaining  a  demurrer  to  this  statement  is 
error,  because  such  a  satement  is  not  a  pleading,  but  simply 
a  notice  of  a  defense,  and  therefore  not  subject  to  demurrer. 
Counsel  asks  us  to  review  former  conflicting  decisions,  and 
decide  this  question.  He  contends  that  such  statements  filed 
under  sections  62-05  of  chapter  125  of  the  Code,  are  but  bills 
of  particulars,  not  pleadings.  This  contention  must  rest 
on  the  idea  that  if  nnvlx  statement  be  definite  enough  to  warn 
the  plaintiff  of  the  defense,  no  matter  that  the  facts  it  states 
constitute  in  law  no  defense  to  the  action,  it  can  not  be  re- 
jected on  demurrer  or  objection,  but  must  remain  in  the  case, 
and  its  insufficiency  be  taken  advantage  of  only  on  the  trial 
by  objection  to  evidence  offered  to  sustain  it.  This  is  the 
view  held  in  Capellar  v.  Insurance  Co.,  21  W.  Va.  576.  Is  it 
<;orrect?  The  declaration  upon  a  policy  of  insurance  under 
common-law  rules  of  pleading  was  necessarily  long  and  tedi- 
ous, and  often  open  to  assault,  because  of  the  length  of  the 
formal  policy  and  its  many  provisos,  conditions  and  stipula- 
tions; and,  the  declaration  being  thus  long,  often  the  pleas  to 
it  were  also  long  imd  complicated;  and  the  legislature,  by 
section  61  and  other  sections  of  chapter  125  of  the  Code,  in- 
tended to  abolish  this  labored,  prolix  and  complicated  plead- 
ing in  such  actions  bv  substituting  the  concise  declaration 
and  the  short,  simple  plea  that  the  defendant  was  not  liable 
as  in  the  declaration  alleged,  l^ut  the  declaration  and  plea 
being  so  general,  often  gave  no  real  notice  of  the  real  nature 
of  the  claim  or  defense,  and  therefore  the  statute  gives  the 
court  or  litigants  powej'  to  require  what  is  called  a  more  par- 
ticular statement  in  any  particular  respect,  of  the  claim  or 
defense,  or  of  the  facts  expected  to  be  proved  at  the  trial. 
These  statements,  where  proper,  are  intended  to  do  what  the 
generality  of  the  statutory  declaration  or  plea  does  not  do; 
that  is,  state  the  real  nature  of  the  claim  or  defense.  Thev 
tell  the  case;  they  alone.  They  are  adjuncts  or  auxiliaries 
to  the  general  pleading,  amplifying  it,  giving  it  specification 
and  certainty.  They  give,  not  evidence,  but  cardinal  facts 
on  which  the  demand  or  defense  rests.    Why  are  they  not 
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pleadings?  When  filed,  the  party  is  confined  to  them  in 
proof.  Though  an  amplification  or  specification,  why  not 
treat  them  as  amended  declarations  or  pleas?  A  novel  as- 
signment under  common-law  is  a  pleading.  They  perform  the 
functions  of  pleadings,  and  none  that  are  not  functions  of 
pleading.  And  reflect  that  they  take  the  place  of  the  c<mi- 
mon-law  declaration  or  plea.  The  statute  has  substituted 
them  for  the  common-law  pleadings.  Herein  they  seem  to 
me  as  differing  from  the  mere  bills  of  particulars  accompany- 
ing declarations  in  aseu.npsit  and  pleas  of  payment,  or  bills 
of  particulars  under  section  46,  chapter  130,  of  the  rode, 
which  are  not  substitutionary  for  pleadings,  as  in  those 
cases  the  pleadings  are  as  required  by  common-law.  Such 
bills  of  particulars  we  have  held  to  be  not  pleadings.  Clarke 
V.  Railroad  Co.,  39  V\'.  Va.  732  (20  S.  E.  Rep.  696);  Capellar  v. 
Insurance  Co.,  21  W.  Va.  593.  But  the  statute  provisions 
as  to  statements  in  insurance  are  sui  generis,  applying  only 
to  those  cases.  If  we  hold  these  statements  to  be  not 
pleadings,  it  results  that  a  statement  may  be  filed  which, 
while  clearly  giving  notice  of  a  claim  or  defense  so  as  to 
inform  the  adverse  party  of  such  claim  or  defense,  yet 
states  a  claim  or  defense  not  good  in  law,  and  still  it 
must  remain  in  the  case,  and  the  adverse  party  can  not 
appeal  to  the  court  to  say  whether  it  is  good  in  law,  but 
must  bring  witnesses,  and  incur  other  expense^  to  meet 
a  claim  or  defense  which  at  the  trial  is  held  insufQcient.  In 
other  cases  parties  may  ar  once  chalk ;jge  a  declaration  or 
other  pleading  by  saying  by  demurrer  that  it  is  not  such  as 
to  call  upon  him  to  aiiswer  it;  yet  here  statements  perform- 
ing the  same  office  are  exempt  from  such  challenge.  Public 
policy  in  ending  litigation  speedily  calls  for  our  construc- 
tion. And  the  words  ol  section  66  justify  it,  as  it  says  that 
if  the  statement  be  adjudged  insufficient,  the  court  may  grant 
further  time  to  file  it,  or  allow  amendment,  thus  contem- 
plating that  the  court  may  be  asked  to  condemn  it;  and  this 
would  be  by  demurrer.  The  close  of  the  section  does  say 
that  no  statement  sitfiicient  to  notify  the  other  party  of  the 
nature  of  the  claim  or  defense  intended  shall  be  adjudged  in- 
sufficient, but  I  think  we  may  reasonably  say  that  the  inten- 
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tion  here  is  only  to  dispense  with  that  precision,  formality, 
tind art  required  by  the  scienceof  pleading^  and  not tolet  pass 
what  is  no  claim  or  defense  at  all  in  law.  This  Court  acted 
under  this  construction  in  the  later  case  of  Deitz  v.  Insurance 
Co.,  31  W.  Va.  851  (S  S.  E.  Rep.  616)  holding  that  the  state- 
ment being  a  specific  averment  of  the  facts  intended  to  be 
proved  to  sustain  the  action,  must  be  considered  a  part  of  the 
declaration,  and  that  a  demurrer  was  the  proper  means  of 
testing  the  legal  sulYiriency  of  the  case  as  presented  in  the 
•declaration  and  statement.  Judge  Snyder  delivered  the  opin- 
ion, and  though  he  and  Judge  Green  were  members  of  the 
Court  when  the  Capellar  Case  was  decided,  and  both  still 
members  when  theDpt7^C7a«e  was  decided,no  mention  is  made 
of  the  Capellar  Case,  but  it  was  overlooked,  or  passed  sub 
mlentio.  And  in  the  recent  case  of  Rheims  v.  Insurance  Co., 
39  W.  Va.  672  (20  S.  E.  Rep.  670)  the  same  view  of  the  statute 
is  held,  and  such  statements  considered  to  be  informal  plead- 
ings, for  reasons  given  in  that  case  by  Judge  English.  A  re- 
consideration of  the  question  has  brought  us  to  the  same  con- 
-clusion  in  the  present  case.  There  is  no  error  in  merely  en- 
tertaining a  demurrer  to  the  defendant's  statement.  As  that 
statement  set  up  a  clause  in  the  policy  providing  that  suit 
should  be  brought  within  six  months  after  the  fire,  and,  giv- 
ing dates,  relies  on  the  lapse  of  that  time  before  the  filing  of 
the  amended  declaration,  it  presented  no  defense,  as  timestop- 
ped  running  as  to  the  claim  set  up  in  the  original  and  amend- 
ed declaration  when  such  original  declaration  was  filed,  for 
reasons  given  in  the  opinion  filed  upon  the  first  decision  of 
this  case  and  published  above. 

There  is  another  reason  whv  there  is  no  error  in  entertain- 
ing  a  demurrer  to  said  statement,  and  it  is  that  the  addi- 
tional plea  was  allowed,  and  that  set  up  the  same  defense  of 
limitation  under  said  clause  in  the  policy  as  that  set  up  by 
the  statement.  I  suppose  it  not  necessary  to  set  up  a  speciflo 
defense  both  by  a  special  plea  and  a  statement.  Judgment 
affirmed. 
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CHARLESTON. 

^  J^l  Carney  et  al.  v.  Kain  et  al. 

miM  Submitted  June  24, 1895— Decided  November  9, 1896. 

1.  Construction  op  WiMiS. 

For  the  will  here  in  question,  see  Whelan  v.  Reitiy^  3  W.  Vm» 
697,  and  Wktlan  v.  BeUly^  5  W.  Va.  356. 

2.  Construction  of  Trusts— Estate  op  Tbustess. 

The  estate  taken  by  the  trustees  is  commensurate  with  the  pow- 
ers conferred  and  duties  imposed  for  the  purpose  intended  to  be  ac' 
complished.  In  this  case  the  property  was  giyen  to  the  trustees  in 
fee  simple  absolute  and  in  absolute  ownership,  and  such  an  estate 
was  required. 

3.  Construction  OP  Trusts— Continuing  Trust. 

Where  the  trustees  are  Invested  with  the  legal  title  not  as  a  dry, 
passive  trust,  but  with  active  continuing  duties  to  perform,  it  is 
called  an  active  continuing  trust    Such  was  the  truflt  in  this  caaa. 

4.  Construction  op  Trusts— Intention  of  Testator— Cotinu- 

iNG  Trust. 

In  such  case  the  court,  when  called  upon  by  the  cestuis  qtie 
tmsteril  to  close  the  trust  and  cause  the  property  to  be  conveyed 
or  turned  over  to  thr^m,  ought  to  refuse  to  grant  such  request 
where  it  was  the  intention  of  the  creator  of  the  trust  that  the  con- 
trol and  management  of  the  prco^erty  should  be  in  the  hands  of  the 
trustees,  and  subject  to  their  discretion,  or  where  the  ultimate  pur* 
poses  of  the  trust  have  not  yet  been  accomplished.  For  both  rea- 
sons such  relief  was  properly  refused  in  this  case. 

6.    Construction  op  Trusts— Power  of  Appointment— Discre- 
tion OF  Trustees. 

Where  there  is  a  power  of  appointment  of  a  certain  fund  in  the 
trustees  to  and  amorg  certain  specified  beneficiaries,  subject  to 
the  unlimited  and  uncontrolled  Judgment  and  discretion  of  the 
trustees,  such  discretion  is  not  to  be  interfered  with  in  the  absence 
of  bad  faith.  In  th's  case  there  was  such  power  of  appointment; 
and  bad  faith  is  not  charged  nor  shown,  but  a  faithful  discharge  of 
duty  is  alleged  and  affirmatively  appears. 

6.    Construction  of  Trusts— Estate  Under  Powerop  Appoint- 
ment—Executory Interests. 

The  estate  which  passes  under  such  power  of  appointment  comes 
not  from  the  trustees,  but  through  them  from  the  donor,  and  does 
not,  of  itself,  directly  create  any  contingency  in  contemplation  of 
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law,  though  it  may  naturally  render  the  vesting  of  the  executory 
interest  created  by  executory  devise  more  doubtful.  In  this  case 
such  power  of  appointment  has  no  bearing  in  determining  the 
quality  of  the  executory  interests  created  and  declared. 

7.     CONSTRaCTION  OF  TRUSTS— MOXEY— LANDS. 

When  money  is  directed  or  agreed  to  be  turned  into  land,  or  land 
agreed  or  directed  to  b^  turned  into  money,  equity  will  treat  that 
which  is  agreed  to  be  or  ought  to  be  done  as  done  already,  and  im- 
press upon  the  property,  as  to  its  being  real  or  personal,  that  spe- 
•cies  of  character  for  the  puitpooe  of  devolution  and  of  title  into 
which  it  is  'bound  ultimately  to  be  converted.  In  this  case  the 
property  was  a  residuary  fund,  comprising  iboth  real  and  personal 
property,  and,  although  the  trustees  had  full  power  to  sell  and 
convert  the  land  into  money,  they  were  not  expressly  directed  to 
do  so,  and  such  conversion  was  not  necessary  to  accomplish  the 
purposes  of  the  trust. 

8.    Construction  of  Trusts— Contingent  Executory    Inter- 
ests—Executory Devise  and  Bequests. 
By  the  fourteenth  clause  of  this  will  the  testator  created  and  de- 
clared in  favor  of  the  unborn  beinefloiaries  designated,  anfl  to  take 
effect  in  the  event  prescribed,  certain  contingent  executory  inter- 
ests in  such  residuary  fund  in  trust,  by  executory  devise  and  be- 
quest in  fee  simple  and  in  absolute  ownership. 

9.  CONSTBUCTION  OF  TRUSTS— FREEHOLD  IN  ABEYANCE— FREE- 
HOLD TO  Commence  in  Future— Remote  Interests. 
To  BMch  interests  created  by  executory  devise  the  common-law 
against  putting  the  fieehold  in  abeyance,  and  the  common-law 
rule  against  creating  freehold  estates  to  commence  in  future,  can 
not  apply,  (1)  because  It  is  conveyed  in  ^st,  (2)  because  it  is  cre- 
ated by  executory  devise,  and  (3)  because  the  common-law  rules 
are  changed  by  statute.  But  they  are  subject  to  the  rule  against 
remoteness.  That  they  do  not  contravene  such  rule  is  res  adjudi- 
cata.  See  Whelan  v.  ReiUy  (1869)  3  W.  Va.  597— a  suit  about  the 
same  will,  between  the  same  parties,  or  their  privies  in  right  or  in 
representation.) 

10.  Construction  op  Trusts— Executory  Interests. 

Such  equitable  executory  interest  remains,iwith  the  legal  estate, 
vested  in  the  trusiees  until  the  time  for  It  bo  vest  in  right  or  in 
enjoyment  comes,  when  it  springs  up  as  an  original  whole  of  its 
own  inherent  strength,  and  vests  in  the  one  who  may  then  be  as- 
certained to  have  a  right  fixed  in  interest  or  in  possesision. 

11.  Construction  of  Trusts— Time  op  Construction  of  WiLtfi. 

The  will  is  to  l>e  construed  as  of  the  time  when,  ceasing  to  be  am- 
bulatory, it  has  become  fixed  by  the  death  of  the  testator,  and  not 
in  the  light  of  subsequent  events. 
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12.    Construction  of  Trusts— Unborn  Devisee— Coktinoest 
Estate. 

The  estate  of  such  unborn  devisee  is  contingent,  and  can  not,  in 
the  nature  of  things,  become  a  vested,  equita1)le  estate  until  be 
comes  into  being. 

18.    Construction  of  Trusts— Equitable  Estate— Unborn  De- 
visee. 

For  some  purposes  in  contemplation  of  law  the  equitable  estate 
is  treated  and  considered  as  though  the  unborn  devisee  would 
probably  come  into  existence. 

14.  Construction  of  Trusts— Equitable  Estate— Possibility 

OF  Issue. 

It  can  not  he  said  that  such  interest  comprised  in  such  bequest  or 
d<evise  has  failed  until  it  has  become  incapable  of  taking  effect  by 
the  termination  of  the  time  or  event  prescribed.  The  possibility 
of  issue  is,  in  contemplation  of  law,  only  extinguished  with  life. 

15.  Construction  of  Trusts— Partial  Intestacy. 

Therefore  there  can  be  no  partial  intestacy,  for  the  will  is  valid, 
and  the  testator  disposed  absolutely,  but  contingently,  of  the 
whole  residuary  fund. 

16.  Construction  of  Trusts— Presumption  as  to  Intestacy. 

And  the  law  presumes  that  the  testator  did  not  mean  to  die  in- 
testate as  to  any  part  of  his  property,  unless  such  intent  clearly 
appear. 

17.  Construction  op  Trusts— Unborn  Devisee— ^''ontingency. 

For  the  contingency  that  the  unborn  devisee  will  not  oome  into 
existence  the  testator  did  not  provide,  but  left  such  contingency  to  • 
be  met  and  provided  for  by  law. 

# 

18.  Construction   of  Trusts— Equitable  Executory  I:nter- 

ESTS. 

If  such  contingency  shall  happen,  then  such  equitable  executory 
(interest  will  spring  up  in  its  integrity  and  vest  in  possession,  in 
present  rigiht  of  enjoyment  in  those  who  are  then  the  hedrs  at  law 
and  pecsonal  representatives  of  the  testator,  who  will  take  by  de- 
scent and  representation,  and  not  by  purchase. 

19.  Construction  of  Trusts— Possibility  of  Resulting  Trust. 

At  the  death  of  the  testator,  his  then  heirs  at  Taw.  etc.,  had  the 
possibility  of  a  resulting  trust,  contingent  and  deqE>endent  upon 
the  un'born  devisee  not  coming  into  being;  somewhat  in  analogy 
to  the  possibility  of  reverter  at  law. 

20.  Construction  of  Trusts— Possibility  of  Resulting  Trust 

—Executory  Interest. 

Such  possibility  of  resulting  trust  was  coupled  with  an  interest 
It  was  not  vested,  but  the  ones  who  would  have  taken  if  such  con- 
tingency of  the  executory  interest  being  incapable  of  taking  effect 
should  happen  comijose  the  class,  and  such  class  which  would 
then  take  was  ascertained,  though  it  wae  liable  to  open. 


Carney  v.  Kain.  761 

-21.  Construction  of  Trusts— Possibility  of  Resulting  Trust 
—Statute  of  Descent  and  Distribution— Statute  of 
Wills— Alienation  Inter  Vivos, 

Such  possibility  of  a  resulting  trust  to  such  heirs  at  law,  etc., 
was  transmisstble  under  the  statute  of  descent  and  distribution, 
and  therefore  by  devise  and  bequest  under  the  statute  of  wills; 
else  by  alienation  inter  vivos 

22.  A  case  in  which  these  principles  are  discussed  and  applied. 

Henry  M.  Russell  for  appellants,  plaintiflfs  below,  sub- 
mitted the  following  brief:* 

This  suit  is  entirely  amicable  in  its  character.  It  relates 
to  the  disposition  of  a  fund  held  by  the  principal  defend- 
ants as  trustees.  These  trustees  are  entirely  willing  that 
the  fund  may  be  disposed  of  in  accordance  with  the  prayer  of 
the  bill,  provided  only  they  can  feel  sure  that  a  decree  mak- 
ing that  disposition  of  the  fund  will  protect  them  from  the 
possible  claims  of  persons  who  may,  at  the  death  of  Mrs. 
•Carney,  assert  an  interest  in  the  fund  as  having  come  to  them 
by  the  intervening  death  of  some  of  the  present  claimants. 

In  the  court  below  it  was  argued  on  behalf  of  the  trustees 
that  they  should  be  protected  by  an  authoritative  decision 
of  this  Court  which  v*-ould  not  only  determine  the  rights  of 
the  parties  to  this  suit,  but  which  would  be  a  binding  enun- 
ciation of  the  law  of  the  state  with  reference  to  future  con- 
troversies between  other  parties.  It  was  therefore  sug- 
gested, as  a  reason  why  the  Circuit  Court  should  refuse  the 
relief  prayed  for,  that  a  decree  by  the  Circuit  Court  for  the 
plaintiffs,  which  might  happen  to  be  aflflrmed  by  this  Court 
because  the  judges  of  tJiis  Court  might  divide  equally  upon 
the  questions  presented,  and  would  consequently  not  settle 
the  law,  would  not  afford  the  desired  protection.  This  ar- 
gument, one  of  the  strongest  which  was  presented  by  the 
trustees  to  the  Circuit  Court,  can  of  course  have  no  weight 
here. 

Philip  Reilly  by  his  will  appointed  trustees,  of  whom  the 
present  trustees  are  the  successors.  By  various  clauses  of 
his  will  he  constituted  a  residuary  fund,  consisting  of  real 
and  personal  property,  and  constituting  the  residue  of  his 
estate,  by  the  second  clause  of  the  will  he  devised  and  be- 

*Briefs  of  Counsel  g-iven  in  full  by  direction  of  Court. 
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queathed  to  the  trustees.  In  this  second  clause  the  measure 
of  the  estate  given  Ihe  trustees  was  not  expressed,  but  the 
language  used  was  broad  enough  to  create  a  fee.  Bj  the 
ninth  clause  the  trustees  were  directed  to  convert  the  estate 
into  money,  so  that  the  testator  expected  the  fund  to  consist 
of  personal  property,  though  in  fact  the  trustees  still  hold  a 
part  of  it  as  real  estate*.  The  fourteenth  paragraph  of  the 
will  is  as  follows: 

*'Fourteenthly.  After  the  death  of  the  last  survivor  of 
my  three  children,  William,  Philip  and  Mary  Jane,  the  said 
residuarv  fund  shall  be  held  in  trust  for  the  children  and 
other  descendants  then  living  of  my  said  three  last  named 
children,  or  such  of  them  as  may  have  a  descendant  then  liv- 
ing, and  all  such  descendants  shall  have  equal  shares  a» 
among  themselves  without  regard  to  any  differences  in  de- 
grees of  relationship  or  descent." 

William  died  during  the  lifetime  of  the  testator.  Philip 
and  Mary  Jane  survived  the  testator,  Mary  Jane  being  one  of 
the  present  plaintiffs  and  appellants.  Philip  died  unmar- 
ried and  intestate. 

At  the  testator's  death  his  only  heirs  at  law  were  Philip 
and  Mary  Jane,  a  son  and  daughter,  and  John,  another  son^ 
who  has  since  died  intestate.  It  does  not  appear,  and  is  un- 
important, whether  John  or  Philip,  the  son  of  the  testator^ 
died  first.  At  Philip's  death  his  heirs  at  law  were  Mary 
Jane  and  John,  or  John's  children.  At  John's  death  he  left 
surviving  his  children,  who  with  Mary  Jane  are  the  present 
plaintiffs  and  appellants. 

The  testator  having  died  leaving  no  widow,  it  will  be  seen 
from  this  statement  of  the  facts  that  the  present  plaintiffs 
represent  together  the  interests  and  are  vested  with  the  es- 
tates, whatever  they  may  be,  of  all  persons  who  were  the 
heirs  of  the  t(»stator  at  any  time  since  his  decease.  If  the 
period  of  the  testator's  death  is  to  be  looked  to,  the  present 
plaintiffs  represent  the  interests  of  Mary  Jane  and  the  two 
surviving  sons,  and  so  if  the  present  period  is  to  be  looked  to 
only. 

The  trustees  say  that  the  persons  who  happen  to  be  the 
heirs  at  law  of  the  testator  when  Mary  Jane  shall  have  died,- 
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determining  those  persons  as  though  the  testator  had  died 
coineidently  with  Mary  Jane,  will  be  entitled  to  the  fund. 
The  trustees  insist^  therefore,  that,  as  it  can  not  be  told  now 
who  these  persons  will  be,  a  distribution  of  the  fund  can  not 
safely  be  made.  They  say  that  one  of  the  present  plaintiffs, 
a  child  of  John  and  a  grandchild  of  the  testator,  may  die  leav- 
ing children  who  will  survive  Mary  Jane,  and  in  that  case 
that  these  children  would  be  entitled  to  the  fund  directlv, 
and  not  through  their  immediate  parent.  The  plaintiffs  claim, 
on  the  other  haud^  that  immediately  on  the  death  of  the 
testator,  an  estate  in  the  fund  vested  in  the  testator's  heirs, 
that  is,  in  those  persons  who  were  the  testator's  heirs  at  his 
death,  though  their  estate  was  liable  to  be  defeated  by  the 
death  of  Philip  and  Mary  Jane  leaving  the  descendants  of 
either  surviving  them,  and  that  this  estate  has  passed  by 
regular  coui*se  of  inheritiince  until  it  now  resides,  as  a  vested 
estate,  in  Mary  Jane  Carney  and  those  of  the  other  plaintiffs 
who  are  children  of  John  Reilly. 

The  controversy  presents  the  same  question  which  would 
be  presented  if  Mary  Jone  were  dead,  and  if  one  of  John's 
children  were  dead  leaving  descendants,  and  a  share  of  the 
fund  were  claimed  by  the  administrator  of  this  deceased 
child  of  John,  on  the  one  hand,  and  by  John's  descendants, 
claiming  immediately  from  the  testator,  on  the  other  hand. 
Or,  the  same  question  is  presented  as  though  the  trustees 
had  paid  a  share  of  the  fund  to  one  of  John's  children,  and 
he  had  afterwards  died  leaving  children,  who  were  again 
claiming  this  share  f )  om  the  trustees. 

It  is  conceded  in  the  case  that  there  is  no  possisbility  that 
Mary  Jane  will  have  children,  and  therefore  it  Is  certain  that 
the  contingency  will  never  occur  on  which  the  fund,  under 
the  fourteenth  clause  ot  the  will,  was  to  go  to  the  descend- 
ants of  William,  Philip  and' Mary  Jane.  While  the  death  of 
Mary  Jane  has  not  yet  occurred,  it  is  entirely  proper,  if  there 
is  a  vested  estate  in  the  present  claimants,  to  direct  a  distri- 
bution of  the  fund  without  waiting  until  Mary  Jane's  death. 
If  the  present  claimants  have  a  vested  estate  in  the  fund,  so 
that  it  must  go  eventually  on  the  failure  of  the  contingency 
to  the  present  claimants  or  to  those  who  shall  then  represent 
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them  and  who  will  take  because  they  represent  them,  tfiey 
should  be  permitted  to  enjoy  the  estate  at  once,  since  it  has 
become  apparent  that  the  contingency  which  was  to  defeat 
them  can  never  happen.  The  chancellor  acted  upon  this 
principle  in  the  case  of  McComh  v.  Millery  9  Paige  265.  In 
the  more  recent  case  of  Male  v.  WiUiams,  48  N.  J.  Eq.  33,  a 
legacy  had  been  left  by  will  to  the  children  of  a  woman  yet 
unmarried,  with  a  provision  that  if  she  should  die  leaving  no 
children  the  legacy  was  to  go  to  others,  who  were  named.  She 
afterwards  married  and  had  children,  and  these  children 
claimed  that  the  legacy  should  be  paid  to  them,  although 
their  mother  was  still  living.  It  appeared  that  the  mother 
was  sixty  eight  years  of  age  and  had  been  a  widow  for  a  num- 
ber of  years,  and  that  there  was  no  possibility,  according  to 
the  ordinary  laws  of  nature,  that  she  would  ever  have  any 
other  children.  The  court  held  that  the  children  took  vested 
interests  in  the  legacy  at  birth,  subject  to  open  and  let  in 
other  children  who  might  afterwards  be  bom,  but  that  un- 
der the  circumstances  above  referred  to  there  was  no  reason 
why  the  children's  enjoyment  of  the  legacy  should  be  post- 
poned until  the  mother's  death,  and  therefore  directed  pay- 
ment accordingly. 

I  do  not  understand,  however,  that  the  trustees  in  the  case 
at  bar  insist  upon  any  objection  growing  out  of  the  i>08sibil- 
Ity  of  Mary  Jane's  having  children  or  leaving  descendants. 
The  controversy  turns  upon  the  question  whether  the  plain- 
tiffs have  vested  interests  in  the  fund,  or  merely  contingoit 
interests  dependent,  as  to  John's  children,  upon  their  surviv- 
ing Mary  Jane. 
I. —  The  estate  in  the  trustees. 

It  was  argued  in  the  lower  court  that  the  will  gave  the 
trustee  a  fee  simple  estate  in  the  fund;  that  it  was  impossible 
after  the  entire  fee  had  been  thus  given  that  any  estate 
should  remain  or  be  left  in  the  testator's  heirs.  The  con- 
clusion was  then  drawii  that  the  plaintiffs  had  no  vested  es- 
tate, but  that,  upon  the  death  of  Mary  Jane,  a  new  estate 
would  arise  in  the  persons  who  might  then  be  properly  de- 
scribed as  the  heirs  of  the  testator.  We  might  concede  in 
the  fullest  manner  that  the  trustees  took  an  estate  in  fee 
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simple  in  the  fund,  and  yet  the  concluBion  sought  to  be  de- 
duced would  by  no  means  follow.  As  will  be  more  partic- 
ularly insisted  upon  in  discussing  another  branch  of  the  case^ 
it  is  not  important  whether  the  plaintiffs  have  a  vested  in- 
terest in  the  legal,  or  only  in  the  equitable  or  beneficial  es- 
tate in  the  fund.  If  they  have  a  vested  equitable  estate,  the 
trustees,  though  holding  the  legal  fee,  hold  it  only  as  a  dry 
trust  for  the  benefit  of  the  appellants,  the  equitable  owners, 
and  the  propriety  of  distributing  the  fund  at  present  would 
be  equally  manifest. 

But  the  estate  of  the  trustees  is  not  to  be  measured  by  the 
language  used  in  devising  or  conveying  to  them,  but  by  the 
purposes  for  which  the  trust  is  constituted.  No  matter  how 
broad  may  be  the  description  of  the  estate  given,  yet,  if  the 
trust  created  is  to  be  only  for  a  limited  period,  the  estate  of 
the  trustees  will  be  limited  to  the  same  period  and  will 
cease  when  that  period  shall  have  expired.  The  leading 
case  of  Doe  v.  Considine,  6  Wall.  458,  fully  illustrates  this 
principle.  In  that  case  the  devise  was  in  the  technical  lan- 
guage appropriate  to  convey  a  fee,  being  to  the  trustees  and 
to  their  heirs.  The  trust  was  to  a  son  for  life  and,  upon  the 
decease  of  the  son,  then  to  the  child  or  children  of  the  son, 
and  their  heirs  forever.  The  conti'oversy  was  between  the 
heirs  of  a  deceased  daughter  of  the  son,  on  the  one  hand, 
and  the  trustees  or  their  heirs  on  the  other.  The  court  held 
that,  upon  the  birth  of  the  son's  daughter,  a  fee  vested  in 
her;  that  it  was  not  important  to  determine  whether  this  fee 
was  legal  or  equitable  in  its  character,  for  if  it  was  equitable 
the  same  rules  would  apply  to  it  as  though  it  were  a  legal 
estate.  But  the  court  says:  "When  a  trust  has  been  creat- 
ed, it  is  to  be  held  large  enough  to  enable  the  trustee  to  ac- 
complish the  objects  of  its  creation.  If  a  fee  simple  estate 
be  necessary,  it  will  be  held  to  exist  though  no  words  of 
limitation  be  found  in  the  instrument  by  which  the  title  wa» 
passed  to  the  trustees,  and  the  estate  created.  On  the  other 
hand,  it  is  equally  well  settled  that  where  no  intention  ta 
the  contrary  appears,  the  language  used  in  creating  the  es- 
tate will  be  limited  and  restrained  to  the  purposes  of  it» 
creation.    And  when  they  are  satisfied,  the  estate  of  the 
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trustee  ceases  to  exist,  and  his  title  becomes  extinct.  The 
extent  and  duration  of  the  estate  are  measured  bj  the  ob- 
jects of  its  creation.'' 

It  was  urged,  however,  in  the  court  below  that  the  trus- 
tees were  given  power  to  sell  the  property  which  was  devis- 
ed to  them,  and  to  sell  in  fee  simple.  Prom  this  it  was  argu- 
ed that  a  fee  was  given  tiiem  by  the  devise,  because  it  would 
be  unreasonable  to  suppose  that  those  who  were  to  convey 
in  fee  were  to  take  any  less  estate.  A  number  of  authori- 
ties were  cited  in  wiiich  it  was  held  that  where  the  estate 
of  the  trustees  was  not  described  in  the  devise  the  direction 
to  them  to  sell  would  imply  a  fee.  We  have  no  quarrel  with 
these  cases,  which  involved  merely  the  question  what  estate, 
under  such  circumstances,  would  pass  by  the  deed  of  the 
trustees.  Unquestionably  the  trustees  under  the  present 
will  could  pass  to  a  purchaser  from  them  a  fee  in  any  prop- 
erty they  might  sell.  This  however,  throws  no  light  upon 
the  question  what  estate  they  have  in  property  which  they 
do  not  sell.  The  right  to  convey  a  fee  does  not  by  any  means 
infer  a  fee  in  the  person  who  makes  the  conveyance.  It  is 
quite  usual  for  a  testator  to  give  property  to  one  for  life  and 
to  superadd  to  the  gift  a  power  to  sell  in  fee,  and  in  such  in- 
stances it  is  only  when  the  power  extends  not  only  to  the  con- 
veyance of  the  properly,  but  to  the  absolute  and  uncontroll- 
ed disposition  and  use  of  the  proceeds,  that  such  power  is 
construed  to  expand  the  life  estate  into  a  fee  simple.  It 
must  be  observed  here  that  the  power  which  the  trustees 
haA^e  to  sell  is  a  power  to  sell,  not  for  tlieir  own  benefit,  but 
for  the  benefit  of  the  fund  The  fund  is  given  by  the  will  an 
individuality  apart  from  the  portions  of  the  estate  which 
compose  it.  These  may  be  changed  at  the  discretion  of  the 
trustees;  the  fund  remains.  This  view  of  the  situation  of 
the  fund  and  the  estote  of  the  trustees  in  it,  is  illustrated 
by  the  decision  of  the  Supreme  Court  of  Rhode  Island,  In  re 
Kenyan,  17  R.  I.  149.  The  testator  devised  and  bequeathed 
his  entire  estate  to  a  trustee  and  his  heirs  for  the  life  of  the 
testator's  son  Daniel,  with  power  to  the  trustees  to  sell  any 
portion  of  the  property  with  Daniel's  consent  Any  of  the 
property  which  should  remain  was  given,  after  the  death  of 
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Daniel,  to  the  testator's  right  heirs.  Daniel  died  without 
ever  having  had  any  children,  and  the  property  was  claimed 
by  Daniel's  administrator,  on  the  one  hand,  and  by  the  tes- 
tator's then  heirs,  on  the  other.  At  the  time  of  Daniel's 
death  he  was  the  tistalor's  only  son  and  heir.  The  court 
held  that  the  estate  of  the  trustee,  though  in  terms  a  fee  sim- 
ple, and  though  an  ex])ress  power  to  sell  was  given,  was 
nevertheless  only  an  estate  for  Daniel's  life. 
n. —  The  estate  of  the  equitable  devisees  of  the  fund. 

No  interest  or  estate  was  given  by  the  will  to  William, 
Philip  or  Mary  Jane.  The  portions  of  the  residuary  fund 
which  should  be  given  to  them,  or  any  of  them,  was  left  to 
the  uncontrolled  discretion  of  the  trustees.  After  the  death 
of  the  survivor  of  them,  however,  the  residuary  fund  wajs 
to  pass  to  their  child I'en  and  other  descendants  then  living. 
This  gave  a  conting^^nt  remainder  to  the  children  and  other 
descendants  of  William^  Philip  and  Mary  Jane.  The  will 
expressly  says  that  the  fund  is  to  go  to  such  of  them  as 
may  be  living,  so  that  the  remainder  was  contingent  with 
respect  to  the  persons  who  were  to  take.  Neither  William, 
Philip  or  Mary  Jane  ever  had  a  child,  so  that  the  problem 
is  not  confused  by  the  question,  which  would  have  arisen 
upon  the  birth  of  a  child  to  one  of  them,  whether  the  re- 
mainder would  then  vest  in  that  child  or  would  still  be  con- 
tingent upon  his  surviving  William,  Philip  and  Mary  Jane. 
-  The  remainder  in  tlu*  present  case  belongs  to  the  fourth 
olass  of  contingent  remainders  as  they  were  classified  by 
Mr.  Fearne,  that  is,  remainders  limited  to  a  person  not  ascer- 
tained or  not  in  bein<4  at  the  time  when  the  limitation  is 
made.  1  Min.  Inst.  ;>^0,  391 ;  4  Kent.  Com.  207.  In  the  case 
of  Temple  v.  Scott,  1A\\  111.  290,  land  was  conveyed  to  a  trus- 
tee upon  trust  to  hold  for  a  woman  during  her  life,  and  after 
her  death  then  to  her  children  if  any  should  survive.  This 
was  held  to  create  a  contingent  remainder  to  the  children 
who  should  survive  at  the  death  of  the  cestui  que  trust,  See 
also  Coots  V.  TewcUy  decided  by  the  Supreme  Court  of  Ken- 
tucky in  1894,  and  reported  25  S.  W.  Rep.  597. 
III. —  The  estate  in  the  heirs  of  the  testator. 

When  a  devise  is  made  of  a  particular  estate  followed  by  a 


768  Carney  v,  Kain. 

contingent  remainder,  the  fee  remains  in  the  heirs  of  the  tes- 
tator until  the  happening  of  the  contingency,  and  remains 
there  as  a  vested  estate.  It  is,  it  is  true,  subject  to  be  de- 
feated and  divested  by  the  happening  of  the  contingency, 
but  it  remains  in  them  until  that  event  occurs.  The  fee  does 
not  pass  out  of  the  testator's  heirs  and  fall  back  to  them  as 
a  new  estate  if  the  contingency  does  not  happen,  which  would 
be  to  reverse  the  order  settled  by  the  law. 

The  question  presented  is  the  same  whether  the  devise 
stops  after  creating  the  particular  estate  and  the  contingent 
remainder,  leaving  an  intestacy  with  respect  to  the  rever- 
sion, or  whether  the  devise,  after  creating  the  particular  es- 
tate and  the  contiagent  remainder,  expressly  gives  the  pro- 
perty over  on  the  failure  of  the  contingency  either  to  the  tes- 
tator's heirs  or  to  another  devisee.  In  the  one  case,  the 
question  is  whether  the  heirs  as  such  retain  a  vested  estate, 
subject  to  be  divested  by  the  happening  of  the  contingenov. 
In  the  other  case,  the  question  is  whether  the  remote  devisee 
take  such  u  vested  estate.  Thus,  in  the  case  at  bar,  the  tes- 
tator created  the  particular  estate  and  the  contingent  re- 
mainder, and  died  intestate  as  to  the  reversion.  If,  instead 
of  doing  this,  he  had  provided  for  the  particular  estate  and 
the  contingent  remainder,  and  then  had  added  a  provision 
that  upon  the  death  of  the  last  survivor  of  William,  Philip 
and  Mary  Jane,  if  no  children  or  descendants  of  either  of 
them  should  survive,  the  estate  should  pass  to  the  testators 
heirs  at  law,  precisely  the  same  state  of  facts  would  have 
been  presented,  and  precisely  the  same  questions  would 
have  arisen,  as  now  iu'ises  in  the  present  case.  In  like  man- 
ner, the  question  would  have  been  the  same  if  the  testator 
had  provided  that,  after  the  termination  of  the  particular 
estate  and  upon  the  failure  of  the  contingency,  the  fund 
should  go  to  some  designated  person,  other  than  his  heirs 
at  law.  In  all  these  instances  the  question  is  whether  the 
reversioner,  or  the  remote  remainderman,  has  a  vested  es- 
tate. It  is  because  of  the  identity  of  the  questions  that  I 
have  deemed  it  strictly  pertinent  to  cite  authorities  which 
have  arisen  on  any  one  of  the  three  classes  of  circumstances. 
I  am  justified  in  this  course  not  only  by  the  obvious  reason- 
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ableness  of  it,  but  also  by  the  example  of  the  Supreme  Court 
of  Virginia  in  the  case  of  Stoaks  v.  Tan  Wyck,  83  Va.  724.  In 
that  case  the  testator  devised  land  to  his  daughter  for  life, 
and  provided  that  if  his  daughter  should  die  leaving  issue 
the  land  was  to  go,  at  the  daughter's  death,  to  such  issue  and 
to  his,  her  or  their  heirs  forever;  but  if  the  daughter  should 
die  without  leaving  issue,  the  land  should  pass  and  descend 
to  the  daughter's  heirs.  At  the  testator's  death  this  daugh- 
ter was  the  only  heir  at  law.  She  sold  the  property  and  con- 
veyed it  as  her  own,  although  she  never  had  issue.  At  the^ 
death  of  the  daughter  those  who  were  the  testator's  then 
heirs,  that  is  to  say,  who  would  have  been  his  heirs  if  he  had 
died  at  the  same  time  as  his  daughter,  claimed  the  property. 
There  was  thus  presented  the  same  question  identically 
which  is  presented  in  the  case  at  bar,  except  that  in  that 
case  there  was  an  ex]>ress  devise  to  the  testator's  heirs, 
while  in  this  there  was  merely  an  intestacy  which  permitted 
the  heirs  to  take  by  the  laws  of  inheritance.  If  Mary  Jane 
were  dead,  and  if  one  of  John's  children,  the  plaintiff's,  were 
dead,  leaving  issue  who  were  claiming  from  the  trustees 
the  share  which  had  aiready  been  paid  to  the  father  of  such 
issue,  the  two  cases  would  then  be  precisely  parallel  even  to 
the  remotest  circumstance,  except  for  the  difference  already 
noted  in  the  manner  in  which  the  heirs  of  the  testator  made 
their  claim.  There  would  be  the  same  life  estate,  the  same 
contingent  remainder,  the  same  dispute  between  the  heirs 
of  the  testator  at  his  death  and  those  who  are  called  his 
heirs  at  the  failure  of  the  contingency.  The  Supreme  Court 
of  Virginia  held  that  the  daughter,  as  the  heir  of  the  testa- 
tor, took  at  his  death  a  vested  estate  in  the  land,  subject  to 
be  defeated  by  the  happening  of  the  contingency,  but  be- 
coming absolute  when  the  contingency  failed.  On  page  734, 
however,  the  court  suggests  that  it  may  be  true  that  the  lim- 
itation of  the  ultimate  interest  to  the  heirs  of  the  testator  is, 
in  the  event  of  the  failure  of  the  prior  limitation,  tantamount 
to  the  testator's  dying  intestate  as  to  that  interest  or  rever- 
sion. In  that  evenr,  says  the  court,  that  interest  or  rever- 
sion would  have  passed  or  descended  to  the  daughter  of  the 
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testator  as  his  only  heir,  and  would  have  vested  in  interest 
in  her  immediately  upon  the  testator's  death. 

The  law  favors  the  vesting  of  estates,  and  in  donbtfnl 
cases  leans  toward  the  earliest  time  at  which  they  may  vest 
Cooper  V.  Hepburn,  15  Gratt.  551.  If  it  were  doubtful 
whether  the  estate,  which  must  manifestly  go  to  the  heirs  of 
the  testator  in  this  case  at  some  time,  should  be  held  to 
vest  at  his  death,  or  only  on  the  failure  of  the  contingent  es- 
tate, the  former  rather  than  the  latter  time  would  be  adopt- 
ed. Me  Arthur  v.  Scoti,  113  U.  S.  378.  Here  the  estate  vested 
on  the  testator's  death  in  his  heirs,  Philip,  Mary  Jane  and 
John.  Philip  having  died  unmarried  and  intestate,  his  in- 
terest passed  to  Mary  Jane  and  John.  John  having  died 
intestate  and  leaving  no  widow,  his  interest  has  passed  to  his 
children,  some  of  the  present  plaintiflFs.  The  reversion  in 
this  fund  is  therefore  a  vested  interest  in  Mary  Jane  and  in 
John's  children,  whidi  can  never  be  divested,  for  the  con- 
tingency which  might  have  divested  it  can  never  happen. 

If  this  undisposed  of  reversion  has  not  vested  in  the  heirs 
of  the  testator,  where  has  it  been  residing? 

It  is  not  in  the  trustees.  Their  estate  is  measured  by  the 
beneficial  interests  given  by  the  will,  and  there  is  no  dispo- 
sition made  in  the  will  of  this  reversion.  Their  estate  must 
absolutely  determine  upon  the  death  of  Mary  Jane.  Or,  if 
the  trustees  are  still  to  hold  the  legal  title,  then  this  rever- 
sion is  an  equitable  estate  in  reversion.  The  equitable  es- 
tate is  not  in  the  trustees  but,  as  was  said  by  the  court  in 
Doe  v.  Considine,  6  Wall.  469^  the  same  rules  of  law  apply 
to  descents  and  devises  of  equitable  as  to  those  of  legal 
estates,  and  if  this  was  an  equitable  fee  in  reversion  in  the 
testator's  heirs,  it  vested  in  them  in  precisely  the  same  man- 
ner as  it  would  have  done  had  it  been  a  legal  estate. 

The  title  is  not  in  the  contingent  remainderman,  for  there 
are  no  such  persons  in  being,  never  have  been,  and  never 
will  be. 

The  fact  that  Philip  and  Mary  Jane  were  not  only  intend- 
ed to  be  beneficiaries  during  their  lives  of  the  income  of  the 
fund,  and  of  such  of  tlio  principal  as  the  trustees  might  give 
them,  but  also  occupied,  with  John,  the  position  of  heirs  in 
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1^11010  the  reversion  vested,  does  not  militate  against  the 
principle  which  is  now  being  insisted  upon.  In  the  case  of 
JStoaks  Y.  Tan  Wyck,  83  Va.  724,  the  testator's  daughter  was 
the  life  tenant,  was  also  the  person  whose  death  was  to  oc- 
cur before  the  contiLgent  remainderman  could  take,  was 
also  the  person  whose  issue,  if  she  had  any,  were  to  take  the 
remainder,  and  yet  was  also  the  testator's  sole  heir,  in  whom 
the  court  held  the  remainder  or  reversion  to  have  vested. 
See  also  Coots  v.  YewelL  25  S.  W.  Rep.  579. 

The  authorities  are  abundant  and  uniform  in  favor  of  the 
proposition  that  under  such  circumstances  the  heirs  of  the 
testator  take  a  vested  estate.  From  the  case  of  Purefoy  v. 
Rogers,  2  Wms.  Sannd.  380,  which  was  decided  by  Lord  Hale 
in  the  reign  of  Charles  II.,  there  has  been  no  departure  or 
dissent  down  to  the  present  time.  Chancellor  Kent  announ- 
ces the  doctrine  as  an  established  canon  of  the  law.  4  Kent 
Com.  257.  The  more  recent  authorities  in  this  country  are 
equally  express  and  unequivocal. 

Reference  has  already  been  made  to  tlie  case  of  Stoaks  v. 
Tan  Wyck,  83  Va.  724.  as  being  precisely  in  point.  The  case 
of  Robinson  v.  Robinson,  89  Va.  916,  is  quite  as  apposite^  and 
in  it  the  estate  vested  as  a  reversion  to  the  heir  of  the  testa- 
tor, and  not  by  virtue  of  a  limitation  in  the  will. 

The  case  of  Coots  v.  YewiU,  25  S.  W.  Rep.  597,  is  equally  in 
point.  A  father  conveyed  land  to  his  son,  Sydney,  for  life, 
remainder  in  fee  simple  to  the  children,  heirs  and  legal  rep- 
resentatives of  Svdnev.  Svdnev  was  then  unmarried, 
and  he  never  then\'ifter  had  any  children.  After  the 
father's  death  his  other  children,  the  brothers  and  sis- 
ters of  Sydney,  conv4»yed  to  Sydney  all  their  interest  in  the 
property.  Thus  Sydney  became  entitled  to  whatever  vested 
estate  was  at  that  time  in  the  grantor's  heirs.  Sydney  sold 
and  conveyed  the  property,  and  after  his  death  the  grand- 
children of  the  gi*antor,  the  children  of  a  brother  who  had 
joined  in  the  conveyance'  to  Sydney  and  who  had  died  before 
Sydney's  death,  sued  for  the  property.  They  suggested  the 
same  claim  which  the  trustees  in  the  present  case  suggest  on 
behalf  of  the  possible  grandchildren  of  John,  namely,  that 
they  took  directly  as  heirs  of  the  grandfather,  that  their 
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father  and  his  brothers  and  sisters  had  no  estate  vested  in 
them  during  Sydney's  life,  and  therefore  that  they  were  en- 
titled to  the  property  notwithstanding  the  deed  made  by 
their  father  to  Sydney.  The  court,  held,  however,  that  the 
remainder  to  Sydney's  children  was  a  contingent  remainder, 
depending  on  the  contingency  of  their  surviving  Sydney; 
that  the  fee  remained  in  the  grantor,  notwithstanding  the 
conveyance,  and  passed  to  his  heirs,  so  that  the  deed  made 
by  his  children,  thoughi  before  Sydney's  death,  passed  the  fee 
subject  to  be  defeated  by  the  happening  of  the  contingency 
provided  for.  A  petition  for  a  reheaidng  was  overruled.  26 
S.  W.  Rep.  179.  In  this  case  it  will  be  noticed  that  there  ^as 
a  reversion  in  the  lieii  s  of  the  grantor,  and  not  a  limitation  to 
them  in  the  conveyance  by  which  the  particular  estate  and 
the  contingent  remaindei  were  created. 

In  the  case  of  Havens  v.  Seashore  Land  Company,  47  N.  J. 
Eq.  865,  the  testator  d(»A  ised  land  in  fee  tail  to  his  son  Elisha 
with  remainder,  after  the  estate  in  fee  tail,  to  the  testators 
son  John.  During  Elisha's  life,  and  of  course  therefore  be- 
fore the  failure  of  th^  contingency,  John  executed  a  con- 
veyance whereby  he  undertook  to  convey  his  right,  title  and 
interest  to  the  defendant.  Elisha  never  had  issue,  so  that 
his  estate  was  really  a  life  estate  with  a  contingent  remain- 
der to  his  issue  if  he  had  any.  Elisha  died  and  John  having 
died  before  him,  John's  children  laid  claim  to  the  land,  in- 
sisting that  they  were  the  heirs  of  the  testator  as  of  the  time 
of  Elisha's  death  when  the  contingency  failed,  and  that  the 
estate  passed  to  them  at  that  time.  The  court,  however,  held 
that  the  remainder  in  John  after  Elisha's  estate  tail  was  a 
vested  remainder,  although  it  was  uncertain  before  the  con- 
tingency happened  whether  it  would  ever  take  eflFect  in  en- 
joyment, and  therefore  that  John's  deed,  being  the  deed  of 
•  one  who  then  had  a  vested  estate,  passed  the  title  to  de- 
fendant. 

The  facts  in  the  case  In  re  Kenyan,  17  R.  1. 149,  have  already 
been  stated.  In  that  c^se  ♦here  was  a  trust  expressed  to  be 
in  fee  with  a  power  to  sell.  The  life  tenant  was,  as  in  the 
Virginia  case,  the  testator's  heir  and  the  person  whose  death 
was  to  determine  the  particular  estate  and  to  fix  the  time 
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•within  which  the  contingency  must  happen,  yet  the  court 
held  the  estate  in  the  life  tenant,  as  the  heir,  to  be  a  vested 
estatje,  and  held  his  administrators  and  heirs  to  be  entitled 
as  against  the  claims  of  those  who  would  have  been  the  heirs 
of  the  testator  at  the  timc^  of  Daniel's  death,  if  the  testator 
had  then  died. 

In  the  cast  of  Lepps  v.  Lepps,  16  S.  W.  Rep.  346,  decided 
by  the  Supreme  Court  of  Kentucky,  1891,  a  testator,  who 
died  without  children,  devised  his  property  to  his  wife  and 
4f  she  should  marry  again  and  have  children,  then  to  any 
children  she  might  leave  surviving  her,  and  if  she  should 
die  without  surviving  children,  then  to  the  testator's  brothers 
or  their  children.  Thus,  as  will  be  perceived,  a  contingent 
remainder  after  the  widow's  death  was  created  in  favor  bf 
any  children  she  might  leave  surviving  her.  Before  the 
death  of  the  widow,  and  while  it  was  still  uncertain  whether 
the  contingent  remainder  would  take  effect  or  not,  one  of 
the  testator's  brothers,  B,  died  childless  and  bv  his  will  left 
fill  his  estate  to  his  widow.  The  testator's  widow  then  died 
childless,  so  that  the  contingent  remainder  failed.  B's  widow 
-claimed  the  property  under  the  will  in  her  favor,  and  the  tes- 
tator's other  brothers  claimed  adversely  to  her.  The  pre- 
cise question  presented  by  the  case  at  bar  was  thereupon 
raised,  and  the  court  held  that,  even  during  the  lifetime 
of  the  testator's  widow,  B  had  a  vested  estate  in  the  prop- 
erty, and  that  his  share  passed  by  his  will. 

In  the  ease  of  Hill  v.  Bamardy  152  Mass.  67,  a  testator  left 
•a  fund  to  a  trustee  in  trust  for  a  son  for  life,  with  power  in 
the  trustee  at  his  discretion  to  consume  the  principal  of  the 
fund  for  the  son's  benefit.  The  will  provided  that,  on  the 
son's  death,  the  whole  fund  was  to  go  to  the  son's  issue,  but 
if  the  son  left  no  issue  the  fund  was  to  go  to  persons  named 
in  the  will.  It  will  be  seen  that  there  was  a  contingent  re- 
mainder in  the  son's  issue  who  might  survive  him,  con- 
tingent both  upon  the  surviving  of  the  issue  and  upon  the 
failure  to  consume  the  fund  in  the  son's  lifetime,  just  as  in 
the  case  at  bar  the  entire  fund  might  be  consumed  by  the 
trustees  for  the  benefit  of  the  children  named  in  the  will. 
Some  of  the  remote  l(»gatees,  who  were  to  take  on  the  son's 
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dying  without  issue,  themselves  died  before  the  son,  and  the 
testator's  son  having  finally  died  without  issue,  the  court 
held  that  the  legatees  who  died  before  the  son  had  a  vested 
estate  in  the  fund,  and  that  their  shares  passed  to  their  ad- 
ministrators. 

A  great  number  of  authorities,  many  of  which  are  cited  in 
the  eases  to  which  reference  has  been  made,  might  be 
brought  to  the  attention  of  the  Court  as  bearing  upon  one  or 
the  other  of  the  different  branches  of  the  proposition  under 
discussion.  It  has  bet^n  deemed  best,  however,  to  confine  the 
citations  to  the  cases  in  which  the  precise  question  which  is 
presented  here  has  been  passed  upon  by  the  courts.  It  will 
be  found  that  in  eveiy  one  of  the  authorities  referred  to  in 
this  branch  of  the  case,  there  was  a  contingent  remainder 
after  a  particular  estate,  and  either  a  reversion  to  the  testa- 
tor's  heirs  because  of  a  failure  to  dispose  of  the  residue  after 
the  contingent  remainder,  or  else  a  limitation  over  after  the 
contingent  remainder.  It  will  be  found  that  in  all  of  them, 
under  a  variety  of  circi^mstances,  the  precise  question  was 
passed  upon,  whether  this  reversion,  or  this  ultimate  re- 
mainder, was  a  vested  estate  pending  the  time  until  it  should 
be  ascertained  that  the  contingent  remainder  had  failed.  In 
every  one  of  them  it  was  decided  that  this  estate  was  vested, 
and  in  none  of  then  was  the  determination  of  the  persons 
who  were  to  take  i)ostponed,  as  the  trustees  would  have  it 
postponed  in  the  ca^e  at  bar,  until  the  termination  of  the 
particular  estate  ami  the  failure  of  the  contingent  remainder, 

IV.  In  the  court  below  it  was  suggested  that  the  estate 
of  the  trustees  was,  at  most,  a  base  or  determinable  fee  lim- 
ited to  last  until  the  death  of  William,  Philip  and  Mary  Jane 
without  descendants.  The  right  of  the  plaintiffs  is  so  clear 
upon  the  theory  of  llu»  case  which  has  already  been  discussed 
that  it  will  perhaps  conduce  rather  to  confusion  than  to  clear- 
ness to  urge  this  other  theory-  of  the  case.  While  the  estate 
of  the  trustees  was  to  last  for  an  uncertain  period,  yet  as  it 
must  necessarily  determine  at  the  end  of  lives  in  being  at  the 
testator's  death,  it  could  scarcely  with  propriety  be  treated 
as  a  fee  of  any  description.  As  this  feature,  however,  was 
the  subject  of  elaborate  discussion  in  the  Circuit  Court,  it 
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may  be  at  least  not  without  interest  to  present  here  the  au- 
thorities which  were  collected  apon  that  subject. 

The  plaintiffs  urged  that,  if  the  estate  of  the  trustees  was 
a  base  or  determinable  fee,  the  right  of  reverter  remained, 
as  a  vested  estate,  in  the  heirs  of  the  testator ;  that  the  conse- 
quence of  this  would  be,  just  as  upon  the  other  theory  of 
the  case,  that  the  present  plaintiffs  having  vested  estates, 
could  receive  the  fund  with  safety  to  the  trustees,  and  that 
after  the  death  of  Mary  Jane  no  one  could  claim  any  part  of 
the  fund  except  as  claiming  through  the  present  claimants. 
In  that  case  he  would  of  course  be  estopped  by  their  receipt 
of  the  fund.  It  is  not  proposed  to  elaborate  this  branch  of 
the  case,  but  to  state  briefly  our  position  with  regard  to  it. 

Notwithstanding  the  statute  of  quia  emptores,  a  base  fee 
can  be  created  in  this  country.  Universalist  Society  v.  Bo- 
land,  29  N.  E.  Rep.  524,  w^here  Mr.  Gray's  views,  as  set  forth 
in  his  essays  on  rule  against  pei'petuities,  are  repudiated  by 
the  Supreme  Court  of  Massachusetts.  See  also  2  Min.  Inst. 
86;  Boiling  v.  Petersburg ^  8  Leigh  224.  The  right  of  reverter 
is  a  vested  estate  remaining  in  the  heirs  of  the  grantor  or 
devisor.  2  Min.  Inst.  78;  1  Wash.  Real  Prop.  91  (♦64) ;  4  Kent 
Com.  11;  Church  v.  Grant,  3  Gray  142;  Sheetz  v.  Fitzwatcr,  5 
I*a-  St  116.  Our  statute  law  fairly  covers  the  subject. 
Ochiltree  v.  McClung,  7  W.  Va.  532. 

The  case  is  certainly  one  which  commends  itself  very 
strongly  to  the  consideration  of  the  Court.  The  plaintiffs 
should  have  the  relief  prayed  for  unless  the  Court  is  clearly 
bound,  by  some  infiexible  rule  of  law,  not  to  grant  it.  The 
trustees,  of  course,  have  no  interest  and  no  desire  to  prevent 
this.  So  long  as  tliey  can  be  protected  by  a  decree  of  the 
Court,  they  are  more  than  willing  to  turn  over  the  fund. 
The  granting  of  the  relief  prayed  for  will  be  manifestly  a 
very  gi'eat  advantage  to  Mar}^  Jane,  the  only  survivor  of 
the  three  children  for  whose  benefit  the  fund  seems  to  have 
been  primarily  created.  Should  Mary  Jane  die  under  the 
present  circumstances  she  could  not  direct  the  disposition 
ef  the  minutest  portion  of  the  fund.  Neither  those  who  may 
be  caring  for  her  in  her  old  age,  nor  those  whom  she  may 
herself  have  taken  under  her  protection,  nor  any  who  may 
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have  personal  claims  upon  her  of  aflfection  or  gratitude,  can 
derive  any  benefit  from  the  fund  or  any  portion  of  it.  As  ia 
set  forth  in  the  bill,  the  plaintiffs  have  agreed  among  them- 
selves that,  if  the  fund  can  be  now  divided,  a  very  substan- 
tial portion  of  it,  twenty  thousand  dollars,  shall  be  given  to 
Mary  Jane  as  her  absolute  property,  to  dispose  of  as  she 
may  wish.  It  may  well  be  thought  tliat  this  amount  would 
in  her  case  greatly  help  to  smooth  the  footsteps  of  declining 
age,  and  that  it  would  be  a  great  source  of  comfort  to  her 
during  the  few  remaining  years  of  her  life,  and  of  pleasure 
to  her  at  her  death,  to  be  able  to  pay  with  this  her  debts  of 
gratitude,  or  offer  her  tributes  of  affection. 

With  respect  to  the  other  plaintiffs,  the  question  of  the  en- 
joyment of  the  fund  in  between  them  and  their  children.  If 
the  decision  of  this  question  could  be  left  to  the  children 
themselves,  it  is  not  going  far  to  presume  that  filial  affection 
would  readily  accord  to  the  parents  the  enjoyment  of  the 
fund.  This  ought  to  be  the  decision,  and  the  court  might 
well  lean,  if  it  were  necessary  toward  a  conclusion  so  proper 
in  itself.  But  it  is  unnecessary  that  such  considerations 
should  be  emphasized.  Tlie  right  of  the  plaintiffs  is  clear 
under  the  law,  and  the  decree  of  the  Circuit  Court  should  be 
reversed. 

W.  r.  IIvBBARD  for  appellees,  defendants  below,  submit- 
ted the  following  brief: 

The  position  of  the  defendants,  the  trustees  under  Philip 
Eellly's  will,  with  respect  to  this  controversy  is  stated  in 
their  answer.  They  have  no  personal  objection  to  the 
decree  asked  by  the  complainants,  if  the  will  making  them 
trustees  would  permit  such  action,  and  if  they  could  safely 
consent  to  such  a  decree;  but  they  are  advised  that  they. can 
not  safely  consent,  and  that  the  terms  of  the  will  do  not  per- 
mit such  decree. 

Their  defense,  therefore,  while  in  some  sense  friendly,  ia 
not  merely  formal. 

As  the  brief  for  appellants  says^  it  was  suggested  in  the 
court  below  on  behalf  of  the  defendants  (the  suggestion  be- 
ing addressed  to  the  appellants'  counsel  as  well  as  to  the 
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court)  that  a  decree  should  pass  in  favor  of  the  defendants 
in  the  Circuit  Court,  because  a  decree  for  the  complainants, 
if  affirmed  by  a  divided  court  here,  would  not  protect  the 
trustees,  as  such  affirmance  would  not  under  section  4  of  art. 
VIII  of  the  State  Constitution  be  of  binding  authority  in  all 
subsequent  cases  in  all  courts  of  the  state,  and  the  decree  it- 
self would  not  be  binding  upon  heirs  of  Philip  Reilly  not  par- 
ties to  this  suit,  in  whom  the  estate  might  hereafter  vest  ac- 
cording to  the  views  of  the  trustees. 

That  suggestion,  however,  was  not  given  the  slightest 
weight,  either  by  the  Circuit  Court  or  by  appellants'  counsel, 
and  the  decree*  appealed  from  was  only  reached  after  full  and 
elaborate  argument  and  reargument,  oral  and  written,  by 
counsel, and  careful  and  profound  consideration  by  the  court. 
The  value  of  the  judgment  of  that  court  is  not  lessened  by 
reason  of  that  fruitless  suggestion  of  defendants'  counsel. 

There  are  some  considerations  which  should  be  borne  in 
mind  throughout  the  discussion  and  decision  of  this  case  and 
the  influence  of  which  should  be  felt  at  every  stage. 

First.  The  principal  defendants  are  trustees  under  the  will 
of  Philip  Reilly  and  are  bound  to  carry  out  the  trusts  im- 
posed upon  them  by  that  will.  Before  the  time  fixed  by  the 
will  for  the  determination  of  the  trust,  the  Court  is  asked  to 
put  an  end  to  the  trust  by  its  decree  and  to  require  the  trus- 
tees to  distribute  the  trust  fund.  The  trustees  suggest  that 
at  the  time  at  which  the  will  requires  them  to  make  distribu- 
tion, which  they  insist  is  the  time  of  the  death  of  Mrs.  Car- 
ney, there  may  be  othors  than  the  present  plaintiffs  entitled 
to  share  in  the  distribution.  If  this  should  be  true,  these 
others  not  being  parties  to  this  suit  w'ould  not  be  bound  by 
the  decree  of  this  Court.  The  trustees  having  no  personal  in- 
terest in  this  matter,  but  being  responsible  for  the  due  exe- 
cution of  the  trust  reposed  in  them,  ought  not  to  be  required 
to  yield  up  their  trust  and  distribute  the  trust  fund,  except 
by  a  decree  which  will  afford  them  the  fullest  protection 
when  they  comply  with  its  requirements.  Such  persons 
(other  than  the  prescient  plaintiffs),  who  may  be  entitled  to 
share  in  the  distribution  at  the  time  it  is  to  be  made,  mav  be 
citizens  of  states  other  than  West  Virginia  and  so  entitled  to 
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resort  to  the  United  States  Courts.  Those  courts,  while  of 
course  giving  great  weight  to  the  views  of  this  Court,  would 
not  be  bound  by  its  adjudication  upon  a  question  of  general 
law  such  as  is  here  presented.  In  the  case  supposcnl  a  de- 
cree requiring  the  trustee  to  pay  would  not  be  of  authoritr 
against  such  subsequent  claim.  Therefore  only  the  clearest 
convictions  upon  the  pan  of  this  Court  will  warrant  it  in  dis- 
turbing the  decr(^  of  the  court  below,  and  any  and  all  doubts 
entertained  by  this  Court  should  be  resolved  in  favor  of  the 
defendants,  so  that  they  may  have  as  nearly  as  possible  that 
complete  protection  in  acting  under  the  decree  if  it  be  ad- 

m 

verse  to  them,  which  it  must  be  conceded  persons  in  their  sit- 
uation are  entitled  to. 

Second.  By  the  twenty  second  clause  of  his  will.  Philip 
Reilly  authorized  and  required  all  questions  of  doubt  and  con- 
troversy arising  under  his  will  to  be  determined,  adjudged 
and  finally  decided  by  the  trustees.  If  this  clause  be  valid 
and  controlling,  the  judgment  of  the  trustees  that  they  can 
not  safely  act  in  the  method  suggested  by  the  bill  should  re- 
quire a  decision  against  the  plaintiffs.  Such  provisions  as 
that  contained  in  the  twentv-second  clause  are  valid  and  will 
be  given  effect  by  the  court.    1  Redfield  on  Wills  •442. 

Third.  The  question  here  presented  is  to  be  decided  ac- 
cording to  the  language  of  the  will  of  Philip  Reilly  unaffect- 
ed by  any  consideration  of  what  might  have  happened  or 
what  actually  has  happened.  Jarman's  Rule  XXI,  Ist  Red- 
lield  on  Wills  ♦ii'S:  Oufland  v.  Bourn,  115  Ind.  150-158. 

The  question  would  be  precisely  the  same  if  Mrs.  Carney 
had  half  a  dozen  children  now  living,  or  William  and  Philip 
Reilly  had  each  left  as  many  children  still  surviving.  In 
that  state  of  affairs  there  would  have  been  no  temptation  for 
wire  drawn  argument  and  it  would  have  received  scant  con- 
sideration. 

[f,  as  plaintiff  claims,  there  has  always  been  a  reversion  in 
Philip  Reilly  or  his  heirs,  then  during  the  long  history  of  this 
trust,  if  there  had  bet?n  trespass  or  waste  on  property  belong- 
ing to  the  residuary  fund  or  any  injury  affecting  its  sub- 
stance, those  heirs  would  have  had  a  right  of  action.  A  re- 
versioner having  a  vested  interest  in  reversion  may  sue  for 
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.any  injury  to  the  inheritance,  4  Kent  455.  A  reversioner  may 
tme  for  an  injury  to  property  while  held  by  a  life  tenant. 
Harvey  v.  Skipwith,  16  Gratt.  393. 

If  the  plaintiff's  position  be  correct,  these  heirs  of  Philip 
Reilly  might  in  the  case  supposed  (of  an  injury  to  the  fund 
and  of  a  large  number  of  children  to  Mary  Jane,  Philip,  and 
William)  have  brouglit  a  suit  for  such  injury.  In  such  a  case 
no  one  could  have  been  found  to  suggest  that  any  one  except 
the  trustees  would  have  such  right  of  action,  and  yet,  the 
question  is  precisely  the  same  as  that  now  presented  under 
different  circumstances. 

Fourth.  The  plaintiff's  theory  is  that  this  reversionary 
right  was  undisposed  of  by  the  will,  in  other  words,  that  as 
to  this  reversion  now  claimed  by  the  heirs,  Philip  Reilly  died 
intestate.  We  deny  this  and  say,  that  this  will  did  what  it 
says  it  did,  disposed  of  all  the  estate  of  the  testator,  real  and 
personal.    This  intent  is  plainly  manifest  from  the  will. 

In  the  question  here  presented,  there  is  therefore  involved 
the  question  whether  this  will  is  to  be  construed  as  if  there 
were  a  partial  intestacy  of  the  testator.  If,  as  we  claim,  there 
was  no  partial  intestacy,  then  the  testator's  whole  estate,  in- 
cluding this  alleged  rt  version,  was  disposed  of  by  the  will. 
The  rule  is  to  construe  a  will  so  as  to  prevent  intestacy,  en- 
tire or  partial.  Thus  it  is  said  in  Boston  Safe  Deposit  d  Trust 
Co.  V.  Coffin,  152  Mass.  95;  8  L.  R.  A.  740.  "Where  an  inten- 
tion to  dispose  of  the  whole  of  an  estate  appears  in  a  will  a 
partial  intestacy  should  not  be  recognized  unless  the  defi- 
ciencies of  expression  are  such  as  will  compel  it." 

The  case  was  much  like  the  one  at  bar,  the  heirs  of  the  de- 
visor claiming  that  by  the  failure  of  issue  of  a  devisee  a  share 
devised  to  him  for  life  reverted  tathem  as  not  being  disposed 
of  by  the  will,  but  the  court  was  so  adverse  to  that  construc- 
tion that  it  practically  supplied  language  in  the  will  to  ac- 
complish a  different  result. 

Many  cases  are  cited  in  the  note  in  8  L.  R.  A.  to  the  propo- 
sition that  a  will  must  be  so  construed  as  to  avoid  a  partial 
intestacy. 
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The  clauses  of  the  will  and  the  facts  in  the  case  which  the 
-defendants  are  advised  are  important  are  set  forth  in  their 
answer. 

The  real  dispute  between  the  parties^  though  it  be  illn»- 
trated  by  many,  suggestions  and  be  stated  in  many  different 
forms,  really  lies  in  a  very  narrow  compass.  It  is  whether 
an  estate,  a  grantable,  devisable,  descendible  estate,  in  this 
residuary  fund  vested  inPhilipReilly's  heirs  at  the  time  of  his 
death  or  whether  there  was  in  them  a  mere  possibility  of  re- 
verter which  could  not  vest  until  the  death  of  William, 
Philip,  and  Mary  Jane,  childless. 

The  importance  of  the  dispute  grows  out  of  the  fact  that 
when  the  last  named  event  shall  occur,  and  the  estate  shall 
vest  according  to  our  views,  the  heirs  of  Philip  Reilly  in 
whom  it  will  then  vest  may  not  be  the  same  as  those  who 
now  join  Mrs.  Carney  as  co-plaintiffs.  Some  of  the  present 
plaintiffs  may  die  in  the  meantime.  The  shares  which  these 
plaintiffs  pray  may  be  paid  to  them  will,  as  to  such  of  them 
AH  may  die  before  Mrs.  Carney,  turn  out  to  belong  to  their  sur- 
vivors, whether  their  children  or  their  co-plaintiffs,  and  the 
trustees  when  called  upon  by  those  entitled  to  these  shares 
at  the  time  when  they  shall  vest,  will  find  no  protection  un- 
der a  decree  against  them  in  this  suit.  The  question  as  to 
thi;  time  when  these  interests  vest  has  been  decided  bv  the 
Court  of  Appeals  in  Whe1<in  v.  Reilly,  3  W.  Va.  597, 612,  a  caae 
to  which  the  present  litigants  were  privy,  and  has  been  de- 
cided upon  the  admission  of  the  parties.  "It  is  admitted," 
the  Court  says,  "that  the  estates  bequeathed  by  the  residuary 
<;lause  must  vest,  if  at  all,  on  the  death  of  the  survivor  of  the 
three  persons,  John,  William,  and  Mary  Jane." 

It  will  be  well  to  (consider  the  difference  between  a  right  of 
reverter  and  a  possibility  of  reverter.  Of  course  it  is  neces- 
spry  at  the  outset  that  the  words  used  in  this  discussion  shall 
be  understood  clearly  and  in  the  same  way  by  the  disputants. 
No  progress  will  be  made  if  we  use  the  word  "right,"  some  of 
us  meaning  that  which  justly  belongs  to  one,  and  some  of  us 
meaning  that  which  one  may  or  may  not  receive.  The  plain- 
tiff's counsel  said  in  his  argument  below  that  he  was  unable 
to  conceive  of  a  possibility  which  is  not  also  a  right.     He 
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therefore  concluded  that  right  and  poBsibility  mean  the  same 
thing  and  that  where  judges  and  law-writers  say  '^a  mere 
possibility'^  he  is  at  liberty  to  substitute  the  word  "right." 
These  words  in  their  common  acceptation  maj'  be  defined  as 
Webster  does.  "Possibility.  That  which  is  possible;  in 
low  a  contingency;  a  thing  or  event  that  may  or  may  not  hap- 
pen; a  contingent  interest  in  real  or  personal  estate." 
"Right."  That  which  justly  belongs  to  one;  that  which  one 
has  a  claim  to  possess  or  own."  Anderson's  Law  Dictionary 
says:  "Possibility.  An  event  which  may  or  may  not  hap- 
pen." "Right  An  enforceable  claim  or  title  to  any  subject 
matter  whatever." 

Plaintiffs'  counsel  ff^U^  it  was  difiicult  to  define  this  possi- 
bility without  calling  it  a  right,  because  it  is  something 
which  is  proper  to  the  grantor  and  which  does  not  belong  to 
mankind  generally.  It  is  possible  that  a  son  may  hereafter 
inherit  from  a  father  who  is  still  living.  It  is  not  possible 
that  mankind  generally  should  inherit  from  that  father. 
The  possibility  is  proper  to  that  son  only.  Yet  even  Mr.  Rus- 
s*»ll  would  hesitate  to  say  that  that  son  had  a  right  to  so  in- 
h(  ril. 

The  fact  that  a  thing  is  possible  to  one  and  not  to  others 
does  not  change  the  nature  of  a  possibility  and  transmute  it 
into  a  right. 

It  is  true  that  text-writers  have  in  their  indexes  and  in  cas- 
ual reference  spoken  of  aright  of  reverter,  but  the  text-writers- 
who  do  this,  and  all  other  text-writers,  when  they  come  to  ac- 
curate statement  and  description,  speak  of  a  reverter  or  pos- 
sibility of  reverter  as  distinct  from  a  reversion.  Thus  Chan- 
cellor Kent,  vol.  4,  page  10.  "It  is  a  possibility  of  reverter 
when  the  estate  determines;"  page  11.  "But  there  still  ex- 
isted the  possibility  of  a  reverter  in  the  donor;"  page  12, 
"Where  the  donor  had  but  a  bare  possibility  before." 

Prof.  Minor  calls  this  a  mere  possibility  of  reverter. 

If  it  be  a  right  it  is  only  what  Chancellor  Harper  calls  in 
Adanis  v.  Chaplin,  1  Hill  (S.  C.)  268,  a  "right  of  possibility  of 
reverter." 

Inasmuch  as  all  text-writers,  including  those  who  care- 
lessly speak  of  a  right  of  reverter,  always  use  the  term  "posk 
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sibility  of  reverter/'  when  they  are  talking  accurately  and 
carefully^  it  is  fair  to  aRBume  that  the  latter  phrase  best  de- 
scribes the  claim  whioli  the  plaintiffs  here  set  up. 

A  consideration  of  the  real  nature  of  this  claim,  of  what  it 
is  and  what  can  be  done  with  it^  will  supply  conclusions  use- 
ful in  the  discussion^  and  will  therefore  be  attempted  at  this 
point. 

It  must  be  remembered  that  the  plaintiffs'  claim  is  that 
they  have  an  testate,  inherited  from  Philip  Reilly,  an  estate 
which  he  might  have  devised  or  granted,  an  estate  as  to 
which  he  died  intestate  and  which  was  transmitted  to  than 
by  descent.  In  other  words,  while  they  admit  that  what 
they  have  is  not  a  reversion,  their  statement  of  its  qualities 
shows  that  it  is  a  reversion. 

"A  distinction  is  made,  however,  between  a  reversion, 
which  is  an  estate  vested  in  present,  although  to  be  enjoyed 
in  the  future,  and  capable  of  being  transmitted  by  descent, 
devise  or  grant,  and  a  mere  possibility  of  reverter."  2  Minor, 
420. 

"A  reversion  is  a  vested  interest  or  estate  and  may  be  con- 
veyed,''4Kent  354,  "but  if  A  has  only  a  possibility  of  reverter 
as  in  the  case  of  a  qualified  or  conditional  fee  at  common- 
law,  he  has  no  reversion."    4  Kent  353. 

We  can  not  agree  with  the  suggestion  which  has  been 
made,  that  this  is  an  estate  on  condition.  Here  is  no  condi- 
tion and  no  breach.  No  condition  is  expressed  and  none  is 
implied.  Without  discussing  this,  it  is  enough  to  refer  to 
Kent^s  lecture  on  Estates  upon  Condition,  4  Kent.  Com.  122, 
from  which  much  of  Ihe  learning  displayed  in  the  decision 
of  Brattle  Square  Church  v.  Grant,  3  Gray  142,  is  derived,  and 
from  which  it  will  tippear  how  foreign  an  estate  upon  condi- 
tions is  in  every  respect  from  the  estate  devised  by  the  will 
of  Philip  Reilly.  Whatever  possibility  or  right  of  reverter 
there  may  be  in  an  estate  on  condition,  a  right  which  exists 
because  of  the  condition,  is  not  important  here  where  we 
have  no  condition. 

Words  of  condition  render  the  estate  liable  to  be  defeated 
if  the  event  expressed  in  the  condition  arises  before  the  de- 
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termination  of  the  estate  or  the  completion  of  the  period  de- 
■scribed  by  the  limitation.  4  Kent.  126.  There  are  no  such 
words  in  the  case  at  bar. 

Nor  is  this  a  case  of  conditional  limitation,  because  there 

18  no  limitation  over  to  a  third  person  if  a  condition  be  not 
fulfilled.  This  being  neither  a  case  of  estate  on  condition  or 
of  conditional  limitation,  the  case  of  Brattle  Square  Church 
T.  Grants  which  discuHses  only  those  estates,  is  not  pertinent 
liere.  What  we  have  here  is  a  very  different  thing,  a  condi- 
tional fee.    See  4  Kent  11. 

We  cLiim  first  that  the  estate  devised  to  the  trustees  was 
an  absolute  fee-simple.  If  this  be  so,  of  course  there  was  no 
estate  remaining  in  the  testator.  The  estate  devised  to  the 
trustees  was  an  absolut  fee-simple,  we  say,  because  of  the 
language  of  the  will  which  repeatedly,  clauses  2,  4,  9,  12,  14, 

19  and  22,  gives  to  the  trustees  all  the  testator's  estate  and 
all  his  powers  with  reiripect  to  it.  The  fourth  clause  empow- 
•ers  the  trustees  to  do  all  acts  in  relation  to  the  testator's  es- 
tate as  fully  as  he  could  do  if  he  were  in  life. 

It  is  nothing  to  the  point  to  say,  that  the  estate  of  the 
trustees  will  be  limited  to  the  purposes  of  the  trust  and  the 
legal  estate  vested  in  them  will  be  no  greater  than  the  equit- 
able  estate  given  to  the  beneficiaries.  For  here  the  purposes 
of  the  trust  require  thrit  the  trustees  should  have  the  fee,  and 
the  equitable  estate  in  Uh}  which  the  beneficiaries  may  take 
from  tlie  trustees  requires  that  the  legal  estate  in  fee  should 
be  vested  in  the  latter. 

It  is  true  as  said  in  Milhollen  v.  Rice,  13  W.  Va.  526,  that  if 
the  estate  of  a  tenant  is  expressly  restricted  to  a  life  estate 
a  superadded  power  to  him  to  convey  a  fee  does  not  create  a 
fee,  but  as  the  same  case  points  out,  where  the  estate  is  not 
expressly  restricted  to  a  life  estate,  but  is  expressed  in  in- 
definite terms,  such  a  superadded  power  opei^ates  to  require 
the  will  to  be  construed  to  devise  an  absolute  fee  simple  to 
the  tenant.  It  will  be  well  to  observe  here/  for  the  failure 
to  observe  it  has  more  than  once  misled  the  plaintiffs'  coun- 
sel, that  the  children,  William,  Philip,  and  Mary  Jane,  have 
no  estate,  right  or  interest  in  the  residuary  fund.  The  trus- 
tees had  the  entire  estate  in  that  fund.    The  children  might 
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receive  none  of  the  income  or  all  of  the  income,  none  of  the 
principal  or  all  of  the  principal,  as  the  trustees  in  their  un- 
controlled discretion  might  determine.  How*can  it  be  said 
in  such  a  case  that  the  estate  of  the  trustees  is  measured  by 
the  estate  given  to  the  beneficiaries?  Looking  at  it  in  an- 
other way  these  three  children  were  not  beneficiaries  at  all. 

It  was  not  a  mere  power  to  convey  that  was  here  given  to 
the  trustees.  They  had  that  power  and  more.  They  could 
not  only  transfer  the  fee  to  the  purchaser  from  them,  but 
they  could  transfer  the  whole  consideration  received  from 
such  a  purchaser  to  any  of  the  three  children  if  they  chose 
and  so  wipe  out  so  much  of  the  trust  fund  and  end  so  much  of 
the  trust.  The  purposes  of  their  trust  contemplated  that  they 
might  do  everything  with  Philip  Reilly's  estate  that  he  could 
do,  bestow  all  of  this  residuary  fund  on  these  three  children, 
put  an  end  to  Philip  Reilly's  estate  and  their  own  estate  in 
this  property  by  transferring  it  to  these  children.  Such 
purpose  could  only  be  efi'ectuated  by  putting  the  fee  in  the 
trustees.  The  same  considerations  apply  if  we  consider 
these  childrens'  children  as  the  beneficiaries  spoken  of.  If 
anv  estate  should  remain  in  the  trustees  at  the  death  of  the 
longest  liver  of  the  three  children,  the  fee  of  the  residuary 
fund  was  to  go  to  the  children  and  descendants  of  those 
three  children.  And  for  this,  the  final  purpose  of  the  trust, 
there  was  the  same  necessity  that  the  trustees  should  have 
the  absolute  fee  simple.  This  it  was  the  plain  intent  of  the 
testator  throughout  his  will  to  give  them.  The  intention  of 
the  testator  must  prevail.  The  manifest  intention  must 
have  effect  unless  some  rule  of  law  is  violated  thereby. 
Hinton  v.  Milburn,  23  W.  Va.  166, 171. 

It  has  been  said  that  whether  the  trustees  have  a  fee  sim- 
ple or  not  is  immaterial,  since  it  is  agreed  that  their  estate 
will  be  determined  by  the  death  of  Mrs.  Carney,  childless. 
It  is  immaterial  whether  their  absolute  fee  simple  estate 
may  be  determined  by  the  happening  of  a  contingency,  but 
it  certainly  is  not  immaterial  whether  that  estate  is  a  fee 
simple  or  not,  because  if  they  have  a  fee  simple  that  puts  an 
end  to  the  plaintiffs'  claim  of  an  estate  remaining  in  the  tes- 
tator's heirs,  for  if  the  testator  parted  with  the  fee  simple 
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liie  heirs  could  have  neither  reversions  or  reverter,  right  of 
reverter  or  possibility  of  reverter^  nor  anything  else. 

The  same  conclusions  follow  if  the  estate  devised  to  the 
trustees  be  considered  as  a  fee  qualified,  base  or  determina- 
ble. In  such  case,  under  the  statutory  jirovisions  of  thi» 
State,  there  is  no  estate  remaining  in  the  grantor. 

We  must  first  consider,  however,  whether  there  can  now 
exist  in  this  state  even  a  possibility  of  reverter,  and  involved 
in  that  is  the  questiim  whether  there  may  now  be  in  this, 
state  a  qualified  fee.  This  question  has  been  thoroughly 
examined  by  Prof.  Gray  in  his  work  on  the  Rule  Against 
Perpetuities.  The  conclusion  to  which  he  comes  is  that  a 
possibility  of  reverter  can  not  exist  in  West  Virginia,  or  in- 
deed in  any  state  except  in  Pennsylvania  and  South  Caro- 
lina, sections  31,  24,  HO,  or  in  England.  Id.  section  23.  Pos- 
sibilities of  reverter  are  not  valid  interests.  Id,  sections  34 
to  37. 

In  Pennsylvania  tenure  exists,  and  a  qualified  fee  may  be 
valid.  Id,  section  38.  But  in  the  other  states  there  is  either  no 
tenure  or  the  statute  Quia  Emptores  is  in  force  and  in  neithei> 
case  can  there  be  any  possibility  of  reverter.     Section  39. 

But  if  we  concede  that  the  fee  devised  was  not  absolute,. 
but  only  conditional  at  common-law,  and  that  such  condi' 
tional  fee  might  now  exist  in  this  state,  still  no  reversion 
remained  in  the  donor  "because  the  grantee  of  such  an  es- 
tate was  considered  as  having  the  absolute  property  of  it 
and  the  donor  had  only  a  possibility  of  reverter,  not  an  ac- 
tual estate  in  reversion."     1  Lomax  Digest  603. 

The  interest  abiding  in  a  grantor  of  a  qualified  or  defeasi- 
ble fee  or  of  an  estate  in  fee  to  a  corporation  is  not  a  rever- 
sion which  is  an  estate,  but  the  possibility  of  a  reverter.  Id. 
604, 

A  conditional  fee  at  common-law  was  by  the  statute 
De  Bonis  turned  into  an  estate  tail  and  then  a  distinct  estate 
in  reversion  arose  in  the  donor.     1  Lomax  503;  4  Kent  353. 

Our  statute  has  turned  an  estate  tail  into  an  absolute  fee- 
simple,  thus  wiping  out  the  reversion.  This  is  an  estate  in 
fee  conditional,  2  Minor's  Inst.  78;  it  was  to  go  to  the  chil- 
dren and  other  descendants  of  William,  Philip,  and  Mary 
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Jane.  This  estate  in  fee-  conditional  was  converted  into  an 
estate  tail  by  the  statute  De  Donis,  2  Minor's  Inst.  78. 

On  the  7th  dav  of  October,  1776,  this  fee  conditional  would 
have  been  an  estate  tail,  bnt  by  the  Virginia  Acts  of  Assem- 
bly of  1776  and  1785.  the  provisions  of  which  are  retained  in 
our  Code^  chapter  71,  section  9,  such  an  estate  shall  be  deem- 
ed a  fee  simple. 

So  if  we  consider  this  a  fee  conditional  at  common-law,  in- 
stead of  a  fee  simple  absolute,  still  ^^e  find  that  by  reason  of 
the  statute  adverted  to  this  has  become  and  is  a  fee  simple 
absolute.  Having  devised  a  fee  simple  absolute,  there  could 
have  been  no  reversion  or  even  possibility  of  reverter  in  the 
testator  or  his  heirs. 

The  last  clause  of  this  section  has  been  referred  to  as  inti- 
mating that  there  may  be  a  reversion  after  even  a  fee  simple. 
That  clause  is  as  follows:  "And  every  limitation  upon  such 
an  estate  shall  be  held  valid,  if  the  same  would  be  valid 
when  limited  upon  an  estate  in  fee  simple  created  by  techni- 
cal language."  The  words  "fee  simple"  can  not  here  mean 
absolute  fee  simple,  such  as  we  claim  to  have  passed  by 
Philip  Reilly's  devise  to  the  trustees.  That  would  be  a  con- 
tradiction in  terms.  If  the  whole  estate  was  devised,  no  re- 
version could  remain,  and  so  Judge  Hoffman  says  in  Ochil- 
tree  v.  MeChmg,  7  W.  Va.  245.  "It  may  be  remarked  that  in 
one  of  the  provisions  before  quoted,  there  is  a  reference  to  an 
estate  limited  upon  a  fee  simple.  The  limitation  of  a  fee  abso- 
lute to  one  person  and  an  estate  over  to  another  is  a  contra- 
diction. A  fee  qualified  or  conditional,  or  a  less  estate  is 
necessarily  implied  in  a  limitation  over"  and  the  judge 
points  out  that  there  is  authority  for  the  use  of  the  phrase 
"fee  simple"  as  including  not  only  fee  absolute  but  fee  qual- 
ified or  conditional. 

We  can  not  claim  that  Ochiltree  v.  McClung  is  authority  on 
this  question,  for  all  that  is  quoted  by  either  Mr.  Bussell  or 
myself  is  obiter  dictum,  the  only  question  for  decision  in  that 
case  having  been  whether  an  appointment  by  writing  wit- 
nessed by  two  persons  was  good  under  a  will  which  required 
such  appointment  to  be  witnessed  by  three,  a  question  which 
certainly  did  not  call  for  the  discussion  we  find  in  the  report. 
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But  what  Judge  HofTman  says  is  instructive  and  reasons 
strongly  with  us.  Remember  that  we  do  not  deny  that  the 
residuary  fund  will  revert  at  Mrs.  Carney's  deaths  and  will 
then  vest  in  the  heirs  of  Philip  Reilly,  then  livings  We 
claim  that  it  will  revert,  but  will  do  so  at  Mrs.  Carney's 
death  and  not  before  then — ^that  it  will  vest  then  and  not  be- 
fore then.  Plaintiffs,  on  the  other  hand,  claim  that  it  al- 
ways remained  in  Philip  Reilly  during  his  life  and  vested  in 
his  heirs  at  his  death.  The  Judge  says,  7  W.  Va.  24«:  ^*The 
owner  of  land  in  Virginia  might,  before  the  Code  took  effect 
in  1850,  or  may  now,  by  deed  of  bargain  and  sale,  upon  a  val- 
uable consideration  however  small,  paid  by  the  immediate 
bargainee,  or  acknowledged  to  be  paid,  convey,  limit,  and 
vest  the  legal  estate  to  and  in  such  bargainee,  in  fee,  either 
for  his  own  benefit  or  for  the  benefit  of  others,  and,  by  the 
same  deed,  on  the  happniing  of  a  contingent  event*  divest 
the  estate  out  of  such  bargainee  and  vest  it  in  another  per- 
son; whether  at  the  time  of  the  execution  of  the  deed  the  lat- 
ter is  ascertained  or  in  existence,  or  not:  Or,  the  owner 
may,  by  the  deed,  reserve;  to  himself,  or  confer  on  the  bar- 
gainee, trustee,  or  other  person,  a  power  to  revoke  and  ap- 
point the  estate,  and  pix)vide  that  upon  such  revocation  and 
apf  ointment  the  estate  shall  rest  in  the  appointee:  And  in 
Th  former  case,  upon  the  hapf}ening  of  the  contingency,  and 
in  the  latter,  upon  the  proper  execution  of  the  appointment^ 
according  to  the  provision  in  the  deed,  the  estate — legal  as 
Y>ell  as  equitable — irill  rest  in  the  party  named  or  described 
in  the  deed  of  appointment :  Or  the  owner  may,  by  the  deed, 
provide  that  upon  a  contingency  or  the  failure  to  appoint, 
the  estate  shall  determine  in  the  immediate  bargainee  for 
his  own  benefit  or  in  trust,  without  declaring  its  further  des- 
tination: And  in  the  latter  case  the  estate  iri7?  revert  to 
the  bargainor  or  his  heirs." 

In  all  these  cases,  as  ajipears  by  the  language  of  the  judge, 
the  estate  devised  must  determine  before  there  is  any  revert- 
ing or  vesting.  The  estate  here  devised  will  determine  of 
course  only  with  the  death  of  Mrs.  Carney. 

Of  course  it  is  impossible  that  that  which  will  not  vest  un- 
til Mrs.  Carney's  death  could  have  been-  inherited  from 
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Philip  Reilly,  and  it  is  just  as  impossible  that  a  possibility  of 
reverter  could  be  conveyed,  devised  or  inherited.  It  may  be 
released,  but  it  can  not  be  alienated. 

This*  brings  us  to  consider  whether  such  a  possibility  of 
reverter  may  be  alienated.  When  valid  possibilities  of  re- 
verter existed,  they  could  not  be  alienated.  Gray  on  the 
Rule  Against  Perpetuities.  Sections  13,  14.  That  means 
that  they  could  not  be  granted,  devised  or  inherited. 

T^pon  the  question  here  involved  and  which  presents  itself 
in  various  forms,  the  case  of  Adams  v.  Chaplin,  1  Hill  (S.  C.) 
205,  referred  to  by  the  Circuit  Court,  is  precisely  in  point. 
Two  opinions  appear  in  the  report,  one  by  the  chancellor  and 
one  by  the  appellate  court.  They  reached  the  same  result, 
differing  only  upon  the  question  whether  a  conditional  fee 
can  merge  in  the  possibility  of  reverter.  It  will  be  remem- 
bered that  South  Carolina  is  one  of  the  two  states,  accord- 
ing to  Prof.  Gray,  in  which  a  qualified  fee,  and  therefore  a 
possibility  of  reverter,  may  exist.  Both  these  opinions  ac- 
cord with  our  claim  as  to  the  time  when  anything  shall  vest 
in  the  heirs  of  Philip  Reilly,  and  as  to  the  nature  of  a  pos- 
sibility of  reverter.  Thus  the  chancellor  says  page  2<>8,  "At 
the  death  of  John  Chaplin,  the  elder,  his  son  John,  was  his 
heir  at  law,  and  the  right  of  possibility  of  reverter,  which 
his  father  had  in  th<;  land,  is  supposed  to  have  descended  to 
him.  On  the  part  of  the  complainants,  it  was  argued  that 
those  must  take  who  answered  the  character  of  heirs  of  John 
Chaplin,  the  elder,  at  the  time  the  estate  of  John  Chaplin, 
the  younger,  determined;  according  to  the  rule  laid  down 
by  Cruise,  in  his  Treatise  on  Real  Property,  3  Vol.  412,  tit. 
XXTX,  chapter  IV  2,  *that  where  a  person  entitled  to  an  es- 
tate in  remainder  or  reversion,  expectant  on  a  freehold  es- 
tate, dies  during  the  continuance  of  the  particular  estate, 
the  remainder  or  reversion  does  not  descend  to  his  heir;  be- 
cause he  never  had  a  seisin  to  render  him  the  stock  or  root 
of  an  inheritance;  but  it  will  descend  to  the  person  who  is 
heir  to  the  fllrst  purchaser  of  such  remainder  or  reversion, 
at  the  time  when  it  comes  into  possession.'  *Thus  it  was 
laid  down  by  the  court  of  King's  Bench,  in  34  Eliz.,  that  of  a 
reversion  or  remainder  expectant  on  an  estate  for  life,  or  in 
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tail,  there,  he  who  claims  the  reversion  as  heir,  ought  to 
make  himself  heir  to  him  who  made  the  gift  or  lease,  if  the 
Teversion  or  remainder  descend  from  him ;  or^  if  a  man  pur- 
chase such  reversion  or  remainder,  he  who  claims  as  heir, 
ought  to  make  himself  heir  to  the  first  purchaser.'  The  doc- 
trine is  very  fully  illustrated  by  Cruise,  in  the  chapter  re- 
ferred to,  and  I  have  little  doubt  is  applicable  to  the  present 
case.  Our  act  of  distributions  has'  so  far  altered  the  Eng- 
lish law,  that  actual  seisin  is  no  longer  necessary  to  enable 
one  who  has  a  present  title  to  an  estate,  to  become  the  stock 
or  root  of  inheritance.  It  provides  for  distribution,  Vhen 
any  person  possessed  of,  interested  in  or  entitled  to  real  es- 
tate in  his  own  right  In  fee  simple,'  shall  die  intestate.  This, 
I  suppose,  would  bj  held  to  apply  to  a  reversion  or  re- 
mainder, after  an  estate  for  life,  or  an  estate  tail,  if  such 
were  allowed  in  this  country,  because  such  a  remainder  or 
reversion  is  an  estate  of  fee  simple.  But  the  authorities 
are,  that  the  right  of  reverter  after  a  fee  simple  conditional, 
is  no  estate  in  the  land,  but  a  mere  possibility,  and  there- 
fore it  is,  no  remainder  can  be  limited  after  the  preceding 
fee.  This  right  then,  I  suppose,  is  not  affected  by  the  act, 
but  must  go  as  at  common-law  to  the  person  who  can  make 
liimself  heir  to  the  grantor  of  the  fee  conditional,  when  that 
estate  determines."  Again  he  says  on  page  270.  "The 
difficulty  arises  from  what  is  said  concerning  the  nature  of 
the  right  which  remain;^  in  the  donor  of  a  conditional  fee 
-simple — that  is  no  estate  or  interest^  but  a  mere  possibility, 
which  can  not  be  granted  or  assigned.  Co.  Lit.  18a."  And 
on  page  271,  he  says:  "Now  the  possibility  which  remains 
in  the  donor,  after  the  grant  of  a  fee  simple  conditional,  is, 
certainly,  in  its  nature,  capable  of  being  surrendered  or  re- 
leased though  not  of  b(»ing  granted  or  assigned." 

The  court  of  appeals,  speaking  through  O'Neall,  say,  page 
276:  "It  seems  to  be  agreed  by  all  the  books  that  a  fee 
conditional  is  a  fee  simple."  Again:  "He  that  hath  a  fee 
simple  conditional  or  qualified  hath  as  ample  and  great  an 
estate  as  he  that  haih  u  fee  simple  absolute;  so  as  the  diver- 
sity appeareth  betwi^en  the  quantity  and  quality  of  the  es- 
tate."    1  Co.  Lit.  (by  Thomas,  Am.  Ed.)  583  18a.     "From  this 
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It  would  seem,  that  the  only  diflference  between  the  two 
estates,  is  as  to  the  possibility  of  duration,  but  that  as  to 
quantity  they  are  the  same.  The  fee  is  in  the  tenant  in  fee 
conditional,  subject  to  be  divested  on  his  death  without 
heirs  of  his  body;  bnt  it  is'an  estate  which  descends  from 
him  to  the  heirs  of  his  body." 

And  again,  "from  these  authorities  it  seems  to  be  clear 
that  the  whole  estate  is  in  the  tenant  in  fee  conditional,  and 
that  no  estate  is  left  iu  the  grantor." 

The  court  continue.     **This  brings  us  to  inquire,  what  it 
the  possibility  of  reverter?    Is  it  an  estate?    I  think  not 
For  it  has  nothing  like  an  estate  about  it.    It  is  neither  a 
present  nor  a  futuvo  right.     It  is  a  mere  possibility.     Upon 
the  happening  of  a  condition  the  right  may  arise;  but  until 
then  it  is  nothing  but  the  mere  remembrance  of  a  condition 
upon  which  a  present  estate  may  be  defeated,  and  a  future 
one  arise  in  any  one  who  may  be  in  esse  and  claim  as  heir 
to  the  donor.    In  the  argument  of  Anthony  Brown,  one  of 
thr  judges  in  C.  B.  in  the  case  of  Willion  v.  Berkley,  speaking 
of  the  reversion  under  the  statute  de  Donis  Conditionalibus, 
it  is  said.    Tor  although  the  land  should  revert  to  the  don- 
or, before  the  act,  this  is  no  proof  that  he  had  a  reversion, 
for  an  absolute  fee  simple  shall  escheat  to  the  lord  at  this 
day,  and  yet  the  lord  has  no  reversion.     So  the  reverter  of 
the  land  to  the  doutir  upon  condition  in  law,  does  not  prove 
that  the  donor  had  a  reversion;  for  indeed  he  had  no  re- 
version, but  the  donee  had  the  fee  simple,  and  consequently 
the  whole  estate.'     Plowd.  247.    This  opinion  of  Brown  (who 
is  described  by  Plow  den,  at  iKige  ;^5r),  to  have  been  a  judge 
of  profound  learning  and  great  eloquence)  contains  the  sub- 
stance of  all  the  learning  on  the  subject,  and  shows  most 
clearly  that  the  possibility  of  reverter  is  not  an  estate.     It  is 
as  lu?  intimates,  more  like  an  escheat  in  possibility  than 
anything  else.     Land  may  escheat  for  the  want  of  heirs  in 
the  tenant  in  fee;  but  this  possibility  is  no  estate.     So  land 
may  revert  to  the  donor,  on  the  failure  of  heirs  of  the  body 
of  the  tenant  in  fee  conditional ;  but  until  it  occurs,  there  is 
neither  right  or  possession,  to  be  holden  or  inherited.    It, 
however,  is  said,  it  can  be  released.    This  is  true,  and  yet  it 
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does  not  follow  that  it  is  an  estate.  A  condition,  as  was 
very  properly  said  in  the  argument,  may  be  released,  and 
this  is  exactly  what  is  done,  when  the  possibility  of  reverter 
18  released.  The  condition  upon  which  the  land  is  to  revert 
to  the  donor,  is  destroyed/' 

Upon  the  question  of  the  heritability  of  a  possibility  of  re- 
verter, the  court  say:  *'To  examine  this  as  it  should  be,  it  is 
necessary  to  be  satisfied,  first,  whether  there  is  any  such 
thing  as  a  descent  cast  of  the  possibility  of  reverter.  We 
have  seen  that  it  is  nc^  estate,  and  unless  it  is,  it  can  not 
be  inherited.  The  possibility  of  escheat  to  the  lord  para- 
mount, in  England,  nc^er  w^as  supposed  to  be  inheritable. 
It  is  an  incident  of  the  estate  granted,  and  upon  failure  of 
heirs,  the  land  revests  in  the  lord  upon  office  found.  In  the 
fee  conditional,  this  land  reverts  and  revests  in  the  donor 
or  his  heirs,  the  moment  there  is  a  failure  of  heirs  of  his 
body,  by  operation  of  law.  Until  this  occurs,  there  is  noth- 
ing to  inherit.  If  it  is  inheritable,  then  it  may  be  devised; 
for,  whatever  is  the  subject  of  inheritance,  is  the  subject  of 
devise.  If  that  is  so,  ilie  devise  over  to  William  is  a  devise 
of  the  possibility  of  reverter,  and  would  not  have  descended 
to  John,  the  heir  and  tenant  in  fee  conditional.  But  it  can 
not  be  devised.  For  an  executory  devise  over,  after  a  fee 
conditional,  is  too  remote  and  can  not  take  effect,  unless  it 
be  accompanied  with  such  words  as  will  restrict  the  failure 
of  the  heirs  of  the  body,  to  a  dying  without  leaviug  issue,  at 
the  death  of  the  first  taker.  Mazyck  v.  Tanderliorst,  decided 
February  term,  18'28,  at  this  place.  If  it  can  not  be  devised, 
it  can  not  be  inherited^  seems  to  be  the  necessary  conse- 
quence." 

The  case  of  Outlund  v.  Bowcn^  115  Ind.  150,  is  equally  per- 
tinent. The  svllabus  states  the  case  as  follows:  "In  1855, 
B.  executed  a  warranty  deed  conveying  land  to  his  grand 
daughter  for  an  expressed  money  consideration.  Following 
the  description  was  written  the  stipulation  that  if  the  gran- 
tee should  die,  leaving  no  children,  the  land,  or  its  proceeds 
that  might  be  realized  by  sale  or  otherwise,  should  revert 
to  the  lawful  heirs  of  Ihe  grantor;  and,  also,  if  the  guardian 
of  the  grantee  saw  fit  to  sell  the  land,  he  could  do  so,  by 
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appropriating  the  [)r()ceeds  of  the  sale  to  the  use  of  the 
grantee  while  she  should  live,  and  then  applying  the  balance, 
if  she  should  die  without  heirs  of  her  body,  to  the  beirs  of  the 
grantor.  The  grantee  died  in  1883,  while  in  possession  of 
the  land,  leaving  no  children,  but  leaving  a  husband  and 
mother  as  onlv  heirs  at  law." 

"Held,  that  the  estate  created  in  the  grantee  is  not  an  es- 
tate tall,  but  a  conditional  fee,  liable  to  be  defeated  only  by 
the  two  contingencies  (1)  that  the  grantee  should  die  child- 
less, and  (2)  that  the  grantor,  prior  to  that  event,  should 
have  died  leaving  lawful  heirs  competent  to  take  the  estate 
limited  over." 

The  court  say  pages  153-154:  "Of  the  estate  created  by 
the  deed  to  Rebecca  E.  Kowen,  we  may  say,  primarily  it  was 
a  fee  simple,  and,  notwithstanding  the  condition  subsequent- 
ly written  in  the  deed,  the  estate  was  liable  to  become  abso- 
lute and  continue  perpetually  in  the  first  taker,  her  heirs 
and  assigns.  1  N^'ashb.  Real  Prop.,  pp.  61,  02.  This  cre- 
ates in  her  a  fee  simple  conditional,  or  a  fee  of  a  determin- 
able or  conditional  character.  Smith  v.  Hunter,  23  Ind.  580; 
Clark  V.  Barton,  51  Ind.  165;  Cheer  v.  Wilson,  108  Ind.  322; 
*Tied;»man  Real  Prop.,  §  26;  Gray  Rule  against  PerpetuHies, 
§14 

■ 

"It  was  necessary  that  two  contingencies  should  arise  or 
exist  concurrently  in  order  that  the  estate  created  might 
be  defeated.  One  was,  that  the  grantee  of  the  precedent 
estate  should  die  without  leaving  a  child  or  children  sur- 
viving. The  other  ^^as,  that  the  grantor  prior  to  that  event 
should  have  died  leaving  lawful  heirs  competent  to  take  the 
estate  limited  over.     Bvnnesy  v.  Patterson,  85  N.  Y.  91. 

"The  land  was  conveyed  in  fee  to  the  first  taker,  and  it  re- 
mained uncertain  until  her  death  whether  the  estate  con- 
veyed would  be  defeated  by  the  condition  in  the  deed,  or 
become  absolute,  and  it  could  not  be  known  until  the  death 
of  the  grantor,  who  would  take  as  his  lawful  heirs.  Since 
it  was  doubtful  whether  either  of  these  contingencies  would 
happen,  the  grantor  created  a  fee  in  the  gi'antee,  and  there 
remained  in  the  grantoi  no  future  estate  in  reversion,  but 
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only  what  is  called  a  naked  possibility  of  reverter.    Tiede- 
Bian  Real  Prop.,  §  385.'' 

And  on  pa^es  155  and  156.  "It  must  follow,  therefore,  if 
there  was  no  estate  left  in  the  grantor  after  the  creation  of 
the  precedent  estate,  vested  in  the  first  taker,  he  would 
create  no  remainder,  as  a  remainder  can  only  be  created  out 
of  the  estate  left  in  the  grantor  after  the  creation  of  the  par- 
ticular estate.  After  the  conveyance  of  an  estate  in  fee, 
whether  the  fee  be  base,  determinable  or  conditional,  there 
is  nothing  in  the  nature  of  an  estate  in  the  grantor  out  of 
which  to  create  a  remainder.  It  has,  therefore,  been  laid 
down  as  one  of  the  fundamental  rules  in  respect  to  the  dis- 
position of  real  estate,  that  a  remainder  can  not  be  limited 
to  take  effect  after  a  fee;  or,  in  other  words,  where  there  is 
no  reversion  there  can  be  no  remainder.  Tiedemann  Real 
Prop.,  §  398,  and  cases  cited  in  note;  Huxford  v.  Milligan, 
supra.^^ 

Tt  was  conceded  for  the  plaintiff  that  at  common-law  a  fee 
can  not  be  limited  «nftor  another  fee,  but  it  is  said  that  that 
proposition  does  not  aid  us  because  the  reason  of  the  rule 
is  that  such  limitation  would  transgress  the  rule  against  per- 
petuities. The  rule  hns  no  such  i-eason  and  needs  none  such. 
It  is  unnecessary  to  obscure  this  question  by  raising  the 
dust  from  old  books.  It  has  nothing  to  do  with  perpetuities. 
There  is  a  plain  mathematical  reason  for  this  conceded  rule. 
It  is  that  after  a  man  gives  all  he  has  he  has  nothing  left. 
"Upon  the  grant  of  a  fee  simple  w^hether  absolute  or  qual- 
ified, there  can  be  no  reversion,  for  the  fee  simple  is  always 
the  whole."      2  Minor's  Inst.  420. 

Tlie  reason  referred  to  by  counsel  relates  to  executory  de- 
visees as  appears  by  Brattk  Square  Church  v.  Oranf,  and  he 
can  not  be  i)ermitted  to  darken  counsel  by  assigning  it  to  a 
proposition  which  does  not  need  it  and  with  which  it  has 
nothing  to  do. 

The  plaintiff's  counsel  at  one  time  stated  his  position  in 
this  way.  "Remembering  to  limit  and  define  the  estate  of 
the  trustees  by  the  equitable  estate  of  the  beneficiaries,  let 
us  see  what  estate  w;is  devised  in  the  fund.  William,  Phil- 
ip and  Mary  Jane,  find  the  survivor  of  them,  take  the  equitar 
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ble  life  estate  in  the  fund.  The  remainder  after  this  life 
estate  was  given  to  the  'children  and  other  descendants  then 
living  of  my  three  last  named  children  or  such  of  them  be 
may  have  a  descendent  then  living.'  At  the  time  of  the  tes- 
tator's death,  neither  of  these  three  children  William,  Philip 
and  Mary  Jane  had  any  children  or  other  descendants,  and 
none  have  been  since  born.  The  devise  then  was  of  an  es- 
tate for  life  in  the  fund  with  a  remainder  to  persons  not 
designated,  not  yet  in  existence,  and  who  could  not  be  de- 
termined until  the  death  of  the  last  survivor  among  the  life- 
tenants.  The  remainder  then  was  a  contingent  remainder 
belonging  to  the  fourth  of  Mr.  Fearne's  Classes,  2  Min.  Inst 
391-2;  4  Kent.  Com.  207-^08." 

This  statement  is  full  of  errors  as  we  have  alreadv  seen. 
William,  Philip  and  Mary  Jane  did  not  "take  an  equitable 
life  estate"  in  the  fund.  They  had  no  interest  in  it  what- 
ever, being  dependent  on  the  uncontrolled  discretion  of  the 
trustees.  This  is  established  by  the  decision  of  the  Court  of 
Ajipailh  with  respect  to  this  will  in  a  cause  the  parties  to 
which  were  Mra  Carney  and  the  ancestors  of  the  other 
plaiutifl's  on  the  one  hand  and  the  predecessors  of  these 
trustees  on  the  other.  This  decision  is  not  only  authorita- 
tive because  decided  by  the  Court  of  Appeals, but  is  binding 
upon  the  present  litigants  because  they  were  practically  par- 
ties to  it.  In  that  case  the  Court  siivs:  **By  no  construe- 
tion  of  the  language  used  in  the  nineteenth  clause  of  the 
will  can  it  be  held  that  the  testator  intended  to  give  to  the 
said  William,  Philip  or  Mary  Jane,  or  to  either  of  them  any 
vested  interest  in  the  said  residuary  fund,  or  in  fact  any  in- 
terest in  said  fund.'' 

"By  the  fourteenth  clause  there  is  an  absolute  disposition 
of  the  residuary  fund  in  trust  for  the  childi'en  and  other  de- 
sec  iants  of  the  said  William,  Philip  and  Mary  Jane,  living 
J  time  of  the  death  of  the  last  survivor  of  the  said  per- 


■i 


^il  the  interest  which  the  said  William,  Philip  and  Mary 
Jai^  '  -^ould  have  in  the  residuary  fund  is  dependent  on  the 
uncor^crolled  discretion  of  the  trustees,  and  is  therefore  a 
contingent  interest.'' 


Carney  r.  Kain.  795 

The  devise  in  this  will  then  was  not  an  estate  for  life  in 
the  fund  with  a  remainder,  etc,  as  claimed  by  the  plaintiffs' 
counsel. 

Nor  is  the  question  put  by  him  "where  was  and  where  is 
the  inheritance"  at  all  troublesome.  It  certainly  was  and 
certainly  is  in  the  trustees.  As  is  said  in  the  case  last  re- 
ferred to  "there  is  an  absolute  disposition  of  the  residuary 
fund  in  trust,  efc.*'  Something  has  already  been  said  by  me 
in  support  of  the  proposition  that  the  trustees  took  a  fee  sim- 
ple absolute  and  I  desire  here  to  add  only  w-hat  is  said  on 
a  similar  question  in  Outland  r.  Botcen,  115  Ind.  157, 158,  159. 
"The  rule  that  a  remainder  in  fee  can  not  be  limited  to  take 
effect  after  an  estate  in  fee,  is  especially  applicable  in  case 
the  grantee  of  the  precedent  estate  has,  as  is  the  fact  in  the 
present  case,  a  general  power  of  disposition,  thereby  leaving 
the  limitation  over  to  operate  only  upon  what  is  left  at  the 
death  of  the  first  taker.  In  such  a  case,  the  limitation  over 
can  not  take  effect  either  as  a  remainder  or  as  executory  in- 
terest.   Tiedeman  Real  Prop.  §  298  and  note." 

"Another  and  an  independent  reason  why  the  limitation 
over  is  void  and  of  no  effect  is,  that  the  deed  confers  upon 
the  taker  of  the  precedent  estate  a  general  and  unlimited 
power  of  disposition.  This  feature  of  the  case  need  not  be 
enlarged  upon.  As  has  been  remarked,  the  deed  created 
primarily  an  estate  in  fee  in  the  grantee,  subject  to  a  condi- 
tion, however,  that  ri)on  the  happening  of  a  certain  contin- 
gency the  land,  ^or  Its  proceeds  that  may  be  realized  by  sale 
or  otherwise,  are  to  fall  back,'  etc.  By  necessary  implica- 
tion this  conferred  the  power  upon,  and  recognized  the  right 
of.  the  grantee,  on  arriving  at  the  age  of  twent^^  one  years, 
to  dispose  of  the  land.  After  conferring  an  unrestricted 
power  of  sale  the  attempt  to  hold  on  to  or  control  the  pro- 
ceeds realized  was  futile.  Whatever  the  intention  of  the 
grantor  may  have  b^.en,  the  power  of  disposition  was  '^il 
to  the  limitation  over,  the  rule  in  such  castas  being  t'  i 

absolute  power  of  sah*  in  the  first  taker  renders  a  subst  ^t 
limitation  over  repugnant  and  void."  Oifford  v.  Choat  00 
Mass.  343;  Hale  v.  Marsh,  100  Mass.  469;  Ramsdcll  v  ims- 
dell  21  Me.  288;  Jofies  v.  Bacon,  68  Me.  34;  Tan  Gader  v. 
Bmith,  99  Ind.  404. 
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Any  claim  that  the  remainder  in  fee  to  the  children  or 
-descendants  of  William,  Philip  and  Mary  Jane  is  a  contin- 
gent remainder  and  not  an  executory  devise  is  unfortunate 
ill  antagonizing  another  decision  of  the  Court  of  Appeals 
with  respect  to  this  same  will  and  to  which  the  present  par- 
ties are  privy.  Whelan  v.  Reillpy  3  W.  Va.  612,  where  it  is 
-expressly  considered  to  be  an  executory  devise.  It  lacks  one 
of  the  "distinguishing  characteristics  of  a  contingent  re- 
mainder, there  being''  as  has  been  already  shown  no  ''par- 
ticular estate  of  freehold  to  support  it." 

If  the  plaintiffs'  counsel  had  been  right  instead  of  wrong 
with  reference  to  the  existence  of  a  life  estate,  still  the  con- 
sequence argued  by  him  would  not  have  followed.  The 
fourteenth  clause  giving  the  fund  to  their  "children  and  de- 
scendants/' words  of  limitation  and  not  of  purchase,  would 
have  been  a  gift  to. William,  Philip  and  Mary  Jane,  and  the 
heirs  of  their  bodies,  and  so  would  have  created  an  estate 
tail  which  the  statute  would  have  converted  into  an  estate 
In  fee  simple.  Moon  v.  Stone,  19  Gratt  130-327.  It  is  ob- 
vious lliat  the  latter  position  taken  by  the  plaintiffs'  counsel 
sins  even  more  than  liis  earlier  position  against  the  rule  for- 
bidding such  a  construction  as  will  work  a  partial  intestacy. 
For  if  the  plaintiffs'  l«ter  proposition  be  right,  a  still  larger 
estate  in  the  testator'n  property  was  left  undisposed  of  by 
his  will.  The  Court  will  lean  against  such  a  construction,  as 
has  been  -already  pointed  out. 

Holt,  President  : 

On  appeal  taken  by  Mary  Jane  Carney  and  others,  plain- 
tiffs, from  a  final  decree  of  the  Circuit  Court  of  Ohio  county, 
entered  on  the  9th  day  of  June,  1894,  in  favor  of  John  J. 
Kain  and  others,  trustees,  defendants,  dismissing  the  bill 
without  reservation. 

The  suit  involves  the  will  of  Philip  Reilly,  deceased,  late 
of  the  city  of  Wheeling,  W.  Va.,  especially  the  residuary 
fund  created  by  the  will,  and  whether  the  plaintiffs,  Mary 
Jane  Carney,  the  daughter  of  the  testator,  and  the  children 
of  his  son,  John  Reilly,  deceased,  are  entitled  to  have  that 
fund  now  turned  over  to  them  bv  the  trustees  under  the  will. 
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Pliilip  Reilly,  being  the  owner  of  real  and  personal  prop- 
erty of  the  value  of  some  one  hundred  and  fifty  thousand  dol- 
lars, departed  this  life  on  the  24th  day  of  June,  1866,  leaving 
the  will  which  gives  rise  to  this  controversy.  On  the  10th 
day  of  July,  1866,  on  motion  of  R.  V.  Whelan,  the  execu- 
tor, the  will  was  duly  proved  and  admitted  to  record,  and 
the  executor  gave  bond,  qualified  and  entered  upon  the  dis- 
charge of  his  du  ties. 

On  two  former  occasions  this  will  has  been  before  this 
Court,  where  it  will  be  found  set  out  with  suflBcient  fullness- 
to  determine  its  meaning  and  effect:  (1)  in  the  case  of 
Whelan  v.  Reilly  (1869)  3  W.  Va.  597,  where  this  Court,  re- 
versing the  court  below,  held,  inter  alia,  the  will  to  be  valid. 
(2)  In  the  case  of  Whelan  v.  Reilly,  5  W.  Va.  356,  decided  in 
1872,  where  the  Court,  reversing  the  court  below  again,  held 
the  language  of  the  fourteenth  clause  to  be  clear,  the  mean- 
ing of  the  testator  plain,  the  will  valid  as  not  being  inconsis- 
tent with  any  rule  of  law,  and  that  the  court  had  nothing  to 
do  but  to  see  that  the  same  was  carried  into  effect. 

Clause  No.  1  made  provision  for  the  wife,  to  be  taken  in 
lieu  of  dower;  but  she  died  in  the  lifetime  of  the  testator, 
and  there  is  a  residuary  clause. 

By  clause  No.  2  he  devised  and  bequeathed  all  his  estate, 
real  and  personal,  to  Richard  V.  Whelan,  Henry  Moore,  and 
Charles  W.  Russell,  of  the  city  of  Wheeling,  as  trustees. 

By  the  codicil,  Alonzo  Loring  was  substituted  as  trustee 
in  i>lace  of  Charles  W.  Russell.  Richard  V.  Whelan  having 
died,  Josiah  F.  Updegrafif  was  appointed  in  his  place,  he  hav- 
ing died,  the  present  trustee,  Thomas  O'Brien,  was,  on  the 
26th  day  of  April,  1876,  appointed  in  his  place;  and,  Henry 
Moore  having  resigned,  John  J.  Kain  was,  on  the  2d  day  of 
January,  1880,  appointed  in  his  place.  All  this  was  duly 
done  in  pursuance  of  clause  No.  3,  so  that  the  present  trustees 
are  the  defendants  Alonzo  Loring,  Thomas  O'Brien,  and  John 
J.  Kain;  Thomas  O'Brien  being  also  the  executor  d.  b.  7i.  c. 
t,  a. 

By  clause  No.  4  the  trustees  were  given  power  (which 
might  always  be  exercised  by  a  majority)  to  sell,  lease,  con- 
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vey,  manage,  and  dispose  of  his  estate,  and  of  every  part 
thereof,  and  do  all  other  acts  in  relation  thereto,  as  fully  as 
the  testator  could  have  done  if  in  life,  except  so  far  as  the 
exercise  of  such  general  powers  would  in  any  case  defeat  a 
particular  intention  or  provision  of  the  will.  The  trustees 
still  have  intact  the  Marshall  county  land,  of  three  hundred 
acres,  and  the  Glen  run  tract,  of  about  two  hundred  and 
eighty  acres.  AU  the  other  property  real  and  personal,  ex- 
cept the  one  hundred  acres  devised  to  the  children  of  his  son 
John  Reilly,  has  been  converted  into  money,  and  invested  as 
part  of  the  residuary  fund. 

By  clause  No.  5  he  provided  for  six  of  these  plaintiflFs,  riz: 
the  children  of  his  son  John,  by  setting  apart  for  them  by 
metes  and  bounds  one  hundred  acres  of  the  four  hundred 
acre-tract  situated  iu  Marshall  county.  John  is  dead,  and 
his  children  took  it  in  fee  simple;  but  he  died  after  the  death 
of  the  testator,  and  his  personal  representative  is  not  a  party 
to  this  suit,  and  he  is  not  a  necessary  party,  for  the  personal 
representative  of  the  testator  represents  the  personal  fund 
so  far  as  the  children  may  come  to  have  any  interest.  Here 
the  will  contemplates  that  the  executor  shall  be  subject  to 
the  order  of  the  trustees,  pay  over  to  them,  and  in  general 
manage  as  they  direct.  In  such  case  the  modem  doctrine 
seems  to  be  that  the  trustees  deal  directly  with  the  benefi- 
ciaries, not  only  in  paying  legacies,  but  in  making  distribu- 
tion of  any  part  which  goes  under  the  statute  of  distribution. 

By  clause  No.  B  he  made  a  similar  devise  of  the  remaining 
three  hundred  acres  of  the  Marshall  county  tract,  to  be  held 
iu  triisi  in  fee  simple  for  the  children  of  his  son  William. 
But  William  died  m  the  lifetime  of  his  father,  never  having 
married,  and  leaving  no  child  or  other  descendant;  and  this 
executory  limitation  iu  trust  to  the  children  of  William,  who 
never  came  into  beiiij;^,  became  incapable  of  taking  effect, 
and  passed  into  the  residuary  fund,  by  the  express  language 
of  the  will  as  well  as  by  operation  of  our  statute  of  wills 
(Code  Va.  1860,  p.  571,  c.  122,  ss.  11,  14).  And  as  the  will, 
both  as  to  real  and  pmsonal  estate,  speaks  and  takes  effect 
as  if  it  had  been  executed  immediately  before  the  death  of 
the  testator,  the  second  clause  and  twelfth  clause  of  the  will 
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operate  to  make  it  a  part  of  the  residuary  fund,  which  was 
set  aside  to  be  held  or  invested  in  good  and  safe  real  estate 
securities. 

The  law  is  well  settled  that  where  a  will  expreaalr  or  by 
necessary  implication  directs  land  to  be  turned  into  money, 
and  such  conversion  is  necessary  to  carry  out  the  special 
object  of  creating  the  f  i^nd,  or  the  general  scheme  of  distribu- 
tion, equity  will  treat  that  which  is  directed  to  be  done  as 
already  done,  and  treat  the  land,  for  purposes  of  devolution 
and  the  transfer  of  title,  as  already  converted  into  personal 
estate. 

The  personal  representative  is  the  proper  representative 
of  the  personal  estate,  and  is  a  proper  and  generally  a  nec- 
essary party  in  a  suit  in  which  the  court  passes  upon  the  con- 
struction  of  a  will  affecting  a  residuary  fund  not  thereby  dis- 
posed of.  But  this  question  of  equitable  conversion,  if  any, 
is  not  now  deemed  important,  (1)  because  the  trustees  take 
all  the  property  absolutely  as  active  managing  trustees, 
whose  trust  is  to  continue  until  all  its  feasible  objects  and 
purposes  shall  be  accomplished;  and  (2)  because,  as  to  the 
property  in  question,  regjirded  as  that  of  the  testator,  it  is 
agreed  that  defendant  O'Brien  is  before  the  court  both  as 
executor  d,  h.  n.  c.  t,  a,  and  as  trustee,  and  the  limitations  of  an 
equitable  estate  created  out  of  land  and  money  are  governed 
for  almost  all  practical  puri>oses  by  the  same  rules.  Upon 
the  doctrine  of  equitable  (conversion,  see  Ackroyd  v.  ^mith- 
8on,  1  Brown  Ch.  503;  Attorney  General  v.  HuhhucJc,  13  Q.  B. 
Div.  275,  289;  and  on  equitable  convei*sion  by  trustees  or 
court,  see  Steed  v.  Prercv,  L.  R.  18  Eq.  192;  /rf.  Brett  Lead  Cas. 
Mod.  Eq.  61,  notes. 

By  clause  No.  7  tho  testator  made  an  executory,  equitable 
limitation  in  fee  of  the  home  farm,  called  the  "Glen  Run 
Tract,"  of  about  two  hundred  and  eighty  acres,  to  the  un- 
born child  or  children  of  their  descendants  and  the  survivor 
whom  his  son  Philip  should  leave  at  his  death.  After  the 
death  of  the  testator,  and  therefore  after  the  will  had  ceased 
to  be  ambulatory,  the  son  Philip  died,  unmarried  and  intes- 
tate, leaving  no  child  or  other  descendants,  so  far  as  appears 
by  this  record.     This  executory  equitable  devise  failing  to 
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take  effect  the  Glen  run  land,  bj  virtue  of  the  twelfth  clause, 
passed  into  and  became  a  part  of  the  residuary  fund.  His 
next  of  kin  are  jmrties,  but  not  his  personal  representatlTe. 
This  clause  throws  some  light  on  the  present  question  of  par- 
tial  intestacy,  and  che  effect  of  section  13,  chapter  i  i ,  Code. 
W.  Va.  p.  660  (Ed.  1891);  section  14,  chapter  122,  Code  Va. 
(Ed.  1860)  p.  574.  See  HoU  v.  Hoke  (1878)  12  W.  Va.  427, 
465.  Whether  he  ever  claimed  or  attempted  to  sell  or  trans- 
fer any  interest  in  this  fund  as  coming  to  him  by  intes^^cy 
or  otherwise  does  not  appear  in  these  pleadings. 

By  clause  No.  S  it  was  provided  that  clauses  5,  6  and  7 
should  be  so  construed  that  if  anv  one  child  of  any  one  of 
his  said  three  sons  should  attain  the  age  of  twenty  one 
years,  and  before  that  time  another  child  of  the  same  son 
should  have  died^  leaving  a  descendant,  the  descendant  of 
the  deceased  should  have  the  share  which  the  deceased  wonld 
have  had  if  living.  This  has  a  bearing  here  as  helping  to 
show  the  general  plan  or  scheme  of  the  will. 

By  clause  No.  9  he  directs  the  trustees  to  sell  all  the  rest 
of  his  real  estate  as  soon  as  they  should  find  it  expedient,  and 
convert  all  his  personal  estate  into  money.  Both  have  been 
done,  and  the  money  ha.s  been  invested  as  belonging  to  the 
residuai-y  fund,  appearing  to  amount  on  the  3l8t  day  of  De- 
cember, 1892,  to  the  sum  of  forty  one  thousand  nine  hundred 
and  fifteen  dollars  and  sixty  one  cents,  subject  to  certain  de- 
ductions for  compensation  to  the  trustees  and  their  agents^ 
and  perhaps  for  other  things. 

By  clause  No.  10  the  trustees  were  authorized  to  sell  at 
their  discretion,  to  be  exercised  within  two  yeai's,  the  Mar- 
shall county  land,  of  three  hundred  acres,  putting  in  its  place 
in  clause  Na  6,  his  farm  lying  east  of  and  near  the  city  of 
Wheeling.  But  this  substitution  was  not  made,  but  the  farm 
near  Wheeling  was  sold. 

Clause  No.  11  provided  for  the  investing  of  any  money 
arising  under  the  wil!  to  the  amount  of  ten  thousand  dollars, 
to  be  invested  in  bonds  of  the  state  of  Virginia,  and  to  pay 
the  income  thereof  to  his  daughter  Mary  Jane,  the  plaintiff, 
during  her  life,  or  until  she  should  marry.  In  1869  she  mar- 
ried Philip  Carney,  who  died  on  the  9th  day  of  September, 
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1874.  She  has  remained  a  widow,  has  never  had  any  child, 
and,  in  the  course  of  nature,  can  have  none,  being  sixty  five 
j^ears  old.  In  addition  to  the  income  from  the  ten  thousand 
doUnrs  in  Virginia  bondH  and  from  the  mansion  house,  etc.^ 
of  the  home  place,  the  trustees,  from  the  3d  day  of  May,  1876, 
paid  her  six  hundred  dollars  per  year.  Afterwards,  by 
decree  entered  on  the  30th  day  of  May,  1884^  by  the  Circuit 
Court  of  Ohio  county  in  the  chancery  cause  of  Mary  Jane 
Carney  v.  Alonzo  Lorinfj  et  aL,  trustees,  said  trustees  wer«> 
directc^d  to  pay  her  twenty  thousand  dollars  on  or  before  the 
first  day  of  July,  1885,  and  one  thousand  five  hundred  dollars 
per  year  during  her  natural  life,  out  of  the  residuary  fund,  in 
lieu  of  the  sum  of  six  hundred  dollars  per  year,  the  annual 
payinentHtheretoforemadetoherbythe  trustees;  the  annuity 
of  one  thousand  five  hundred  dollars  to  commence  and  be 
computed  from  the  1st  day  of  July,  1884,  including  that  day, 
and  to  be  payable  thereafter  quarterly  in  advance.  These 
payments  the  trustees  have  so  far  continued  to  make. 

Clause  No.  12  created  the  residuary  fund  now  composed  of 
the  forty  one  thousand  nine  hundred  and  fifteen  dollars  and 
sixty  one  cents,  already  mentioned,  and  the  two  tracts  of 
land,  viz,  the  tract  of  three  hundred  acres  in  Marshall  coun- 
ty and  the  Glen  run  tract  of  about  two  hundred  and  eighty 
acres  above  Wheeling  on  the  Ohio  river  in  Ohio  county. 
This  is  the  fund  which  plaintiffs  claim  they  have  the  right 
to  have  turned  over  to  them  by  the  trustees,  and  pray  that  it 
may  so  be  directed,  and  that  it  may  be  distributed  between 
them  in  the  proportions  agreed  upon  and  set  forth  in  their 
bill.  This  right  the  defendants,  in  their  answer,  deny,  alleg- 
ing that  no  one  has  such  right  until  after  the  death  of  the 
plaintiff  Mary  Jane,  when,  the  objects  of  the  trust  having 
been  fully  accomplishcKl,  it  would  go,  in  equity,  to  those  who 
might  then  be  the  heirs  at  law  and  distributees  of  the  testa- 
tor. 

Clause  No.  13  directed  that  the  income  from  the  residuary 

fund  should  become  part  of  the  principal  until  the  death  of 
the  last  survivor  of  his  three  children,  William,  Philip  and 
Mary  Jane,  unless  the  trustees  should  think  proper  to  apply 
any  part  of  such  income  to  the  support  and  maintenance  of 
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any  or  all  of  his  said  three  children  and  families,  but  such 
application  should  be  made  only  according  to  the  uncon- 
trolled discretion  of  the  trustees.  It  does  not  appear,  nor  is 
it  now  necessary  to  ascertain,  what  if  any,  of  such  income, 
etc.,  from  the  real  estate,  remains  on  hand.  We  have  al- 
ready seen  that  William  died  in  the  lifetime  of  the  testator; 
Philip  died  soon  after  the  death  of  his  father;  and  that 
Mary  Jane,  the  sole  surviTor,  was  paid  twenty  thousand  dol- 
lars on  the  1st  day  of  July,  1885,  and  since  that  time  has  been 
receiving  quarterly  the  sum  of  one  thousand  five  hundred 
dollars  per  year. 

Clauses  Nos.  14  and  19  read  as  follows:  "Fourteenthly. 
After  the  death  of  tlie  last  survivor  of  my  three  children, 
William,  Philip,  and  Mary  Jane,  the  said  residuary  fund 
shall  be  held  in  trust  for  the  children  and  other  descendants 
then  living  of  my  said  three  last  named  children,  or  such  of 
them  as  may  have  a  descendant  then  living;  and  all  such  de- 
scendants shall  have  equal  shares,  as  among  themselves, 
without  regard  to  any  difference  in  degrees  of  relationship 
or  descent."  "Xineteenthly.  Notwithstanding  anything 
hereinbefore  contained,  I  desire  to  confer  on  the  trustees 
power  tc  encourage  my  three  children  William,  Philip,  and 
Mary  Jane  to  conduct  themselves  well  through  life,  and 
with  that  view  do  herebv  authorize  the  trustees,  whenever 
and  as  often  as  they  shall  think  the  same  deserved  by  the 
good  conduct  of  my  ^aid  last  named  three  children,  or  either 
of  them.lto  advance  and  give  to  them,  or  either  of  them,  any 
part  or  parts  of  the  said  residuary  fund,  whether  principal 
or  interest,  in  money  or  otherwise,  without  being  accounta- 
ble for  the  same  to  any  person  whomsoever,  the  power  here- 
by given  to  dispose  of  the  said  residuary  fund  to  or  among 
my  said  three  last  named  children,  or  either  of  them,  being 
limited  and  controlled  only  by  the  discretion  and  judgment 
of  the  trustees." 

Clause  Xo.  15  gives  to  each  son  fifty  dollars  in  discharge  of 
any  claims  against  the  estate. 

Clause  No.  16  gives  the  trustees  power  to  fulfill  all  the  tes- 
tator's contracts  remaining  unfulfilled  at  his  death. 
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Clause  No.  17  provides  that  the  trustees  shall  not  be  re- 
sponsible for  the  acts  or  omissions  of  each  other,  and  shall 
respectively  receive  a  reasonable  compensation  for  acting 
as  such  trustees. 

Clause  No.  18  provides  that  the  phrase  "the  trustees"  shall 
be  held  to  signify  the  persons  who  at  the  time  referred  to 
shall  be  the  actual  trustees  under  the  second  or  third  clause 
of  the  will,  and  that  the  act,  etc,  of  a  majority  shall  be  effect- 
ive and  binding. 

Clause  No.  20  refers  to  and  provides  for  the  execution  of 
a  deed  of  trust  which  was  contemplated  in  aid  of  the  trusta 
created  by  the  will.  J  lay  no  great  stress  upon  this  clause, 
but  it  may  have  some  bearing  in  the  construction  of  the  set- 
tlement created  by  the  will  as  tending  to  show  that  he  did 
not  regard  it  as  perfected,  or  in  all  respects,  perhaps,  com- 
pletely declared,  so  that  it  might  to  some  extent  be  regarded 
as  an  executory  instrument,  for  in  construing  executory 
trusts  in  the  sense  of  trusts  not  perfected  or  completely  de- 
clared, the  court  exercises  a  large  authority  in  subordinat- 
ing the  language  to  the  intent.  L.  R.  4  H.  L.  543.  See 
Lloi/d  V.  Brooks,  34  ^Id,  27;  Swan  v.  Frick,  Id.  139.  For  dis- 
tinctioii  between  executed  and  executory  trusts,  see  opinion  of 
Mitchell,  J.,  in  Gai/lord  v.  City  of  Lafayette  (1888)  115  Ind. 
423,  429  (17  N.  E.  Rep.  899);  27  Am.  &  Eng.  Enc.  Law,  p.  12, 
note  1.  But  this  executory  clause  is  evidently  confined  to  its 
own  subject-matter  and  can,  at  least,  have  no  direct  appar- 
ent reference  whatever  to  the  residuary  fund. 

Clause  No.  21  appointed  Charles  W.  Russell  executor,  who 
never  qualified. 

Clause  No.  22  authorized  and  required  all  questions  of 
doubt  or  controversy  arising  under  this  will  to  be  determined, 
adjudged  and  finally  decided  by  the  trustees.  Counsel  for 
defendants  claims  that  this  provision  is  valid,  and  that  in  this 
case,  in  view  of  the  unconti'olled  power  and  discretion  in 
the  premises  vested  in  the  trustees,  effect  should  be  given 
it.  How  far  such  a  clause  may  be  valid,  and  to  what  extent 
it  uvA}  be  given  a  controlling  effect  in  the  view  here  taken, 
can  not  arise,  and  is  not  discussed. 

Clause  No.  23  provides  that  no  husband  his  daughter  Mary 
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Jane  might  have  should  have  any  title  to,  interest  in,  or 
control  over  any  property  which  might  come  to  her  on^ 
the  will,  or  which  she  might  receive  through  any  power  given 
the  trustees.  She  married,  as  we  have  seen,  and  her  hus- 
band is  dead.  The  eflfecf  of  the  codicil  has  aJreadv  been  stat- 
ed. 

Plaintiffs  claim  that  inasmuch  as  there  is  now  no  possibil- 
ity of  Mary  Jane,  the  sole  survivor,  having  children,  or  leav- 
ing any  descendant — a  fact  conceded  by  defendants  in  their 
answer — they  have  a  light  to  have  this  residuary  fund  turn- 
ed over  to  them,  and  distributed,  and  this  upon  the  principle 
acted  upon  in  the  cases  of  Macomb  v.  Miller,  9  Paige  2f)o; 
Male  V.  WiUiams,  48  N.  J.  Eq.  33,  (21  Atl.  834);  and  In  rt 
Broum'8  Trust  L.  R.  Ifi  Eq.  239. 

There  is  no  controversv  about  the  facts,  but  the  defend- 
ants  the  trustees  deny  and  resist  such  right,  setting  up  in 
their  answer  (1)  that  their  trust  is  an  active  and  continuing 
trust,  the  purposes  of  which  have  not  been  accomplished,  and 
can  not  be  until  after  the  death  of  Mrs.  ('arney,  one  of  the 
plaintiffs;  (2)  because  it  will  go  to  the  heirs,  efc,  of  the  testa- 
tor living  at  her  death,  and  who  they  may  be  can  not  now  he 
known.  The  same  reasons,  so  obvious,  which  pi-ompted  the 
giving  of  such  full  management  and  control  of  the  fund  to 
the  trustees,  in  their  opinion,  still  exist,  and  that  it  is  in  no 
wav  made  manifest  that  such  intention  of  the  testator 
should  not  prevail.  It  was  his  to  give,  and  therefore  his  to 
say  when  and  how  it  should  be  given.  That  such  intenticm 
that  the  trust  should  outlast  the  life  of  the  longest  liver  is 
not  ambiguous,  nor  are  the  trusts,  so  far  as  declared,  in  any 
respect  ill  defined,  but  they  are  expressed  as  .clearly  and 
made  as  certain  as  the  nature  of  the  subject-matter  permits. 

The  scheme  of  the  will  as  a  whole,  and  the  scope  and  tenor 
of  each  and  every  disposing  clause,  as  well  as  the  one  here 
brought  in  question,  show  with  a  clearness  too  plain  to  ad- 
mit of  anv  reasonable  doubt  the  intention  of  the  testator  to 
be  t!)at  his  children  William,  Philip,  and  Mary  Jane  were  to 
take,  as  matter  of  right,  no  part  whatever  of  the  inheritance 
of  the  residuary  fund,  but  that,  as  a  reward  of  good  conduct, 
ixnd  an  incentive  to  its  continuance — by  that  in  good  part  no 
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doubt  meaning  a  shown  capacity  and  disposition  of  prudent 
management — the  trustees  were  authorized,  by  express 
words  set  forth  in  the  nineteenth  clause,  to  advance  and 
give  to  them,  or  to  either  of  them,  any  part  or  all  of  the  resid- 
uary fund;  principal  or  interest,  in  money  or  otherwise,  with- 
out accountability  to  any  person  whomsoever,  and  limited 
and  controlled  solely  by  their  own  discretion  and  judgment; 
FO  that,  in  the  language  of  the  Court  in  the  case  of  JVhelan  v. 
RrUh/,  I  W.  Va.  356 — the  same  will  and  the  same  parties,  by 
privity  of  representation — "all  the  interest  which  William, 
I^hilip,  and  Mary  Jane  could  have  in  the  residuary  fund  was 
dependent  upon  the  contingency  of  the  uncontrolled  discre- 
tion of  the  trustees."  No  good  reason  is  made  manifest  for 
taklug  out  of  the  hands  of  the  trustees  the  management  of 
the  fund  while  Mary  Jane  is  in  life,  or  for  breaking  in  upon 
the  general  scheme  of  the  testator,  and  frustrating,  in  whole 
or  in  part,  his  designs,  by  taking  away  from  them  the  right  to 
judge:  and  to  control  their  discretion,  and  to  comi>el  them  to 
give  a  child's  part  now  to  one  who  was  not  to  take,  as  matter 
of  right,  any  part  of  the  inheritance  in  any  event,  or  at  any 
time,  under  the  will.  So  far  as  distributing  the  fund  now,  in 
the  lifetime  of  Mrs.  Carney  is  concerned,  the  cases  of  Macomb 
V.  AfiUcr,  9  Paige  265;  Male  v.  Williams,  48  N.  J.  Eq. 
33  (21  Atl.  854);  7?i  re  Brown's  Trust,  L.  R.  16  E^. 
239;  and  like  cases — are  no  answer,  for  ht  »*o  the  trust  is  act- 
ive, and  for  the  reasons  given  is  made  to  continue  at  least  un- 
til after  the  death  of  Mrs.  CameJ'.  But  if  it  is  a  case  of  par- 
tial intestacy,  a«  plaintiffs  claim,  then  they  may  have  a  pres- 
ent right,  subject  to  the  power  of  appointment  vested  in  the 
trustees. 

It  may  be  proper  to  say  in  the  beginning  that  the  comiiioa- 
law  of  England,  including  statutes  of  a  general  nature  in 
modification  thereof,  and  giving  wi'its  remedial  and  judicial, 
in  aid  of  the  common-law  passed  prior  to  the  fourth  year  of 
the  reign  of  James  1.  (1607)  continues  in  force  within  this 
state  so  far  as  it  is  not  repugnant  to  the  principles  of  the 
constitutions  of  the  state  and  of  the  United  Stiites,  and  laws 
made  in  pursuance  thereof,  and  except  in  those  respects 
wherein  it  was  altered  by  the  general  msm  mbly  of  Virginiiv 
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before  the  20tli  day  ot  June,  1863,  or  has  been  altered  by  the 
legislature  of  this  state  (see  Code  [Ed.  1891]  article  Vill, 
H(»(tion  21,  Constitution  p.  41 ;  and  chapter  13,  ss.  5,  6,  p.  122> 
and  where  the  common-law,  by  change  of  time  and  place, 
could  have  no  application.     The  modifications  made  by  stat- 
ute bearing  upon  the  questions  here  involved  are  contained 
in  chai)ter  71  of  the  Code  of  West  Virginia,  in  chapter  116 
of  the  Code  of  Virginia  of  1860;  which,  among  other  things, 
makes  the  conveyance  of  real  estate  lie  in  grant  as  well  as  in 
livery,  and  dispenses  with  the  word  "heirs,"  etc.,  or  other 
words  of. limitation,  to  pass  a  fee  simple.    Our  statute  of 
will*^,  found  in  chapter  77  of  the  Code  of  West  Virginia 
and    chapter    122    of    the    Code    of    Virginia    of     IsCO. 
provides    as    follows:      "Every    person    not    prohibited 
by  the  following  section  may  by  will  dispose  of  any  estate 
to  which  he  is  entitled  at  his  death  and  which  if  not  so  dis- 
posed of  would  devolve  upon  his  heirs,  personal  representa- 
tives or  next  of  kin."    Code,  W.Va,,  c.  77,  s.  1 ;  Code  Va.  (1860) 
c.  122.     Our  statute  of  descents  and  distributions  is  found 
in  diapler  78,  Code,  W.  Va.,  and  chapter  123,  Code  Va.  1S(U). 
It  provides  that  when  an^  person  having  title  to  any  real  es- 
tate of  inheritance  shall  die  intestate  as  to  such  estate,  it 
shall  descend  and  pass  in  parcenary  to  his  kindred,  to  the 
classes  {ind  in  the  order  named.     Section  9  provides  tliat 
w^hen  any  person  shall  die  intestate  as  to  his  personal  estate, 
or  any  part  thereof,  the  surplus,  after  payment  of  personal 
expenses,  charges  of  admintstration,  and  debts,  shall  be  dis- 
tributed to  and  among  the  same  pers(ms,  and  in  the  same 
proportion,  to  whom  and  in  which  real  estate  is  directed  to 
descend,   A\ith   certain   specified   exceptions.     Section  24a, 
chapter  71,  relates  to  the  sale  and  conveyance  of  lands  and 
estates  therein  conveyed  in  trust,  with  contingent  interest  in 
favor  of  persons  unborn.     Section  14  of  chapter  122  of  Code 
Va.  1849  (Ed.  1860)  p.  574,  is  the  one  which  may  in  part  bear 
upon  this  case.     It  dilfers  from  section  13  of  chapter  77  of 
Code  of  West  Virginia.  (Ed.  1891)  p.  660.     See  Frazier  v.  Fra- 
zier'8  ExWa  (1831)  2  Ltigh  642.    The  only  statute  of  uses 
whichliaseverbeenemutedinVirginaorin  this  state  is  found 
in  section  14  of  chapter  71  of  the  Code  of  West  Virginia,  p. 
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^34  (Ed.  1891)  and  in  section  14,  chapter  116,  of  the  Code  of 
Virginia  of  1849  (Ed.  1860)  p.  560.  This  provision  has  been 
at  <litt*ei'ent  times  re-enacted,  and  as  a  separate  section  it 
yet  remains  in  force.  Ocheltrec  v.  McClung  (1874)  7  W.  Va. 
232,  238.  See  1  Lomax,  Dig.  p.  219,  side  page  188.  It  will 
be  noticed  tliat  it  does  not  speak  of  wills.  In  Bass  v.  Scott 
(1830)  2  Leigh  356,  it  is  said  our  statute  does  not  execute  uses 
created  by  will,  we  having  no  general  statute  of  uses.  (Cab- 
ell, J.,  pp.  358,  359).  It  is  true  that  a  court  of  equity  may, 
on  its  own  original  principles,  direct  a  trustee  to  convey  the 
legal  title  to  the  cestui  que  trust  whenever  it  may  be  proper 
that  that  shall  be  done,  ab  in  the  case  of  a  naked  use;  but  this 
power  is  to  be  exercised  according  to  a  sound  discretion,  and 
the  court  ought  to  refuse  to  exercise  it  when,  as  in  the  pres- 
ent case,  it  was  manifestly  the  intention  of  the  testator  that 
the  management  of  the  property  should  be  at  the  discretion 
of  the  trustees,  and  not  of  the  cestui  que  trust.  See  note  of 
reporter,  page  359.  The  revisers  of  the  Code  of  1849,  with 
this  case  and  the  reporter's  note  before  them,  leave  the  sec- 
tion as  it  was,saying:  "In  the  case  of  trusts  created  by  will, 
it  is  so  often  the  intention  of  the  testator  that  the  manage- 
ment of  the  property  should  be  at  the  discretion  of  the  trus- 
tees, and  not  of  the  cvstm  que  trusty  that  there  would  be  some 
•diflBculty  in  enacting  a  better  rule  than  is  laid  down  by  the 
court  in  the  case  i*eferred  to."  Revisers'  Report,  Code  1849, 
p.  605-  The  reporter  who  appended  the  note  was  Benjamin 
Watkins  Leigh,  who  had  so  learnedly  and  laboriously  pre- 
pared the  revisal  of  1819.  See  preface  to  Code  of  1819.  Sec- 
tion 5  of  chapter  71  reads:  "Any  interest  or  claim  to  real 
estate  may  be  disposed  of  by  deed  or  will."  Up  to  the  re- 
visal of  1849  we  had  an  act  against  the  sale  of  pretensed 
titles,  to  be  found  in  the  Code  of  1819,  p.  375,  taken  from  32 
Hen.  MIL,  c.  9,  ss.  2,  3  (J 541).  In  th  revisal  of  1849  not  only 
was^oiiMttedtheoldact  against  the  sale  of  pretense  titles, but, 
to  make  the  law  clear,  section  5  of  chapter  71  was  enacted. 
See  Report  of  Revisers  of  Code  of  1849,  p.  602.  "The  com- 
mon-law idea  of  a  partial  as  distinguished  from  an  abso- 
lute, alienation  of  the  ownership  of  land,  opens  the  distinc- 
tion betwen  original  estates  and  derivative  estates.    The 
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fact  that  several  successive  estates  may  be  simultaneonsir 
derived  out  of  one  orienual,  whereby  it  comes  to  pass  that  & 
derivative  estate  may  be  an  estate  not  in  possession,  leads  to 
the  distinction  between  remainders  and  reversions.  The 
fact  that  estates  may  bo  so  limited  as  to  take  elffect  only  apon 
the  happening  of  a  contingency  suggests  the  distinction  be- 
tween  vested  estates  and  contingent  estates,  which  last  men- 
tioned estates  can  onlv  be  remainders,  because  estates  in 
possession  and  reversion  are  necessarily  vested.'^  Challis, 
Real  Prop.  c.  9,  p.  49. 

Personal  property,  alUiough  originally  regarded,  from  the 
civil  law  standpoint  of  original  absolute  ownership,  not  par- 
tible in  the  common-law  sense  of  the  derivative  ownership 
of  land,  has  been  gradually  assimilated  to  some  extent  to  the 
common-law  idea  of  original  and  derivative  ownership  of 
real  estate.  And  this  drawing  together  is  due  in  part  to  the 
fact  that  the  ingeiiuity  of  conveyancers,  operating  upon 
the  statute  of  wills  and  the  statute  of  uses,  and  in  disregard 
of  the  doctrine  of  abeyance  of  the  freehold,  has  devised  other 
prospective  possibilities  unknown  to  the  common-law,  as 
interests  to  arise  at  a  future  time,  which  are  not  estates,  hot 
which  will  be  estates  when  they  arise,  and  makes  it  necessary 
to  distinguish  executory  interests  from  contingent  remain- 
ders. See  Id.  And  this  view  of  giving  personal  properly 
some  of  the  qualities  of  real  property,  and  real  estate  some 
of  the  qualities  of  persimal  property,  is  largely  due  to  the 
creation  of  equitable  estates  by  the  conveyance  and  transfer 
of  both  kinds  of  the  legal  ownership  to  trustees  in  trust  for 
the  cestuis  que  trustvnt,  accompanied  with  a  power  of  appoint- 
ment vested  in  the  trustees,  the  ecjuitable  executory  interests 
being  created  by  executor'^'  devise,  etc.  In  this  way  the  term 
"vested'^  lias  come  to  be  applied  with  almost  the  same  mean- 
ing in  reference  to  tlu»  ownership  of  both  real  and  personal 
property,  especially  when  applied  to  future  limitations  of 
equitable  estates.  The  ownersliip,  original  or  derivatire, 
may  be  said  to  be  vested  when  it  has  an  abiding  place,  tem- 
porary or  permanent,  in  an  ascertained  owner — vested  in  in- 
terest, when  he  has  the  fixed  right  of  future  enjoyment;  also 
vested  in  possession  when  he  has  the  present  right  of  en- 
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joyment.  It  may  be  and  is  used  with  reference  to  the  ques- 
tion of  remoteness.  It  is  also  used  in  the  sense  of  an  owner- 
ship capable  of  transmission  to  another.  See  Gray.  Perp.  § 
118;  Hawk.  Wills,  222,  223;  Challis  Real  Prop.  p.  56  et  seq.; 
Fearne  Cont.Rem.  218.  But  it  is  not  in  all  cases  the  opposite 
of  contingency.  Contingent  estates  may  be  limited  at  com- 
mon-law, and  their  distinguishing  quality  of  contingency  is 
conferred  upon  them  by  the  terms  of  their  limitation:  (1)  By 
a  provision  that  the  specified  person  shall  not  take  unless  the 
contingency  shall  haiipen;  (2)  that  he  shall  not  take  until 
the  happening  of  a  future  event;  (3)  contingent  by  reason 
that  the  limitation  is  in  favor  of  a  person  not  ascertained,  or 
not  yet  in  being.  ^ 

Executory  interests  do  not  admit  of  being  limited  under 
the  rules  of  the  common-law.  They  owe  their  whole  exist- 
ence partly  to  the  statute  of  wills  and  partly  to  the  statute 
of  uses.  The  limitations  under  which  they  arise  are  called 
"executory  limitations,"  which  in  wills  are  executory  de- 
vises^ and  in  a  deed  are  springing  or  shifting  uses.  In  all  es- 
sential characteristics  tlu  se  uses  resemble  what  we  now  call 
"equitable  estates,"  generally  called  "trusts."  The  legal  es- 
tate in  fee  simple  and  absolute  ownership  vested  in  the  trus- 
tee and  the  coterminous  trust  or  equitable  estate  of  the  ee«- 
tui  que  trust  are  regarded  as  being  two  separable  things^  pre- 
sumed to  be  united  in  the  holder  of  the  legal  ownership^  but 
capable  of  separation^  and  having  definite  characteristics 
when  separated.  When  sepaiution  takes  place^  the  trust 
confers  the  right  both  to  take  the  profits  and  also  to  call 
upon  the  trustee  to  make  such  conveyance  and  transfers 
thereof  as  the  equita  .ile  owner  shall  think  fit.  Challis,  Real 
Prop.  p.  309.  They  follow  the  law  of  their  creation,  but  in 
dealing  with  them  equity  generally  follows  the  analogies  of 
the  law.  Yet  their  history,  the  time  when,  and  the  chancel- 
lors under  whom  they  originated,  as  well  as  their  character- 
istic qualities,  show  that  the  elementary  notion  of  them  was 
borrowed  from  the  Roman  law.  This  is  the  accepted  doc- 
trine. See  2  Pom.  Eq.  Jur.  §  97(5;  2  Story  Eq.  Jur.  §  965;  1 
Spence  Eq.  Jur.  439-442 ;  27  Am.  &  Eng.  Enc.  Law  4 ;  Wil- 
liams Real  Prop.  (17th  Int.  Ed.)  c.  7,  p.  192;  Washb.  Real 
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Prop.  884 ;  Tied.  Real  Prop.  §  488,  1  Bl.  Comm.  19-80 ;  1  BL 
€omm.  (Hammond's  Ed.)  Notes  Ed.  p.  40  et  seq.  But  see  2 
Pol.  &  M.  Hist.  Eng.  Law,  228  et  seq.  236;  Id.  Introduction,  p. 
31  et  seq. 

The  chief  characteristics  of  equitable  executory  interests 
here  involved  are:  (1)  They  are  with  us  still  under  the  ex- 
clusive jurisdiction  of  courts  of  e(]uiti\  (2)  The  distinction 
between  real  and  personal  property  is  reduced  to  a  mini- 
mum. Personal  property  may  be  limited  in  the  main,  as 
though  it  were  real ;  and  real  property  is  cut  loose  from  the 
common-law  prohibition  of  leaving  the  ownership  of  the 
freehold  in  abeyance;  and  of  creating  freehold  interests  to 
rise  up  and  commence  in  futuro,  and  shift  as  a  w^hole  from 
one  to  another.  Henci*  arisos  their  great  plasticity  and 
ease  with  which  they  can  be  molded  to  meet  the  most  com- 
plex scheme  of  disposing  of  property.  Both  are  subject  to 
the  rule  against  remoteness.  "They  arise,  when  their  time 
comes,  as  of  their  own  inherent  strength.  They  depend  not 
for  protection  on  any  prior  estates,  but,  on  the  contrary,  they 
themselves  often  put  an  end  to  any  prior  estates  which  may 
be  subsisting."     Williams,  Real  Prop.  433. 

As  to  the  legal  ownership  in  the  trustee  (1)  it  may  be  a  dry, 
passive  trust,  a  mere  resting  place  for  the  legal  title;  <2)  or, 
as  in  this  case,  it  may  be  an  active  continuing  trust,  with  the 
duties  imposed  of  active  management  and  control  of  the 
property.  And  a  court  of  equity  may  direct  a  trustee  to  con- 
vey the  legal  title  to  the  cestui  que  trust  whenever  by  the  lan- 
guage of  the  instrument,  or  in  contemplation  of  the  settlor, 
such  management  and  control  ought  to  come  to  an  end.  But 
this  power  of  the  chancellor  is  to  be  exercised  according  to  a 
sound  discretion ;  and  tlie  Court  ought  to  refuse  to  exercise 
it  when,  as  in  the  present  case,  it  was  manifestly  the  inten- 
tion of  the  testator  that  tlie  control  and  management  of  the 
property  should  remain  with  the  trustees.  Bass  v.  Scott 
<1830)  2  Leigh  356.  Such  instruments  are  frequently,  as  in 
this  case,  accompanied  with  a  power  to  appoint  and  to  sell 
and  convey.  Such  uncontrolled  discretion  of  the  trustees  is 
not  to  be  interfered  with,  in  the  absence  of  bad  faith  (Whelan 
V.  Rvilly    (1872)    5  W.  Va.  356;  Gishorne  v.  OMornc,  2  App. 
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Oas.  300i ;  ahd  here  none  in  charged,  or  in  any  way  intimated. 
The  estate  taken  by  the  trustees  is  commensurate  with  the 
powers  conferred  and  the  purposes  intended  to  be  accom- 
plished— in  this  case  a  fee  simple  absolute  in  fact  as  well  as 
in  name;  no  matter  what  period  of  time,  if  any,  may  be  set 
for  the  ending  of  Ihe  trust.  If,  however,  the  trust  is  a  dry 
^ne,  or  limited  to  await  an  event  such  as  the  death  without  is- 
«ue  of  the  beneficiary,  and  she  has  passed  the  age  of  child- 
bearing  childless,  as  in  this  case,  so  that,  without  harm  to 
■any  one,  we  may  look  forward  and  say  that  for  all  practical 
purposes,  the  event  for  distribution  has  come,  it  may  be 
made.  Male  v.  Williams.  48  N.  J.  Eq.  33  (21  Atl.  854) ;  Macomb 
V.  Miller,  9  Paige  2Go;  I:i  re  Brown's  Trust,  L.  R.  16  Eq.  239. 
And  it  is  done  or  refused  at  that  time  in  the  exercise  of  a  sound 
discretion.  But,  however  tlie  fact  of  passing  the  age  of 
childbearing  may  bear  on  such  a  practical  question,  it  has  no 
bearing  when  we  come  to  determining  the  quality  and  quanti- 
ty of  estates,  and  ascertaining  rights  and  interests  depend- 
ent on  her  actual  death  leaving  no  issue.  In  such  cases  the 
law  considers  that  the  possibility  of  issue  continues  so  long 
as  the  person  lives,  no  matter  how  improbable  it  may  be  from 
the  great  age  of  the  party;  for  in  such  cases  a  possibility  of 
issue  is  always  supposed  in  law  to  exist,  unless  extinguished 
oy  death.  For  ^uch  purpose  the  possibility  of  issue  is  com- 
mensurate with  life.  See  Williams,  Real  Prop.  115;  2  Bl. 
Coram.  12(5;  Co.  Litt.  4(V/;  Litt  Ten.  §  34;  Jee  v.  Audley,  1  Cox 
324:  List  v.  Rodne:/  (1S7m  83  Pa.  St.  483,  492.  And  the  un- 
borij  devisee  of  an  equitable  contingent  executory  interest  in 
fee  simple  absolute,  limited  by  a  contingency  determinable 
within  the  rule  against  remoteness,  and  the  estate  limited 
not  contravening  such  rule,  will,  as  a  matter  of  interpretation 
in  contemplation  of  hnv,  as  a  probable  possibility,  come  into 
existence  and  take.  For  the  will,  as  in  this  case,  must  be 
read  and  construed  as  we  fl.nd  it — a  fact  fixed  bv  the  death 
of  the  testator — and  is  to  be  read  not  by  the  light  of  subse- 
quent events;  and,  if  the  unborn  devisee  does  in  fact  come 
into  existence,  as  well  as  in  contemplation  of  law,  we  can 
not  hold  that  he  will  take  by  purchase  under  the  will  as  de- 
visee that  of  which  the  testator  died  intestate.    Nor  will  Hie 
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faw  intend  that  tho  testator  meant  to  die  partially  intestate. 
Gaston,  J.,  in  Vanhoolc  v.  Janhooky  1  Dev.  &  B.  Eq.  589,  596. 

I  have  said  enough  to  justify  the  decree  complained  of,  if, 
instead  of  being  as  it  is,  a  final  decree  of  absolute  dianiissal 
on  hearing  of  all  the  equities  and  issues  presented  in  the 
pleadings^  it  had  been  a  dismissal  without  prejudice.  Being 
a  final  unqualified  decree  presents  another  question  of  vital 
importance^  it  may  be,  to  the  children  of  John  R^illy;  cer- 
tainly to  those  who  may  hereafter  claim  under  Mrs.  Carney; 
and  that  requires  us  to  look  further  into  the  matters  of  law 
and  fact  presented  by  this  record.  This  latter  question  ha» 
led  to  a  learned  and  exhaustive  discussion  of  the  nature  U) 
of  the  estate  in  this  fund  created  by  the  settlor;  (2)  the  char- 
acteristics of  base  fees,  qualified  fees,  fees  on  condition,  con- 
ditional fees,  and  fees  determinable,  and  (conditional  limita- 
tions generally,  and  the  nature  and  peculiar  distinguishing 
marks  of  what  are  called  "possibilities  of  reverter,"  and 
"possibility  of  reversion,"  and  their  capacity  to  pass  by 
alienation  and  descent.  For  a  discussion  of  this  general 
subject  I  now  refer  to  Gray  Perp.  c.  2,  §  5  et  seq,  286,  where 
this  case,  when  first  in  this  Court,  is  cited,  among  others,  in 
the  note.  Whelan  v.  Reilly  (1869)  3  W.  Va.  597,  613;  Challis 
Real  Prop.  p.  197  et  seq,;  19  Am,  &  Eng.  Enc.  Law  1035,  1055, 
notes;  Ocheltree  v.  McClung  (1874)  7  W.  Va.  232;  Minor.  Inst. 
(2d  Ed.)  80,  87;  Willwn  v.  Berklq/  (1652)  1  Plow.  223,  244;  Pro- 
prietors V.  Gra7it  (18.55)  3  Gray  142,  148;  Purefoy  v.  Rogers 
(1681)  2  Saund.  pt.  2,  pp.  380,  381. 

What  is  the  nature  of  this  instrument?  The  testator  gave 
all  his  property  of  every  kind,  the  real  estate  in  fee  simple, 
the  personal  estate  absolutely,  as  a  residuary  fund,  impress- 
ed with  individuality,  to  trustees,  with  power  to  do  all  acts 
in  relation  thereto  as  fully  as  the  testator  could  do  if  he  were 
in  life;  nevertheless  in  trust  to  execute  the  directions  there- 
in given,  and  carry  out  the  purposes  thereby  declared.  It 
was  an  active,  continuing  trusty  and  required  the  constant 
control,  care,  and  management  of  the  trustees  until  the  pur- 
poses of  its  creation  had  been  accomplished.  The  testator 
was  induced  to  adopt  this  mode  of  disposing  of  his  property: 
(1)  To  avoid  some  of  the  legal  questions  which  have  been  so 
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learnedly  discussed^  among  others  that  mentioned  by  Black- 
«tone  (2  Bl.  Comm.  173.)  The  common-law^  if  it  recognized 
theeqiiitableestateatall, recognized  it  only  as  in  coalescence 
with  the  legal  estate;  and,  if  we  keep  insisting  on  the  equita- 
l)leestate  being  vested  in  the  heir  at  law  until  the  unborn  ben- 
eficiary comes  into  beings  we  are  shackling  the  trust  with  a 
common-law  idea,  which  it  w^s  the  very  purpose  of  the  de- 
visor to  shake  off  and  escape.  He  intended  that  the  trustees 
should  hold  in  trust  for  the  unborn  devisee,  and  not  for  the 
heirs.  Why  insist  on  anything  being  vested  in  the  heir,  who 
can  only  take,  if  at  all,  in  the  after-contingency,  so  remote 
and  improbable  that  the  testator  did  not  deem  it  necessary 
to  provide  for  it  at  all  ?  And  as  to  the  income  in  the  mean- 
time, the  beneflciari<M3  took  that  under  the  uncontrolled  dis- 
cretion of  the  trustees,  and  not  as  a  matter  of  right.  (2)  To 
render  such  estate  plastic,  easily  and  safely  molded  to  fit  fu- 
ture contingencies,  and  carry  out  his  general  scheme  of  dis- 
posing of  his  property.  (3)  And,  perhaps  mainly,  to  provide 
for  his  children  a  comfortable  maintenance  and  support  dur- 
ing life,  without  subjecting  his  property  to  the  hazard  of  be- 
ingdissipatedandwa8tedbytheirimprovidence,and  to  put  it 
in  the  power  of  the  trustees  to  reward  good  conduct,  and  to 
hold  out  inducements  for  its  continuance.  He  had  unbound- 
ed faith  in  the  fidelity  of  his  trustees  and  in  their  practical 
good  sense  and  capacity  to  control  and  manage  judiciously 
the  property  in  the  interest  and  to  the  benefit  of  the  objects 
of  his  bounty,  who  were,  as  to  ultimate  ownership,  his  grand- 
children and  their  issue.  His  children  were  to  take  nothing 
except  under  the  power  of  appointment.  And  the  power 
given  the  trustees,  within  the  purposes  of  the  trust,  ^'was 
limited  and  controlled  only  by  their  discretion  and  judg- 
ment.'' Whelan  v.  Reilly  (1872)  5  W.  Va.  356-357  a  case  in 
wiiich  the  same  will  came  in  question  between  the  same  par- 
ties or  their  privies. 

So  far  as  this  record  shows,  no  one  had  a  right  to  complain 
of  being  stinted,  for  Mrs.  Carney  received  out  and  out  the 
sum  of  twenty  thousand  dollars  at  one  time,  and,  in  addition, 
is  now  receiving  an  annuity  of  one  thousand  five  hundred 
dollars,  equal  to  a  six  per  cent,  income  from  a  sum  of  twenty 
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five  thousand  dollars.  But  the  question  remains,  did  the 
testator  fail  to  dispose  of  ajiy  part  of  his  ownership,  or  does 
the  will  create  a  resulting  trust  in  the  nature  of  a  possibility 
of  reverter  to  his  heirs  at  his  death,  and  if  so,  what  is  the  na- 
ture and  effect  thereof? 

First  As  to  the  personal  part  of  the  residuary  fund,  it  can 
not  be  a  conditional  fee,  changed  by  the  statute  de  donis  into 
a  fee  tail,  and  the  latter,  by  our  statute,  converted  into  a  fee 

simple;  for  the  word  employed  by  the  statute  of  entails  is 
"tenement,"  and  uieie  personal  chattels  are  not  entailable 
(2  Minor  Inst.  78  (88);  and  so  our  statute  docking  entails 
deals  only  with  estates  in  land.  Code  W.  Va.  c.  71,  s.  9 ;  Code 
Va.  1860,  c.  116.  This  fund,  however,  created  by  the  will,  is 
given  an  individuality  apart  from  the  portions  of  the  estate 
which  compose  it — see  ///  rv  Kenyan^  17  R.L149  (20  Atl.294) — 
and  comprises  the  two  unsold  ti'acts  of  land  and  forty  one 
thousand  dollai's  odd  in  money,  which  also  comprises  an  un- 
certain amount  of  rents  and  income  from  these  lands,  which 
amount  does  not  now  appear. 

Second.  There  can  be  no  conditional  fee  in  the  land,  for 
no  estate  therein,  as  has  already  been  seen,  is  given  to  the 
children  William,  Philip  and  Mary  Jane,  either  expressly 
or  by  any  necessary  implication;  and  for  a  fee  conditional 
there  is  but  one  condition,  namely,  that  the  grantee  shall 
have  issue  or  heirs  of  his  body.  2  Minor  Inst.  78  (87).  The 
conditions  admissible  for  the  purpose  of  creating  a  condi- 
tional^fee  are  restricted  to  a  single  type,  which  always  takes 
the  form  of  a  limitation  expressed  to  be  to  the  heirs  of  the 
body  of  the  donee  or  donees,  either  generally  or  to  a  special 
class  of  such  heirs.  The  word  **heirs''  limits  a  fee  or  estate 
of  inheritance,  while  the  imposed  restriction  prevents  thQ 
fee  from  being  a  fee  simple  in  the  proper  sense  of  the  term. 
Challis  Real  Prop.  pp.  41,  200.  He  did  not  intend  the  issue 
or  descendants  of  his  grandchildren  to  take  through  his 
children,  but  required  botl)  grandchildren  and  their  descend- 
ants  to  be  then  living,  and  to  take  directly  and  immediately 
from  himself.  Therefore  there  is  no  fee  tail  to  be  turned  into 
a  fee  simple.  This  gift,  is  therefore,  in  form  and  effect,  a  fee 
simple  absolute,  dererminable  in  the  sense  that  it  is  future 
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and  continf^ent,  and  ma\  never  vest  in  interest,  because  the 
donees  are  unborn,  i\nd  may  never  come  into  existence.  But 
this  modifying  quality  is  not  expressed  in  the  limitation  fix- 
ing the  quantity  of  ownership,  but  is  only  implied  from  the- 
nature  and  circumstances  of  its  origin  as  a  gift  to  an  unborn 
donee.  It  is  not  a  condition  subsequent  which  may  defeat  a 
fee  simple  already  vested,  but  is  rather  of  the  nature  of  a  con- 
dition precedent,  not  to  the  creation  of  the  future  estate,  but 
precedent  to  its  vesting  in  interest  or  in  possession.  This 
contingency  is  itself  determinable  within  the  rule  against  re- 
moteness, and,  so  far  as  it  bears  upon  the  question  of  partial 
or  total  intestacy,  Jt  will  itself,  in  contemplation  of  law,  de- 
termine or  end;  that  is  the  unborn  donee  will  in  all  likelihood 
for  some  purposes  come  into  existence;  and  in  this  light  it 
must  be  regarded  in  construing  the  will,  and  not  by  the  light 
of  subsequent  events.  1  need  not  stop  to  give  it  a  name.  I 
have  given  its  characteristics  as  I  now  see  them,  and  its  nec- 
essary effect  in  preventing  partial  intestacy.  Section  8  of 
chapter  71  of  the  Code  makes  this  devise  without  any  words 
of  limitation  a  devise  of  an  equitable  interest  in  fee  simple 
to  the  same  extent  as  if  the  devisor  had  added  the  first  sen- 
tence in  Litt.  Ten.  (1475)  **to  hold  to  him  tind  his  heirs  for- 
ever.'' It  can  not  be  a  remainder  of  anv  kind  or  a  reversion 
in  any  proper  sense,  for  they  are  respectively  but  parts  of 
one  whole;  the  one  created  by  the  parties,  and  the  other  by 
operation  of  law.  Nor  do  sections  12  and  13  of  chapter  71 
of  the  Code  change  this  character  of  a  remainder,  but  they 
only  provide  that  it  shall  not  fail  for  want  of  a  pai'ticular 
estate.  Therefore  this  equitable,  executory  future  interest 
in  trust,  ci*eated  by  this  executory  devise,  exhausts  all  the 
equitable  ownership  that  it  is  capable  of;  is  commensurate 
with  and  rounded  out  to  the  full  measure  of  the  fee  simple 
and  absolute  ownership  conveyed  and  transferred  to  the  trus- 
tees. This  seems  to  be  comprehended  in  and  to  be  inferred 
from  the  view  taken  of  this  will  in  Whelan  v.  Reilly,  5  W.  Va. 
356,  in  which  this  same  will  was  then  before  the  Court  and, 
it  seems,  between  the  same  parties  or  pai'ties  in  interest,  their 
privies  in  right  or  in  representation.  In  that  case  the  ma- 
jority of  the  Court  say  (page  375):    ''When  the  language  of 
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a  testator  is  plain,  and  his  meaning  clear,  the  courts  have 
nothing  to  do  but  to  carr^  out  the  will  of  the  testator  if  noi 
inconsistent  with  some  rule  of  law.  By  no  construction 
of  the  language  used  in  the  nineteenth  clause  of  the  will  can 
it  be  held  that  the  testator  intended  to  give  to  the  said 
William,  Philip  or  Mary  Jane,  or  to  either  of  them,  any  vest- 
ed interest  in  the  residuary  fund,  or  in  fact  any  in- 
terest in  said  fund.  B>  the  fourteenth  clause  there  is 
an  absolute  disposition  of  the  residuary  fund  in  trust  for 
the  children  and  other  descendants  of  the  said  Wil- 
liam, Philip  and  Mary  Jane  living  at  the  time  of  the  death 
of  the  last  survivor  of  the  said  persons.  All  the  intei'es't 
which  the  said  William,  Philip  and  Mary  Jane  could  have 
in  tlie  residuary  fund  is  dependent  on  tlie  uncontrolled  dis- 
cretion of  the  truste'^s,  and  is  therefore  a  contingent  inter- 
est." 

This  brings  us  to  what  the  books  call  a  "possibility  of  re- 
verter," which  has  been  so  fully  and  ably  discussed.  Bee  2 
Minor  Inst.  420;  1  Lomax  Dig.  (2d  Ed.  1S55)  603  et  seg.; 
4  Kent.  Comm.  p.  10  et  seq.,  354  (881);  2  Bl.  Comm.  174,  175; 

1  Washb.  Real  Prop.  (4th  Ed.)  p.  90;  Tied.  Real  Pi-op.  (2d  Ed.) 
§  385  et  seq,;  Gray  Perp.  §  13;  Challis  Real  Prop.  58,  63;  19 
Am.  &  Eng.  Enc.  Law  1028,  1055,  note;  Proprietors  v.  Grant, 
3  Gray  142;  Society  v.  Boland,  155  Mass.  171  (29  N.  E.  Rep. 
524);  Scheetz  v.  Fitzicalcr  (1847)  5  Pa.  St.  126;  Id,,  2  Shars.  & 
B,  Lead.  Cas.  Real  Prop.  11,  notes  17;  OcJieltree  v.  McCluag 
(1874)  7  W.  Va.  532;  WilUon  v.  Berkley  (1562)  1  Plow.  223, 244; 

2  Pol.  &  ^L  Hist.  Eng.  Law,  c.  4,  §  1,  pp.  21,  23.  The  freehold 
estate  in  right  of  present  enjoyment,  in  possession,  will  come 
back  by  operation  of  law.  In  the  case  of  remainder  this 
residual  ownership  has  also  gone  out  of  the  donor;  but  to 
stay  out — remain  away — is  not  to  come  back,  but  goes  to 
another.  Possibility  of  reverter  denotes  no  estate,  but,  as 
the  name  implies,  onl}^  a  possibility  to  have  an  estate  at  a 
future  time.  Of  such  possibilities  there  are  several  kinda, 
of  which  two  are  upually  denoted  by  the  term  now  under 
consideration.  (1)  The  possibility  that  a  common-law  fee 
may  return  to  the  grantor  by  breach  of  a  condition  subject  to 
which  it  was  granted;  and  (2)  the  possibility  that  a  common- 


Cakney  v.  Kain.  817 

law  fee  other  than  a  fee  simple  may  revert  to  the  pn'^ntor  by 
the  natural  determination  of  the  fei*.  Since  every  remainder 
and  every  reversion  is  a  part  only  of  the  estate  of  the  grantor 
or  settlor,  it  follows  that  by  the  common-law  no  remainder 
can  be  limited  in  expectancy  upon  the  detennination  of  a  fee, 
and  that  no  reversion  car  remain  in  a  grantor  or  settlor  wlio 
parts  with  a  fee.  There  can  not  exist  two  (*ommon-law  fees 
in  the  same  land.  Co.  Litt.  18a;  Willion  v.  Berkley,  1  Plow. 
228,  at  page  248,  and  authorities  cited  in  the  margin.  In  re- 
gard to  a  fee  simple  and  a  determinable  fee  this  proposition 
has  never  been  disputed.  Challis  Real  Prop.  (>3.  But  by  ex- 
ecutory devise  it  has  been,  since  the  stiitnte  of  wills,  possible 
to  limit  a  fee  simple  upon  the  determination  or  in  defeasance 
of  another  fee  simple.  Id,  It  remains,  therefore,  in  the  trus- 
tees, awaiting  the  event  fixed  for  vesting  in  the  unborn  ben- 
<*ficiaries.  During  that  time  it  needs  no  other  abiding  place 
than  with  the  legal  fee  simple  absolute.  Then,  if  no  one  of 
them  is  in  existence,  it  arises  in  its  integrity  as  a  vested  in- 
terest for  those  who  may  then  be  entitled  as  of  right,  for 
the  natural  inherent  determinable  quality  of  such  a  gift  by 
executory  devise  relat(^s  to  and  operates  upon  the  fund  as  a 
whole,  and  not  upon  any  part  of  tlie  ownership,  such  as  a 
possibility  of  a  right.  Section  14,  chapter  122,  Code  Va.  1 849 
(Ed.  1860)  p.  574,  may  be  thought  to  have  some  bearing,  for 
the  testator  died  in  1866.  It  reads  as  follows:  "Unless  a 
contrary  intention  shall  appear  by  the  will,  such  real  estate 
or  interest  therein  as  shall  be  comprised  in  any  devise  in  such 
will  which  shall  fail  or  be  void  or  otherwise  be  incapable  of 
taking  effect  shall  be  included  in  the  residuary  devise  (if  any) 
contained  in  such  will.''  To  this  the  (.^ode  of  West  Virginia 
adds:  "And  if  there  be  no  residuai-y  devise  therein,  such  real 
estate  or  interest  shall  go  to  the  heirs  at  law  of  the  testator 
as  if  he  had  died  intestate."  (^ode  W.  Va.  (Ed.  1891)  c.  77,  s. 
1.?,  p.  660.  This  addition  was  made  by  act  of  9th  March,  1882. 
See  Acts  1882,  p.  196,  c.  84,  s.  13. 

The  chief  object  of  sec  tion  14  of  chapter  122  of  the  Code*  of 
1849  (1860)  was  to  modify  the  doctrine  of  lapse^  and  substi- 
tute residuary  legatc^is  for  the  heirs  of  the  testator  when* 
there  is  a  n^siduary  devise.     Raymond,  J.,  in  Hoke  v.  Hoke 
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(1878)  12  W.  Va.  427,  472.  See  1  Jarm.  Wills  (Blgelow'B  6tii 
Ed.)  c.  11,  side  pages  307,  309;  McGreevy  v.  McGraih,  152 
Mass.  24  (25  N.  E.  Bep.  29.)  The  statute  in  question  (section 
14,  chapter  122,  Code  1860)  was  taken  from  St.  Vict.  1  c.  26, 
§  25.  See  1  Jarm.  Wills,  side  pages  321,  322.  See  3  Lomax 
Dig.  (2d  Ed.)  side  paj?e  114,  top  page  188;  2  Minor  InsL,  top 
page  1057,  side  page  947,  as  to  lapse.  In  1  Jarm.  Wills,  top 
page  336,  it  is  said  the  doctrine  of  lapse  is  properly  extended 
to  the  case  of  gifts  on  contingency.  See  2  W^oerner,  Adm'n 
911.  Here  the  devise  in  question  was  of  the  residuary  fund 
itself,  and  therefore  thib  statute  can  have  no  application. 
This,  however,  leaves  such  possibility  of  the  contingent  re- 
sulting trust  to  go  to  his  heirs  at  law  at  the  testators  death, 
to  become  an  executory  interest  vested  in  right  of  poases- 
sion  in  such  heirs  as  may  be  living,  and  therefore  able  to  take 
in  the  event  of  the  devise  to  the  unborn  donee  being  thence- 
forth incapable  of  taking  effect  by  his  failure  to  come  into  be- 
ing on  the  event  prescribed;  and  then,  and  not  before,  such 
interest  goes  to  the  heirs  at  law  of  the  testator  as  if  he  had 
died  intestate  thereof,  meaning  by  necessary  implication, 
that  it  did  not  fail  to  take  effect  by  reason  of  partial  or  total 
intestacy.  For  the  law  as  it  now  is,  see  Code  (Ed.  1891)  p. 
660,  c.  77,  s.  13.  The  heirs  at  the  death  of  the  testator  had  no 
present  interest  vested  in  right.  There  was  a  possibility 
of  the  happening  of  a  future  event,  which,  if  it  should  occur, 
would  then  give  birth  to  some  right  or  interest  in  them.  It 
was  a  present  possibility  of  a  future  executory  interest  com- 
ing to  them  as  a  whole.  Such  was  its  character,  whatever 
we  may  call  it,  whether  it  was  then  vested  in  the  sense  of 
being  transmissible  or  for  any  purpose,  such  as  having  a 
right  to  look  after  it  in  a  court  of  chancery,  or  to  sell  for  a 
valuable  consideration,  subject  to  the  doctrine  of  relief 
given  to  expectant  heirs  against  unconscionable  bargains  is 
the  ultimate  question.  It  may  be  called  a  possibility  of  a 
right  of  reversion  in  the  trustees,  a  contingent,  executiwy 
resulting  trust  to  them  for  those  who  can  show  themselves 
entitled  to  take  in  case  the  unborn  donee  is  not  in  existence 
in  the  given  event;  and  it  comes  and  goes,  as  a  whole,  after 
the  manner  of  executory  interests,  if  it  goes  at  all,  for  this 
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was  their  characteristic  in  the  beginning,  lying  at  the  foun- 
dation of  the  whole  doctrine;  and  it  remains  so  to  this  day, 
giving  them  their  great  capacity  of  being  molded  to  any  de- 
sired form  and  consequent  adaptability  and  convenience. 

There  is  another  view  that  might  perhaps  be  suggested  in 
order  to  give  effect  by  necessary  implication  in  such  a  will  to 
the  partly,  but  imperfectly,  expressed  intention  of  the  testa- 
tor, without  running  counter  to  the  restraint  imposed  by  the 
maxim.  '*Voluit  sed  non  dtanf."  I  give  it,  and  must  confess 
that  it  would  impress  me  with  great  force  if  the  tendency  of 
our  decisions  were  not  strongly  against  applying  the  doc- 
trine of  implication  in  such  cases.  The  scheme  of  this  will 
excludes  the  heirs  of  the  testator  who  may  be  living  at  his 
death  in  every  instance  in  favor  of  his  issue  who  may  survive 
and  be  in  existence  when  the  given  event  happens.  Such  is 
the  scheme  of  the  fifth  clause  in  favor  of  the  children  of 
John.  It  is  to  be  held  in  trust  for  the  then  and  thereafter 
bom  children  equally  in  fee  simple,  and  to  the  survivor  or 
his  issue  attaining  the  age  of  twenty  one.  The  same  plan  is 
followed  in  the  sixth  clause  in  favor  of  the  children  of  Wil- 
liam; in  the  seventh  clause  in  favor  of  the  children  of  Philip; 
in  the  eleventh  clause  in  favor  of  tlie  children,  etc^  of  Mary 
Jane  living  at  her  death;  and  when  we  reach  the  fourteenth 
clause — the  one  disposing  of  the  residuary  fund — we  And  it 
going  to  those  descendants  of  William,  Philip,  and  Mary 
Jane  living  at  the  death  of  the  last  survivor  of  these  three. 
So  that  we  find  that  each  disposing  clause,  including  the  four- 
teenth, which  disposes  of  the  residuary  fund  created  by  the 
twelfth,  and  kept  in  accumulation  by  the  thirteenth  clause, 
follows  this  same  general  plan,  which  shows  clearly  the  de- 
sign that  the  testator's  children  were  to  take  nothing  except 
what  should  be  given  them  in  life  under  the  uncontrolled  dis- 
cretion of  the  trust(»cs,  with  the  exercise  of  which  the  Court 
will  not  interfere  in  the  absence  of  bad  faith.  Thus  we  see 
thatthroughoutthewill  as  a  whole, and  in  each  and  every  dis- 
posing clause,  including  the  one  in  question,  such  general 
and  predominant  purpose  stands  out  in  plain  view.  Why, 
then,  does  not  the  necessary  implication  arise  of  a  devise  to 
his  then  living  heirs  in  the  event  of  the  imboro  donees  not 
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coming  into  existence,  and  that  they  are  to  take  "without  re- 
gard to  any  difference  in  degree  of  relationship  or  descent T* 
Th(»  excluwion  of  Williaiu,  Philip^  and  Mary  is  plainly  ex- 
pi'i'SHtMl.  Is  not  this  implication  necessary  as  a  component 
part  of  the  will?  See  Bartlett  v.  Patton  (1889)  33  W.  Va.  72, 
{10  S.  E.  Kep.  21);  Graham  v.  Graham  (1883)  23  W.  Va.  46. 
Thi*i'c  is  no  such  deficiency  of  expression  as  to  compel  the 
construction  of  a.  partial  intestacy,  as  the  intention  to  diHpom^ 
of  the  whole  clearly  appoilrs.  See  Trust  Co.  v.  Coffin  (1890) 
152  Mass.  J)5  (25  N.  E.  Rep.  30)  and  8  Lawy.  »ep.  Ann.  74**. 
notes.  Therefore  it  ma^  be  said  it  is  not  a  case  which  reels 
on  conjecture  of  what  we  infer  the  testator  would  have  said 
had  he  gone  further  and  said  more,  but  it  is  a  ciise  of  plain  in- 
tc^ntion  to  dispose  of  his  whole  property,  as  shown  by  the  cre- 
ation of  the  residuary  fund,  and  by  his  will,  taken  as  a  whole. 
In  contemplation  of  law  he  had  a  right  to  suppose  that  some 
of  the  ultimate  benetioiaries  would  come  into  existence,  and. 
if  th(\v  did  not,  that  those  of  his  heirs  who  weiv  then  living 
would  take  by  express  words,  helped  out  b}-  necessary  impli- 
cation, without  embarrassing  his  will  by  alternative  express 
dispositions  to  meet  such  a  remote  contingency.  If  the  dec- 
larations of  trust  as  to  the  residuary  fund  could  be  regarded 
as  in  auy  degrt*e  incomplete,  executory,  then  I  have  no  doubt 
t  hv  (H)rr(Mt  view  would  be  for  the  fund  to  go  per  capita  by  pur- 
chase undi4'  the  will. to  the  heirs,  etc.,  of  the  testator  living  at 
th(»  death  of  the  lant  survivior  of  William,  Phillip,  and  Mary 
Jane,  no  unborn  donee  having  come  into  existence..  But,  for 
reasons  already  given,  I  do  not  regard  the  declaration  <rf 
trust  as  incomplete.  Such  an  alternative  limitation  can  not 
be  impli(Hl  from  a  i>rovision  thjit  the  three  children  shall  not 
take,  for,  unless  the  testator  meets  the  contingency  of  Hb 
failing  to  take  effect  by  giving  it  to  some  one  else  {Boi^sifau 
V.  Aldridfjcs,  5  Leigh  222),  it  results  to  the  heirs  at  law  in  an- 
ah>gy  to  descent  cast.  Here  the  testator  has  given  no  inti- 
mation, direct  or  indirect,  that  he  had  in  mind  such  a  cob- 
ting(*ncy.  He  has  certainly  not  met  it  by  an  alternative  exe- 
cutory devise  to  any  one  else.  Nor  has  he,  in  express  words, 
said  that  the  heirs  should  in  no  event  take,  which  might  per- 
haps have  prevented  a  resulting  trust  to  arise  to  th^n.    See 
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Attorney  General  v.  Green  (1789)  2  Brown  Ch.  492;  2  Crabb 
Real  Prop.  §  1794.    Thus  we  have  seen  that  the  legal  owner- 
ship and  estate  in  fee  simple  absolute  and  in  ownership  abso- 
lute is  expressly  devised  to  and  vested  in  the  trustees  for  the 
clearly  manifested  purpose,  among  others,  of  cutting  off  all 
likelihood  of  partial  intestacy.   The  corresponding  equitable 
tru8testatel8al8ointhetru8tees,and  the  two  are  pi-es«uu*d  to 
abide  there  in  union  until  the  time  comes  for  the  trust  estate 
tospringupandvestintitlcor  in  enjoyraentas  the  ciise  may 
be.     In  the  meantime  the  trust  estate  is  marked  out,  and  is 
capable  of  separation,  and  so  will  have  definite  characteris- 
tics when  the  time  to  separate  comes;  and  when  such  separa- 
tion and  vesting  does  take  place,  such  vested  ownei-ship  of  th(* 
trust  will  confer  upon  the  cestui  que  trust  the  right  to  the 
rents  and  profits,  and  also  the  right  to  call  upon  the  trustees 
to  convey  the  legal  title  as  the  equitable  owner  may  direct, 
subject,  however,  to  the  doctrine  laid  down  in  Bass  v.  Scott,  2 
Leigh  356,  relating  to  active  continuing  trusts.     In  devolu- 
tion of  ownership  it  then  follows  the  statute  of  descents  and 
distribution.     In  its  creation  it  is  not  complicated  with  the 
doctrine  of  abeyance  of  the  freehold,  or  the  common-law  pro- 
hibition against  creating  freeholds  to  commence  in  the  fu- 
ture, for  neither  applies  to  such  an  instrument,  the  funda- 
mental idea  of  which  is  to  comprehend  real  and  personal 
property  as  near  as  may  be  in  one  and  the  same  limiting 
words  in  the  same  disponing  clause;  and  to  cause  the  equita- 
ble ownership  to  abide  its  time  in  the  trustee,  and  to  rise  up 
or  shift  as  a  whole  when  the  event  prescribed  shall  happen, 
provided  it  does  not  contravene  the  rule  against  remoteness. 
In  other  respects  it  follows  the  analogy  of  legal  ownership. 
Here  the  equitable  ownership  of  the  trust  fund  as  created 
and  declared  by  the  devisor  is  coextensive  in  quantity  and 
runs  parallel  with  the  legal  ownership  in  the  trustees;  but  it 
is  liable  to  be  prevented  from  ever  rising  up  and  vesting  in  ti- 
tle to  any  right  of  ownership  by  reason  of  the  inherent  qual- 
ity of  being  given  to  one  design.ited,  but  not  yet  in  existence. 
This  quality  is  in  the  nature  of  a  condition  precedent,  but 
technically  it  is  not  such^  because  it  is  not  express,  but  main- 
ly because  we  are  in  a  court  of  equity  dealing  with  trust  prop- 
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erty.  So  far  as  it  is  an  executed  trust  exhaustively  created 
and  declared,  we  take  it  as  we  find  it  at  the  death  of  the  testa- 
tor, uncontrolled  and  unqualified  by  the  current  of  subse- 
quent events;  but,  so  far  as  the  instrument  is  incomplete,  ex- 
ecutory, we  should  pursue  the  manifest  intention  of  the  te«- 
tator  to  the  end  as  near  as  may  be.  In  this  view,  and  in  the 
event  supposed,  the  donee  not  having  come  into  existence,  a 
resulting  trust  for  the  first  time  separated  from  the  legal 
ownership,  and  for  the  first  time  vested,  would  spring  np  and 
vest  in  the  then  heirs,  etc.,  of  the  devisor. 

The  law  of  this  case  and  of  cases  like  it  shows  that  the  di- 
vision into  vested  and  contingent  is  not  exhaustive.  See 
Challis,  Real  Prop.  p.  56  As  to  the  origin  of  the  use  of  the 
term,  see  2  P61.  &  M.  Hist.  Eng.  Law,  p.  85.  Nor  is  vested  al- 
ways the  opposite  of  contingent  or  of  executory,  nor  does  the 
fact  of  vested  or  non-vested  always  determine  the  question 
of  transmissibility ;  oHpecially  under  our  statute  of  wills  and 
descents.  And  under  section  5  of-  chapter  71  of  the  Code, 
which  reads,  '^Any  interest  in  or  claim  to  real  estate  may  be 
disposed  of  by  deed  or  will,"  that  which  descends  may  be  de- 
vised, and  generally  that  which  may  be  devised  may  be  sold 
and  conveyed.  The  v*ord  "vested"  had  originally  no  refer- 
ence to  the  absence  of  contingency.  Hawk.  Wills  221 ;  Gray 
Perp.  p.  62,  §  99.  See  7(7.  §  11 ,  note  2.  So  that  it  by  no  means 
follows  that  because  an  estate  is  contingent,  therefore  it  is 
non -transmissible;  for  many  contingent  remainders  and  con- 
tingent executory  interests  are  transmissible  by  descent,  and 
if  so,  they  are  alienable  by  will  and  by  deed.  In  fact,  such 
would  seem  to  be  the  general  rule  under  our  statutes.  Con- 
tingency doen  not  ne(*essarily  negative  transmissibility.  It 
is  in  a  state  of  contin?i:ency  and  doubt  whether  it  will  ever  go 
to  any  one  save  the  unborn  devisee,  but  if  it  does  not  go  there, 
by  reason  of  his  not  coming  into  existence,  then,  by  reason 
thereof,  the  interest  in  the  fund  comprised  in  such  devise  has 
become,  by  an  event  after  the  death  of  the  testator,  incapable 
of  taking  effect.  By  law  it  then  comes  by  descent,  as  a  right 
now  vested  in  possession,  to  the  heirs  of  the  testator  then  liv- 
ing. As  a  possibility  of  a  resulting  trust,  coupled  with  an 
interest,  it  had  come  to  the  heirs  of  the  testator  living  at  his 
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death.  Such  poBsibllity  came  to  an  ascertained  class,  but 
one  liable  to  open  and  let  in  others  before  the  contingent  and 
future  event  giving  the  right  of  enjoyment  might  happen. 
During  this  period  of  suspension  this  possibility  of  a  result- 
ing trust  to  the  heirs  and  a  contingent  executory  interest  to 
the  unborn  devisee  remains  with  the  legal  title,  awaiting  the 
prescribed  event  which  is  to  determine,  within  the  rule 
against  remoteness,  where  the  contingent  interest  will  go  as 
a  fixed  right  of  property.  And  during  this  period  of  doubt 
and  suspension  of  vesting  fixed  by  law  as  not  unreasonable, 
and  not  against  public  policy,  the  equitable  ownership  has 
its  true  and  only  abiding  place  with  the  legal  ownership, 
vested  for  that  purpose,  among  others,  in  the  trustees.  And 
in  this  lies  the  fundamental  principle  and  consequent  sim- 
plicity, fiexibility,  and  convenience  of  this  mode  of  aliena- 
tion; and  the  attempt  to  import  into  it  and  go  by  the  irrecon- 
cilable common-law  rules  and  principles  of  contingent  re- 
mainders can  but  result  in  producing  confusion  and  uncer- 
tainty. 

If  this  view  is  correct,  there  is  no  partial  intestacy,  no  such 
w^ant  of  express  language  of  disposition  as  to  leave  any  part 
of  the  ownership  of  the  residuary  fund  undisposed  of,  al- 
though the  testator  left  a  remote  contingency  which  could 
only  be  met  by  the  law  of  descents.  This  we  have  called  the 
possibility  of  a  resulting  trust,  and  although  such  possibility 
was  no  part  of  the  equitable  ownership,  yet  depending  upon 
the  contingency  of  the  unborn  devisee  not  coming  into  being, 
it  is  said  to  be  coupled  with  an  interest,  and  therefore  be- 
longed to  the  heirs  of  the  testator  living  at  his  death — might 
have  been  granted,  assigned  or  devised  by  them,  and  under 
our  statutes  of  descents  and  distribution  would  pass  to  their 
heirs  or  personal  representatives — for  a  man  may  have  a 
possibility  of  reverter  where  no  remainder  can  be  limited  (see 
Gray  on  Perp.,  p.  22),  and  in  this  State  (Va.)  it  has  been 
thought  that  a  right  of  entry  was  devisable  under  our  Stat- 
ute of  Wills.  See  opinion  of  Green,  Judge,  in  Watts  v.  Cole, 
2  T^igh  658,  664  (1830.) 

The  decree  complained  of  would  have  been  right  if  it  had 
said  that  on  final  hearing  of  the  equities  plaintiffs  were  not 
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then  entitled  to  the  relief  prayed  for,  followed  by  a  final  de- 
eree  of  dismissal/ but  without  prejudice.  Such  correction 
could  now  be'iuade,  and  the  decree  thus  corrected  be  aifirmed 
Such  is  the  usual  course.  But  it  is  likel}*  that  the  trustees 
desire  henceforth  to  act  under  the  guidance  and  direction  of 
the  Court,  and  to  make  a  settlement  of  their  accoants;  and 
the  plaintiffs  have  in  their  pleadings  laid  the  foundation  for 
taking  such  account.  It  seems  proper  that  this  cause  should 
be  retained  in  the  Circuit  Court  for  all  proper  relief  if  the 
parties  see  fit  to  ask  it. 

Tlie  decree  complained  of  is  therefore  reversed,  with  costs 
against  the  fund,  and  the  cause  is  remanded  for  further  pro- 
ceedings* 
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ABATEMENT  OF  LEGACIES.     See  Wills,  4,  5. 
ACCOMMODATION  PAPER.     See  Negotiable  Note  1. 

ACCOUNTING. 

A  court  will  not  undertake  to  adjust  the  rights  of  parties  witli- 
out  satisfactory  means  of  ascertaining  what  their  rights  are, 
and  when  an  account  can  not  be  safely  stated,  and  the  true  bal- 
ance between  the  parties  ascertained.    Ilinksony.  Ervin  111. 

ACTION  BY  ASSIGNEE.  See  Insurance  Policy  1,  2;  Assign- 
ment of  Chose  in  Action  1. 

ACTION  ON  BONDS.     See  Injunction  Bonds  2,  3. 

ADMINISTRATOE. 

1.  An  administrator  who  presents  a  personal  demand  against  his 

decedent's  estate  must  show  that  such  demand  Is  just  and  valid, 
and  not  barred  by  the  statute  of  limitations.  The  statute  of  lim- 
itations does  not  begin  to  run  until  the  right  of  action  accrues. 
Cinny.  Cann  138. 

2.  Where  a  son,  who  la  also  the  administrator  of  his  father's  es- 

tate, sues  such  estate  for  wages  claimed  for  services  rendered  be- 
fore his  father's  death,  he  can  not  recover  unless  he  proves  an 
express  contract,  or  the  facts  and  circumstances  sustained  by  a 
preponderance  of  testimony  clearly  establish  an  expectation  or 
intention  on  the  part  of  his  father  to  compensate  him  for  such 
services.     Id 

3.  An  executor  or  administrator  can  not  sue  or  be  sued  out  of 
the  state  conferring  his  authority.      (Yumlish^e  Admh-  v.  Bail 
road  Co.  627 

4.  After  a  foreign  s-dmini&trator  has  come  into  a  cause  by  petition 
to  assert  a  demand  of  his  decedent,  the  domestic  administrator 
comes  by  petition/  to  assert  the  same  demand  in  his  name.  It  is 
proper  to  recognize  the  latter  as  bhe  proper  party  to  represent  the 
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estate,  and  he  takes  the  place  of  the  foreign  administrator.  In 
such  cases,  orders  or  decrees  rendered  before  the  domestic  adrntn* 
istrator  became  a  party  do  not  bin 2  him.     JdL 

ADULT  PARTIES.     See  Commimoner's  Report  2. 

AFFIDAVIT.     See  Tax  Sale  2. 

AFFIDAVIT  OF  JURORS.     See  Jurors  1,  2. 

AGENT. 

1.  An  a^ent  with  unrestricted  management  of  a  mercantile,  farm- 
ing end  general  trading  business,  carried  on  in  his  name,  with 
the  right  to  buy,  seirand  exchange,  has  a  lieni  on  all  the  property 
accumulajted  in  such  business,  and  in  his  possession,  for  all  ad- 
vancements made,  expenses  and  liabilities  incurred,  proper,  nec- 
essary, or  incident  to  such  business,  which  is  superior  in  right 
to  any  lien  which  may  be  created  on  such  property  by  the  reputed 

owner  thereof;  and  while  he  may  not,  without  the  consent  of 
those  interested,  transfer  or  assign  such  lien  to  another,  yet  he 
has  the  right  tofsell  a  sufficient  amount  of  such  property  to  satis- 
fy such  liabilities,  or  may  transifer  the  possession  thereof  to  a 
trustee,  to  be  held  by  him  until  such  liabilities  are  fully  discharg- 
ed, and  the  lien  thereby  extinguished.      Dewing  v.  Huiton  5-21. 

2.  The  possession  of  the  trustee  under  such  circumstances  is  the 
possession  of  the  agent,  and  the  lien  is  not  released  or  waived. 
Id. 

3.  Such  trustee,  with  the  consent  of  the  interested  parties,  may 
sell  the  property  and  extinguish  the  lien.    Id. 

ALl  EX ATIOX  IXTER  VI  \ ^OS.     See  Construction  of  TrusU  20. 

AAIEXDEDBILL. 

An  amended  bill  mii»t  not  introduce  another  and  different  cause 
of  suit  from  that  of  the  original  bill.  But  an  amended  bill  is  no 
departure  from  the  original  if  it  tend  to  promote  a  fair  hearing 
o  the  matter  of  controversy  on  which  the  suit  was  originally 
really  based,  provided  It  do  not  introduce  a  new  substantive  cause 
of  suit  different  from  that  stated,  and  different  from  that  intended 
to  be  stated  in  the  original  bill.  An  amended  bill  can  not  be  al- 
lowed containing  statements  inconsistent  with  the  nature  of  the 
original  bill  or  changing  the  cause  of  suit.  By  it  allegations  may 
be  changed  or  modified,  and  others  added,  provided  the  identity 
of  the  cause  of  suit  be  preserved.     Bird  v.  Stout  43. 

AMENDED  DECLARATION.     Sec  Insurance  Policy  5,  6. 
AMOUNT  OF  POLICY.     See  Insurance  5. 
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AMOUNT  OF  RECOVERY.     See  Lmirance  Policy  7. 

ANSWER.     See  Evidence  8. 
APPARENT  BANGER.     See  Homicide  3. 
APPEAL.     See  School  Lands. 

ARGUMENT  OF  COUNSEL. 

1.  Counfiel  necessarily  must  be  allowed  oonsiderable  la^titude  in  the 
argument  of  a  case,  and,  unless  the  court  in  a  felony  trial  permits 
counsel  for  the  state  to  so  far  transgress  the  rule  of  propriety  as 
clearly  to  prejudice  the  prisoner,  the  Judgment  will  not  be  re- 
versed because  of  improper  remarks  by  counsel  made  to  the  Jury 
in  argument     Utate  v.  &'hawn  1. 

2.  Where  a  criminal  trial  is  in  other  rspects  fair,  a  verdict  of 
conviction  will  not  be  set  aside  by  this  Court  for  improper  re- 
marks of  counsel,  where  it  is  plainly  warranted  by  the  evidenee 
in  the  case  under  the  law,  and  no  other  verdict  could  have  been 
found  without  misconduct  by  the  Jury.    Id, 

ASSENT  OF  INSURER.     See  Insurance  Policy  2,  3. 

ASSIGNEE  OF  FRAUDULENT  MORTGAGE.  See  Assump- 
sit 2. 

ASSIGNMENT.     See  Bond  1,  2]  Judgment  by  Confession. 

m 

ASSIGNMENT  BEFORE  LOSS.     See  In-^urance  Policy  2,  3. 

^ 

ASSIGNMENT  OF  BOND. 

1  The  plaintiff  took  from  the  defendant  a  written  assignment  with- 
out recourse  of  a  bond  on  M.,  and  sued  to  recover  his  money 
back  on  the  ground  of  fraudulent  representation.  To  avoid  such 
contract,  the  representation  must  be  of  a  material  fact,  and  be 
false  within  the  knowledge  of  defendant,  and  be  made  with  in- 
tent on  his  psLTt  that  plaintiff  should  act  upon  it,  which  repre- 
sentation the  plaintiff,  in  ignorance  of  its  falsity,  relies  upon,  and 
is  thereby  misled  to  his  injury  and  damage.  Houston  v.  McNeer 
36n. 

2.  Such  written  aseignmeni  without  recourse  can  not  be  changed 

in  its  terms  by  parol  evidence^    Id. 

3.  By  such  contract  the  assignee  takes  upon  himself  all  risks  of 
collecting  the  money,  provided  the  instrument  assigned  was  in 
fact  what  it  seemed  to  be — a  genuine,  valid,  subsisting  debt* 
Id. 


iv  Index. 

ASSIGNMENT  OF  CHOSE  IN  ACTION. 

1.  <A  simple  assignment  of  a  chofie  vests  in  the  assignee  cmly  equit- 
able title,  the  legal  title  remaining  in  the  asalfi^nor,  and  under  sec- 
tion 14,  chapter  99,  Code,  the  assignee  may  sue  in  his  own  name, 
or  he  may  sue  in  the  name  of  the  assignor  for  his,  the  assignee's, 
use.  Though  advisable  to  declare  In  the  declaration  and  sum- 
mons that  the  assignor  sues  for  the  use  of  the  assignee,  omission 
to  do  so  is  immaterial,  as  the  declaration  of  such  use  is  no  part  of 
the  pleading    Bentley  v.  Insurance  Co,  7*29. 

2.  No  formal  words  are  necessary  to  make  an  assignment  of  a 

chose  in  action.  Anythin^g  showing  an  intent  to  assign  on  the 
one  side,  and  an  intent  to  receive  on  the  other,  will  operate  as  an 
assignment.    It  need  not  be  in  writing.    Id.  730. 

3.  An  assignment  of  a  chose  as  collateral  security  for  a  deb:  will 

enable  the  assignee  to  recover  from  the  debtor  the  whole  liability 
under  it,  though,  as  between  assignor  and  assignee,  part  of  it  may 
belong,  after  the  recovery,  to  the  assignor.    Id, 
Also  Insurance  I\}ticy  1. 

ASSIGNMENT  TO  MORTGAGEE.     See  Insurance  Policy  4. 

ASSUMPSIT, 

li  General  indebitatus  assumpsit  does  not  lie  for  the  breach  of  an 
express  contract  of  warranty.    Houston  v.  McNeer  365. 

2.  A  party  buys  and  takes  a  conveyance  of  certain  real  estate 
from  a  second  party,  who  is  insolvent.  The  real  estate  is  sub- 
ject to  three  mortgages  and  a  Judgment  lien.  The  flrdt  party, 
for  the  purpose  of  making  a  proper  application  of  the  purchase 
money  and  in  order  to  control  and  thereby  clear  off  the  charges 
and  liens,  having  made  known  to  a  third  party,  one  of  the  mort- 
gagees»  his  object,  takes  from  him  a  separate  written  assign- 
ment of  one  of  the  mortgages  and  the  negotiable  note  payable 
to  his  order,  not  yet  due,  thereby  secured,  which  was  not  en- 
dorsed; and  the  first  party  was  ignorant  of  the  facts,  but  was 
induced  by  the  false  and  fraudulent  representations  of  the  third 
party,  the  mortgagee,  who  knew  that  the  mortgage  was  fraudu- 
lent and  voidable,  to  believe,  and  did  believe,  that  the  mortgage 
of  two  thousand  dollars  was  a  valid  and  subsisting  charge  to  the 
extent  of  one  thousand,  two  hundred  and  three  dollars  and  eighty 
two  cents,  which  sum  he  paid  the  mortgagee  for  the  assignment, 
when  in  fact,  and  to  the  knowledge  of  the  third  party,  the  mort- 
gage was  wholly  without  consideration,  and  had  been  given  and 
taken  with  the  intent  to  hinder,  delay  and  defraud  the  credi- 
tors of  the  mortgagor,  and  was  so  held  in  a  suit  to  foreclose,  of 
which  the  assignor  had  notice;  and  was  therefore  wholly  worth- 
less to  the  assignee.  ^e/d,such  assignee  is  entitled  to  recover 
back  the  sum  with  its  interest,  paid  for  the  assignment.  Such 
recovery  may  be  had  on  a  special  count  in  general  indebitaius 
asswtipsit,  setting  forth  specially  the  facts  creating  the  liability, 
and  averred  as  the  consideration  of  the  promise.  Pobinson  v. 
Welti/  385. 
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3.  It  may  also  be  recovered  back  on  the  common  count  in  gen- 
eral indebitatus  agsumpait  for  money  had  and  received,  accom* 
panied  witb  a  Bufficient  bill  of  particulars.     Id. 

4.  In  such  case  it  is  not  a  good  defefOBe  for  the  assignor  to  ayer 
and  prove  that  if  the  assignee,  the  plaintifT  in  the  suit  to  fore- 
close, had  set  up,  by  way  of  confession  and  avoidance,  the  fact 
that  he  was  a  bona  ftde  assignee  for  value,  without  notice  of 
the  fraud  rendering  void  the  mortgage  as  against  the  creditors 
of  the  mortgagor,  it  would  have  been  held  good  in  his  hands  and 
allowed.  See  Holmes  v.  Gardner  83  N.  E.  Rep.  644  (50  Ohio  St. 
167).    Jd. 

5.  General  indebitatus  assumpsit  does  not  lie  for  the  breach  of 
an  express  contract  of  warranty.   Id,  386. 

Also  Insurance  Policy  8. 

ASSUMPTION  OF  FACTS.     See  Instructions  9. 

AUTHENTICATION  OF  OFFICIAL  SIGNATURES.  Seo 
Mechanics  Lien  2. 

AUTHENTICATION  OF  PAPERS.     See  Evidence  22. 

AUTHORITY  OF  AGENT,     Soe  Insurance  4. 

BILL  IN  CHANCERY. 

Where  a   bill   in   chancery   presents   no   substantial    grounds   for 
equitable  interference,  it  is  properly  dismissed,  as  no  errors  com- 
mitted by  the  court'oan  be  considered  prejudicial  to  the  plaintiff. 
HolHns  V.  Casket  Co,  590. 
Also  Chancery  Pleading  2. 

BILL  IN  EQUITY.     See  Amended  Bill 

BILL  OF  REVIEW. 

1.  A  person  is  not  entitled  to  file  a  bill  of  review  who  Is  not  a  party 
to  the  original  suit,  and  whose  rights  are  in  no  manner  affected  by 
the  decree  sought  to  be  reviewed.    Chancellor  y.  Spencer  337. 

2.  A  Joint  owner  of  property,  who,  being  a  party  to  a  suit,  allows 
«       his  undivided  interest  in  such  property  to  be  sold  to  satisfy  Judg-> 

ment  liens  thereon,  can  not  file  a  bill  of  review  to  set  aside  the  d^ 
crees  in  such  suit,  for  the  sole  purpose  of  having  the  property,  not 
being  susceptible  of  partition,  sold  as  a  whole,  for  by  his  negli- 
gence he  has  waived  whatever  rights  he  may  have  had  in  thli 
respect.    Id, 

3.  A  bill  of  revieiw  must  state  substantially  the  former  bill  or  bllU, 
the  decrees  and  proceedings  thereon,  Including  the  decree  com- 
plained of,  and  the  point  wherein  the  party  filing  It  i&  aggrieved. 
Dunn  V.  Rennick  350. 

4.  On  a  bill  of  review  for  error  oif  law,  that  error  must  be  collected 
ftom  the  pleadings,  and  exhibits  filed  with  the  pleadings  and  or- 
ders and  decrees,  and  must  be  made  out  on  facts  admitted  in  tlL« 

pleadings,  or  stated  in  the  decree  as  facts  found.    The  depositions 
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can  not  be  looked  to.  An  error  of  the  court  in  reaching  a  wtobs 
conclusion  as  to  facts  upon  the  evidence  is  not  correcUble  liy  bill 
of  review,  but  by  appeal.   Id, 

&.    No  one  can  ojiiTect.  either  by  bill  of  review  or  appeal,  or  writ 
oi  error,  an  error  not  aggrieving  him.    Id.  351. 

6.    No  bill  of  review  for  error  of  law  will  lie  to  a  decree  of  the  su- 
preme court  of  appeals. 

Can  one  of  two  executors  sell  land  under  a  will?    Id, 
Also  mif8  7, 

BONA  FIDE  ASSIGNEE.     See  Assumpsit  4. 

BOND. 

1.  The  assignment  of  a  bond  or  note  secured  by  deed  of  trust  car- 

ries with  it,  as  an  incident  of  such  assignment,  the  benefit  of  the 
lien  of  the  deed  of  trust,  unless  excluded  expressly  or  by  taXr  and 
reasonable  implication.     Thmnan  v.  Linn  122. 

2.  A  credit  properly  endorsed  on  such  bond  of  an  unconditional 
payment  made  by  the  trust  debtor,  and  so  entered  at  his  instance, 
extinguishes  the  debt  and  lien  to  that  extent;  but  it  may  be 
erased  by  the  express  agreement  of  the  creditor,  the  debtor,  and 
the  party  to  whom  the  bond  is  then  assigned;  but  the  question 
whether  the  benefit  of  the  deed  of  trust  also  passes  thereby,  the 
assignment  being  silent  on  the  subject,  is  open  to  independent 
proof.    Id. 

3.  In  the  absence  of  an  exjaess  agreement  to  the  contrary,  the  as- 
signment of  a  bond  or  non-negotiable  note  imports  a  guarantee 
that  the  assignee  shall  receive  the  ftill  amount  of  the  bond  or 
note  assigned,  if  he  fail  to  colliect  the  same  after  the  exercise 
of  due  diligence.    Id. 

4.  But  if  the  amount  paid  for  the  bond  is  shown,  that,  with  its  in- 
terest, is  the  true  measure  of  the  recovery.    Id. 

6.  And  he  can  not  recover  merely  on  default  of  the  debtor,  but 
only  after  legal  recourse  against  him  has  been  exhausted,  unless 
it  appears  that  before  the  bond  fell  due  the  debtor  became  in- 
solvent, or  from  some  cause  a  suit  against  him  would  hare  been 
unavailing.  Id.  123. 
Also  Wife^s  Separate  Entate  2. 

BONUS.     See  Corporailons  3. 

BURDEN  OF  PROOF.  See  Negotiable  Note  1 ;  Partnership  2; 
Railroad  Companies  5. 

BURGLARY.     See  Criviinal  Law  5,  6. 

CAPACITY  OF  DEFENDANT.     See  Criminal  Law  4. 

CATTLE  GUARDS.     Sec  Railroad  Companies  2. 

CERTIFICATION.     See  Evidence  24. 
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CERTIORARI     Sec  Nuisance  7. 
OHANCERY.     See  also  diiferent  headings  under  Equity. 

CHANCERY  COMMISSIONER'S  REPORT. 

When  a  commiseloner  to  whom  a  cause  is  referred  to  settle  large 
and  Intricate  matters  of  aceount,  containing  many  cooftested 
items,  retume  a  report  showing  only  an  aggregation  of  items  in 
accordance  with  his  conclusions,  and  the  report  is  excepted  to  for 
this  reason,  and  the  Circuit  Ck>urt  overrules  such  exceptions  and 
confirms  the  report;  on  appeal  this  Ck)urt  will  reverse  the  decree 
of  confirmation,  and  remand  the  cause,  that  a  proper  itemized 
statement  oif  such  accounts  may  be  mad&    DeiHng  v.  Ilutton  521. 

CHANCERY  PLEADING. 

1.  Where  a  bill  or  other  chancery  pleading  exhibits  a  document, 

the  document  is  a  part  of  such  bill  or  pleading  as  fully  as  if  incor- 
porated therein.     Kester  v.  Lyon  162. 

2.  A  bill  framed  with  a  double  aspect,  but  upon  conelstent  states 
of  facts,  praying  relief  in  the  alternative,  is  not  for  that  reason 
open  to  objection.     Blowpipe  (Jo.  v.  Spencer  698. 

CHANCERY  PRACTICE. 

1.  Where  there  is  no  exception  to  a  commiesloner's  report,  except 
as  td  error  on  its  face,  it  is  taken  as  admitted  by  the  parties  to  be 
correct,  both  as  to  the  principles  and  the  evidence  on  which  it 
rests,  and  the  court  will  not  look  into  it,  but  must  act  on  it  as  so 
admitted,  except  as  to  infants  and  persons  non  compos.  If  ex- 
cepted to  not  later  than  the  first  term  after  its  return,  or  later  by 
leave  of  court,  the  admission  of  its  correctness  ceases,  and  the 
court  will  examine  it;  but  on  the  hearing  of  such  exception,  unless 
taken  within  ten  days  after  completion  of  the  report  before  the 
commissioner,  no  evidence  before  himi  can  be  used,  unless  he  has 
made  it  a  part  of  the  report,  or  certified  it,  or  the  court  requires 
him  to  certify  such  evidence  by  order,  in  which  cases  it  may  be 
used  to  sustain  the  exception;  but  depositions  taken  after  the 
return  of  the  report  can  not  be  used  to  overthrow  the  report. 
They  can  be  used  only  to  support  a  motion  to  recommit  the  report 
Wardw,  Ward  612. 

2.  iSrror  on  the  face  of  a  rei)ort  may  be  taken  advantage  of  in  the 

lower  or  appellate  court,  with  or  without  exceptions.    Id, 

3.  Where  exception  is  taken  to  a  commissioner's  report  before  the 

commissioner,  within  ten  day's  after  its  completion,  it  is  his 
duty  to  certify  the  exceptions  and  evidence  before  him  relating  to 
the  exceptions,  with  such  remarks  as  he  may  see  proper  to  make, 
in  order  that  the  exceptione  may  be  heard  by  the  court  upon  such 
evidence.  He  should  so  certify  the  evidence  as  to  show  it  to  be 
the  evidence  sent  up.  Id, 
A.  Where  such  eiccption  has  been  so  taken  within  ten  days,  the 
I)arty  excepting,  or  the  adverse  party,  may  take  further  evidence 
before  the  return  o'  the  report,  and  upon  it  the  commissioner  may 
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amend  hia  report,  or  make  an  amended  report,  as  may  suit  xJbB 
case,  and  then  return  his  report  and  amendment,  if  any,  to  the 
office  of  the  court.     Id. 

5.  A  person  who  comes  lor  the  first  time  into  a  pending  cuaae  by 
petition,  and  la  a  proper  person  to  file  such  petition,  may  bare 
prior  erroneous  orders  in  the  cause  reheard  and  corrected,  upon 
prayer  for  that  purpose  in  his  petition,  whetdier  the  case  be  pro- 
per for  a  petition  for  rehearing  or  bill  of  review  in  the  case  of  a 
party  to  a  cause.  CrumlUh^s  AdmW  v.  RaUroad  Co.  627. 
Also  CommiaHoner^  8  Report  4. 

CHARGE  ON  LAND. 

1.  A  reservation  or  charge  upon  land,  in  a  conveyance,  for  main- 
tenance for  life,  is  valid,  though  no  amount  be  fixed.  Bates  v. 
Sii>iyer  4iO. 

2.  A  father  deeds  lo  his  son  a  tract  of  land,  in  consideration  of  the 
payment  of  a  certain  sum  therein  named  by  said  son  to  his  two 
sisters,  one  year  after  the  father's  death,  without  interest.  Such 
son  is  not  bound  to  wait  until  the  end  of  the  year  after  bis  fath- 
er's death  before  he  can  pay  said  amount,  but  has  the  prlvil^pe 
of  paying  it  at  any  time  during  the  year.      Thompson  v.  I^fon  67. 

8.  An  offer  to  pay  one  of  the  sisters  the  amount  coming  to  her  un- 
der the  deed,  two  or  three  days  before  the  end  of  the  year,  and 
counting  the  money  down  to  her,  which  she  declined  to  receive^ 
without  assigning  any  oause,  constituted  a  valid  tender,  under  the 
circumstancea    Id. 

4.    Said  sister  having  made  no  subsequent  demand  for  the  money^ 
said  son,  upon  paying  the  money  due  said  sister  into  court  after 
giving  proper  notice,  was  entitled  to  a  release  of  the  vendor's  Uen 
reserved  in  eaid  deed,  soi  far  as  it  secured  her  said  sum.     Id, 
Also  OonstructUms  of  Wills  1;  Estoppel  in  I^is  5. 

CIRCUMSTANTIAL  EVIDENCE. 

In  showing  the  fraud  necessary  to  impeach  a  conveyance,  the 
fraudulent  intent  of  the  parties  may  be  shown  by  the  circumstan- 
ces attending  the  transaction.  Circumstantial  evidence  is  not 
only  sufficient,  but  is  often  the  only  evidence  that  can  be  adduced. 
Richardson  v.  Ralphsnyder  16. 

CLERICAL  ERROR.     See  Equity  Practice  2,  3,  6. 

COLLATERAL  SECURITY.  See  Assignment  of  Chose  in  Ac- 
tion 3. 

COLLECTOR.     Seo  Tax  Sale  1. 

COMMISSIONERS  REPORT. 

1.  Exceptions  to  a  leport  of  a  commissioner  in  chancery  mast 
point  out  the  particular  errors  with  reasonable  certainty,  so  as  to 
direct  the  mind  of  the  court  to  them.    Where  exceptions  are  ta- 
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ken  to  certain  parts  of  a  report,  the  others  not  excepted  to  arer 
admitted  to  be  correct,  both  as  regards  the  legal  principles  and 
the  evidence  on  wliioh  they  are  based.    Kester  v.  Lyon  161. 

2.  If  a  report  is  Qot  excepted  to  it  is  taken  to  be  correct  as  to  adult 
parties  and  will  not  be  examined  by  either  the  lower  or  appellate- 
court,  and  no  advantage  of  any  error  therein  can  be  taken,  unless- 
It  be  error  apparent  on  the  face  of  the  report;  but  such  an  error 
can  be  taken  advantage  of  in  either  court  at  the  hearing,  without 
exceptions.    Id. 

8.  To  show  such  error  on  the  face  of  a  report,  in  the  absence  of 
such  exceptions  as  bring  before  the  court  the  evidence  before  the 
commissioner,  recourse- may  be  had  to  the  pleadings  and  exhibits 
therewith,  provided  it  be  impossible  that  the  alleged  error  could 
have  been  affected  by  extrinsic  evidence.     Id. 

4.  If  such  report  be  excepted  to  withdn  the  ten  days  after  comple- 
tion during  which  it  lies  in  the  commissioner's  office  for  examina- 
tion, the  commissioner  must  return  the  exceptions,  with  suck 
remarks  thereon  as  he  thinks  proper,  and  the  evidence  relating 
to  the  exceptions,  and  such  evidence  will  be  considered  on  the 
hearing  of  such  exceptions;  but,  if  no  exceptions  be  filed  within 
those  ten  days,  the  evidence  on  which  the  Commissioner  acted  i» 
not  required  to  be  returned  by  him,  and  forms  no  part  of  the  re- 
port, and  will  not  be  considered  on  the  hearing  of  any  exceptions 
that  may  be  afterwards  taken  to  the  report,  unless  made  a  part 
of  the  report  by  the  report  itself,  or  unless  it  be  brought  up  by 
order  of  the  court.  (But  see  Acts,  1896,  c  8).  Id. 
Also  Chancery  Practice  1,  2,  3,  4     Eqmty  Practice  4,  6. 

COMMISSIONS. 

1.  Commissions  to  an  executor  on  uncollectible  debts  ought  not 

to  be  allowed.  If  entitled  to  anything  for  service  as  to  them,  it 
must  be  specific  compensation.    Kesterv,  Lyon  161. 

2.  The  practice  of  allowing  to  trustees,  complainants  and  receivers, 
and  their  counsel,  large  and  extravagant  counsel  fees  and  com- 
missions, payable  out  of  trust  funds  under  the  control  of  the- 
court,  commented  on  and  disapproved.       Crumllsh^s    Adm'r  v. 
Railroad  Co,  629. 

Also  Receiver  1. 

COMMON  COUNTS.     See  Insurance  Policy  8. 

COMPENSATION.     See  Receiver  1. 

COMPETENT  WITNESS.     See  Evidence  6,  7,  8,  9. 

CONCLUSIVE  PRESUMPTION.     See    Witness  3. 

CONFLICTING  EVIDENCE. 

Where  the  decree  complained  of  is  based  upon  depositions  which 
are  conflicting  and  contradictory  In  their  character,  so  that  it  Is 
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difficult  to  determine  on  which  side  they  preponderate,  and  hard 
to  draw  a  proper  conclusion  therefrom,  and  different  judges  mi^t 
reasonably  disagree  upon  the  facts  proved,  the  appellate  court 
will  refuse  to  reverse  the  decree  of  the  court  below,  although  the 
testimony  may  be  such  that  the  appellate  court  might  have  ren- 
dered a  different  decree  if  it  had  acted  upon  the  case  in  the  first 
instance.  Richardson  v.  JRafphsnyder  15. 
Also  £JHdence  19. 

CONSENT  DECREE.     See  Erjnify  Practice  2,  6. 

CONSTITUTIONAL  LAW. 

1.  That  part  of  section  2,  article  IX,  of  the  Constitution  of  the 
State,  which  provides  that  surveyors  of  roads  shall  be  appointed 
by  the  county  court,  is  mandatory,  and  provides  the  only  mode 
for  filling  that  office.     Ice  v.  County  Court  118. 

2,  That  part  of  paragraph  3  of  section  56a  of  chapter  43  of  Che 
Code  of  1891  which  enacts  that  the  surveyor  of  roads  for  ea^ 
road  precinct  shall  be  elected  by  the  people  is  unconstitutional 
and  void.     M. 

Also  Incorp'tration  of  Municipalities.    Liquor  Licenaes  '2. 

CONSTRUCTION  OF  STATUTES.     See  Mechanics  Lien  6. 

CONSTRUCTION  OP  TRUSTS. 

1.  The  estate  taken  by  the  trustees  is  commensurate  with  the  pow- 
lers  conferred  and  duties  imposed  for  the  purpose  intended  to  be 
accomplished.  In  thiri  case  the  property  was  given  to  the  trustees 
in  fee  simple  absolute  and  in  absolute  ownership,  and  such  an  es- 
tate was  required.     Carney  v.  Kain  758. 

2.  Where  the  trustees  arc  invested  with  the  legal  title  not  as  a  dry, 
passive  trust,  but  with  active  continuing  duties  to  perform,  it  Ib 
called  an  active  continuing  trust.  Such  was  the  trust  in  this  case. 
Id. 

3.  In  such  case  the  court,  when  called  upon  by  the  ceMuia  que 
trustent  to  close  the  trust  and  cause  the  property  to  be  conveyed 
or  turned  over  to  them,  ought  to  refuse  to  grant  such  request 
where  it  was  the  intention  of  the  creator  of  the  trust  that  the  con- 
trol and  management  of  the  property  should  be  in  the  hands  of  the 
trustees,  and  subject  to  their  discretion,  or  where  the  ultimate  pur- 
poses of  the  trust  have  not  yet  been  accomplished.  For  both  rea- 
sons such  relief  was  properly  refused  in  this  case.    Id. 

4.  Where  there  is  a  power  of  appointment  of  a  certain  fund  in  the 
trustees  to  and  among  certain  specified  beneficiaries,  subject  to 
the  unlimited  and  uncontrolled  Judgment  and  discretion  of  the 
trustees,  such  discretion  is  not  to  be  interfered  with  in  the  absence 
of  bad  faith.  In  this  case  there  was  such  power  of  appointment; 
and  bad  faith  is  not  charged  nor  shown,  but  a  faithful  discharge  of 
duty  is  alleged  and  affirmatively  appears.    Id, 
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5.  The  estate  which  paiise8  under  such  power  of  appointment  comes 
not  from  the  trustees,  but  through  them  from  the  donor,  and  does 
not,  of  Itself,  directly  create  any  contingency  in  contemplation  of 
law,  though  it  may  naturally  render  the  vesting  of  the  executory 
Interest  created  by  executory  devise  more  doubtful.  Jn  this  case 
such  power  of  appointment  lias  no  bearing  in  determining  the 
quality  of  the  executory  interest  created  and  declared.    Id. 

4.  iWhen  money  is  directed  or  agreed  to  be  turned  into  land,  or  land 
agreed  or  directed  to  be  turned  into  money,  equity  will  treat  that 
which  is  agreed  to  be  or  ought  to  be  done  as  done  already,  and  im- 
press upon  the  property,  as  to  its  being  real  or  personal,  that  spe- 
cies of  character  for  the  purpose  of  devolution  and  of  title  into 
which  it  is  bound  ultimately  to  be  converted.  In  this  case  the 
property  was  a  residuary  fund,  comprising  both  real  and  personal 
property,  and,  although  the  trustees  had  full  power  to  sell  and 
convert  the  land  into  money,  they  were  not  expressly  directed  to 
do  so,  and  sucSi  conversion  was  not  necessary  to  accomplish  the 
purposes  of  the  trust.    Id,  759. 

7.  By  the  fourteenth  clause  of  this  will  the  testator  created  and  de- 
clared in  favor  of  the  unborn  beneficiaries  designated,  a>Did  to  take 
effect  in  the  event  prescribed,  certain  contingent  executory  inter- 
ests in  such  residuary  fund  in  trust,  by  executory  devise  and  be- 
quest in  fee  simple  and  in  absolute  ownership.    Id, 

5,  To  such  interests  created  by  executory  devise  the  common-law 
against  putting  the  freehold  In  abeyance,  and  the  common-law 
rule  aganist  creating  freehold  estates  to  commence  in  future,  can 
not  apply,  (1)  because  it  Is  conveyed  in  trust,  (2)  because  it  is  cre- 
ated by  executory  devise,  and  (3)  because  the  common-law  rules 
are  changed  by  statute.  But  they  are  subject  to  the  rule  against 
remoteness.  That  they  do  not  contravene  such  rule  is  r6«  adjudi- 
oata.  (Ree  Whelan  v.  HeUfy  (1869)  3  W.  Va.  597— a  suit  about  the 
same  will,  between  the  same  parties,  or  their  privies  in  right  or  In 
r^epresentation.)    Id, 

9.  Such  equitable  executory  interest  remains,  with  the  legal  f state 
vested  in  the  tr  u.lets  until  the  time  for  it  to  vest  in  rigtit  or  in 
enjoyment  comes,  when  it  springs  up  as  an  original  whole  of  Us 
own  Inherent  strength,  and  vests  in  the  one  who  may  then  be  as- 
certained to  have  a  right  fixed  in  interest  or  in  possession.   Id, 

10.  The  will  is  to  be  construed  as  of  the  time  when,  ceasing  to  Ue  am- 
bulatory, it  has  become  fixed  by  the  death  of  the  testator,  and  not 
In  the  light  of  subsequent  events.     Id 

11.  The  estate  of  such  unborn  devisee  is  contingent,  and  can  not,  in 

the  nature  of  things,  become  a  vested,  equitable  estate  until  he 
comes  into  being.    Id.  760. 

12.  F\)r  some  purposes  in  contemplation  of  law  the  equitable  estate 

is  treated  and  considered  as  though  the  unborn  devisee  would 
probably  come  into  existeQce.     Id. 

13.  It  can  not  be  said  that  such  interest  comprised  in  such  bequest  or 

devise  has  failed  uniil  it  has  become  incapable  of  taking  effect  by 
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the  termination  of  the  time  or  event  prescribed.  The  possibilitj 
of  issue  is,  in  contemplation  of  law,  only  extinguished  with  life. 
Id. 

14.  Therefore  there  can  be  uo  partial  intestacy,  for  the  will  is  valid,, 
and  the  testator  disposed  absolutely,  but  contingently,  of  the 
whole  residuary  fund.    Id 

15.  And  the  law  presumes  that  the  testator  did  not  mean  to  die  In- 
testate as  to  any  part  of  his  property,  unless  such  intent  clearly 
appear.    Id. 

16.  For  the  contingency  that  the  unborn  devisee  will  not  come  intc^ 

existence  the  testator  did  not  provide,  but  left  such  contingency  to 
•be  met  and-  provided  for  by  law.     Id. 

17.  If  such  contingency  shall  happen,  then  such  equitable  executory 

interest  will  spring  up  in  its  integrity  and  vest  in  possession,  in 
present  right  of  enjoyment  in  those  who  are  then  the  heirs  at  law 
and  personal  representatives  of  the  testator,  who  will  take  by  de- 
scent and  representation,  and  not  by  purchase.     If. 

18.  At  the  death  of  the  testator,  his  then  heirs  at  law,  etc.,  had  the 

possibility  of  a  resulting  trust,  contingent  and  dependent  upon 
the  unborn  devisee  not  coming  into  being;  somewhat  in  analogy 
to  the  possibility  of  reverter  at  law.    Id. 

19.  Such  possibility  of  resulting  trust  was  coupled  with  an  interest. 
It  was  not  vested,  but  the  ones  who  would  have  taken  if  such  con- 
tingency of  the  executory  interest  being  incapable  of  taking  effect 
should  happen  compose  the  class,  and  such  class  which  would  then 
take  was  ascertained,  though  it  was  liable  to  open.    Id. 

20.  Such  possibility  of  a  resulting  trust  to  such  heirs  at  law,   etc., 

was  transmissible  under  the  statutes  of  descent  and  distribution, 
and  therefore  by  devise  and  bequest  under  the  statute  of  wills; 
also  by  alienation  inter  vivos.    Id.  761. 

CONSTRUCTION  OF  WILLS. 

1.  A  will  gives  several  pecuniary  legacies,  and  then  gives  a  sum 

of  money  to  three  children,  and  then  gives  "the  residue  of  my 
estate,  real  and  personal/*  to  a  brother  and  three  sisters,  and 
appoints  that  brother  its  executor.  Such  will  creates  a  charge  on 
the  land  for  the  legacy  to  ihose  children.    Bird  v.  Stout  AX 

2.  Where  it  is  manifest  that  it  was  the  design  of  a  testator  that 

legacies  should  be  paid  at  ah  events,  the  implication  is  that  the 
residuary  devisee  or  legatee  shall  have  only  the  remainder  after 
satisfaction  of  the  previous  dispositions.  Id. 
S.  A  will  charges  with  a  legacy  land  devised  to  a  person,  and  her 
conveys  it  to  a  third  person,  who  retains  in  his  hands  of  the  pur- 
chase money  a  sum  to  pay  the  legacy,  and  promises  his  grantor 
to  pay  it.  Such  grantor  may  maintain  a  bill  in  equity  against  his 
grantee,  making  the  legatees  parties,  to  compel  the  payment  of 
such  fund  on  the  legacy,  and  to  enforce  the  charge  on  the  land. 
Id. 
Also  Construction  of  Trusts  2-20. 
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4:!0NTINGEN'CY.     Seo  Construction  of  Jrusts  16. 

CJONTIJnGEN'T  estates.     See  Construction  of  Trusts  11. 

OONTIXGENT  EXECUTORY  INTEREST.     Soo  Construction 
of  Trusts  7. 

<50NTINGENT  FEES. 

The  payment  of  large  conticgent  fees  can  not  be  provided  for  by 
the  court,  no  matter  ^how  great  and  peculiar  their  merit  may  be. 
That,  as  far  as  lawful,  must  be  left  as  a  matter  of  express  con- 
tract between  client  and  attorney.  CrumHsh*8  Adrn'r  v.  Rail^ 
road  Co.  6*29. 

<:jontinuances. 

Code,  chapter  50,  section  58,  providing  for  continuances  in  ac- 
tions before  a  justice,  does  not  apply  to  proceedings  before  the 

,  mayor  under  chapter '47,  section  39,  making  it;  the  special  duty  of 
the  mayor  to  preserve  th€«  peace  and  good  order  of  the  town. 
Toicn  of  Davis  v.  Davis  46o. 

€ONTINUING  TRUSTS.     Soe  Construction  of  Trusts  2,  3. 

€ONTIXUOUS  USE.     See  Easement  4. 

CONTRACT.     See  Wifes  Separate  Estate  3,  4. 

CONTRIBUTION.     See  Co-Sureties  1. 

CONTRIBUTION  BY  COPARCENER.     Seo   Tenancy  in  Com- 
mon 5 

CONTRIBUTORY  NEGLIGENCE. 

1.  An  engineer  runs  his  train  on  a  sixteen  degree  curve,  at  a  high 

rate  of  speed  for  such  a  curve,  and  against  the  express  orders  to 
him  of  the  railroad  company,  requiring  him  at  that  place  to  go 
slow.  The  engine,  with  four  cars,  leaves  the  track,  whereby  the 
engineer  is  killed.  There  is  some  evidence  tending  to  show  that 
the  outer  rail  of  the  curve  is  not  higher  than  the  inner  one.  Out- 
side of  mere  conjecture,  this  is  all  that  is  known  of  the  cause  of 
the  accident.  There  can  be  no  recovery  against  the  company  for 
negligently  causing  his  death;  for  it  thus  appears  that,  if  the  low- 
ness  of  the  outer  rail  was  a  cause  of  the  accident,  his  own  want 
of  due  care,  and  his  violation  of  orders  contributed  to  cause  the 
same.    Bobmnon  v.  Rnilroad  Co  ^^X 

2.  Contributory  negligence  is  a  bar  to  the  right  of  recovery.    I(t. 

Z,  In  determining  whether  a  boy  sixteen  years  of  age  was  guilty 
of  contributory  negligence,  the  jury  have  the  right  to  take  into 
consideration  his  age,  capacity,  and  experience,  and  although  he 
may  have  been  guilty  of  an  act  which  in  an  adult  would  have 
amounted  to  an  assumption  of  the  risk  of  injury,  and  a  waiver  of 
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the  termination  of  the  time  or  event  prescribed.  The  possibilltj 
of  issue  is,  in  contemplation  of  law,  only  extinguished  with  life. 
Id. 

14.  Therefore  there  can  be  no  partial  intestacy,  for  the  will  is  valid^ 
and  the  testator  disposed  absolutely,  but  contingently,  of  the 
whole  residuary  fund.    Id 

15.  And  the  law  presumes  that  the  testator  did  not  mean  to  die  in- 
testate as  to  any  part  of  his  property,  unless  such  intent  clearly 
appear.    Id, 

16.  For  the  contingency  that  the  unborn  devisee  will  not  come  into- 

existence  the  testator  did  not  provide,  but  left  such  contingency  to 
•be  met  and  provided  for  by  law.     Iff. 

17.  If  such  contingency  shall  happen,  then  such  equitable  executory 

interest  will  spring  up  in  its  integrity  and  vest  in  possession,  in 
present  right  of  enjoyment  in  those  who  are  then  the  heirs  at  law 
and  personal  representatives  of  the  testator,  who  will  take  by  de- 
scent and  representation,  and  not  by  purchase.     //. 

18.  At  the  death  of  the  testator,  his  then  heirs  at  law,  etc.,  had  the^ 

possibility  of  a  resulting  trust,  contingent  and  dependent  upon 
the  unborn  devisee  not  coming  into  being;  somewhat  in  analogy 
to  the  possibility  of  reverter  at  law.    Jd, 

19.  Such  possibility  of  resulting  trust  was  coupled  with  an  interest 
It  was  not  vested,  but  the  ones  who  would  have  taken  if  such  con- 
tingency of  the  executory  interest  being  incapable  of  taking  effect 
should  happen  compose  the  class,  and  such  class  which  would  then 
take  was  ascertained,  though  it  was  liable  to  open.    Id. 

20.  Such  possibility  of  a  resulting  trust  to  such  heirs  at  law,   e/c, 

was  transmissible  under  the  statutes  of  descent  and  distribution^ 
and  therefore  by  devise  and  bequest  under  the  statute  of  wills; 
also  by  alienation  inter  vivon.    Id.  761. 

CONSTRUCTION  OF  WILLS. 

1.  A  will  gives  several  pecuniary  legacies,  and  then  gives  a  sum 

of  money  to  three  children,  and  then  gives  "the  residue  of  my 
estate,  real  and  personal,"  to  a  brother  and  three  sisters,  and 
appoints  that  brother  its  executor.  Such  will  creates  a  charge  on 
the  land  for  the  legacy  to  ihose  children.    Bird  v.  StotU  43. 

2.  Where  It  is  manifest  that  it  was  the  design  of  a  testator  that 

legacies  should  be  paid  at  ah  events,  the  implication  is  that  the 
residuary  devisee  or  legatee  shall  have  only  the  remainder  after 
satisfaction  of  the  previous  dispositions.  Id. 
S.  A  will  charges  with  a  legacy  land  devised  to  a  person,  and  h» 
conveys  it  to  a  third  person,  who  retains  in  his  hands  of  the  pur- 
chase money  a  sum  to  pay  the  legacy,  and  promises  his  grantor 
to  pay  it.  Such  grantor  may  maintain  a  bill  in  equity  against  his 
grantee,  making  the  legatees  parties,  to  compel  the  payment  of 
such  fund  on  the  legacy,  and  to  enforce  the  charge  on  the  land* 
Id. 
Also  Construction  of  Trusts  2-20. 
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^JONTINGENCY''.     Seo  Construction  of  Irusts  16. 

CJONTIJnGEXT  estates.     See  Construction  of  Trusts  11. 

C!ONTIXGEXT  EXECUTORY  INTEREST.     See  Construction 
of  Trusts  7. 

<)ONTINGENT  FEES. 

The  payment  of  large  conticgent  fees  can  not  be  provided  for  by 
the  court,  no  matter  ^how  great  and  peculiar  their  merit  may  be. 
That,  as  far  as  lawful,  must  be  left  as  a  matter  of  express  con- 
tract between  client  and  attorney.  CrumHsh'H  Adm'r  v.  Rail'' 
road  Co.  629. 

CJONTINUANCES. 

Code,  chapter  60,  section  58,  providing  for  continuances  in  ac- 
tions before  a  Justice,  does  not  apply  to  proceedings  before  the 

,  mayor  under  chapter '47,  section  39,  making  it  the  special  duty  of 
the  mayor  to  preserve  the  peace  and  good  order  of  the  town. 
Toxvii  of  Davis  v.  Davis  46o. 

CONTINUING  TRl'STS.     Soe  Construction  of  Trusts  2,  3. 

« 

CONTINUOUS  USE.     See  Easement  4. 

CONTRACT.     See  Wife's  Sepmate  Estate  3,  4. 

CONTRIBUTION.     Soe  Co-Sureties  1. 

CONTRIBUTION  BY  COPARCENER.     See   Tenancy  in  Com- 
mon 5 

CONTRIBUTORY  NFIGLIGENCE. 

1.  An  engineer  runs  his  train  on  a  sixteen  degree  curve,  at  a  high 

rate  of  speed  for  such  a  curve,  and  against  the  express  orders  to 
him  of  the  railroad  company,  requiring  him  at  that  place  to  go 
slow.  The  engine,  with  four  cars,  leaves  the  track,  whereby  the 
engineer  is  killed.  There  is  some  evidence  tending  to  show  that 
the  outer  rail  of  the  curve  is  not  higher  than  the  inner  one.  Out- 
side of  mere  conjecture,  this  is  all  that  is  known  of  the  cause  of 
the  accident.  There  can  be  no  recovery  against  the  company  for 
negligently  causing  his  death ;  for  it  thus  appears  that,  if  the  low- 
ness  of  the  outer  rail  was  a  cause  of  the  accident,  his  own  want 
of  due  care,  and  his  violation  of  orders  contributed  to  cause  the 
same.     PobmHon  v.  Pnifroad  Co  r^:^. 

2.  Contributory  negligence  is  a  bar  to  the  right  of  recovery.    Id. 

3.  In  determining  whether  a  boy  sixteen  years  of  age  was  guilty 

of  contributory  negligence,  the  Jury  have  the  right  to  take  into 
consideration  his  age,  capacity,  and  experience,  and  although  he 
may  have  been  guilty  of  an  act  which  In  an  adult  would  have 
amounted  to  an  assumption  of  the  risk  of  injury,  and  a  waiver  of 
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the  duty  the  master  owes  him,  yet  he  can.  not  be  held  to  have 
sumed  any  such  risk  or  ^raived  any  sncb  duty,  which  one  of  hi» 
age,  discretion  and  experience  could  not  fully  comprehend  aad 
appreciate.     Turner  v.  Huilway  Co.  67«. 

4.  A  minor  has  the  right  to  rely  upon  the  superior  skill  and  knowl' 
edge  o(f  the  foreman  having  authority  over  him,  and  if.  In  ol>e- 
dience  to  such  foreman's  directions,  he  runs  into  unknown  dan- 
gers, against  which  it  is  the  duty  of  the  foreman  to  warn  him, 
but  which  duty  such  foreman  negligently  fails  to  perform,  he 
can  not  be  held  to  l)e  guilty  of  contributory  negligence  or  to  hare 
assumed  the  risk  of  such  dangers.  Id, 
Also  Master  and  Servant  4.    Hailroad  Companies  5. 

COPY  OF  DEED.     See  Evidence  11. 

CORPORATIONS. 

1.  Process  emanating  from  the  Circuit  Court  against  a  corporation 

may  be  served  upon  any  person  appointed  pursuant  to  law  to  ac- 
cept service  for  it;  but  such  service  must  be  in  the  county  in 
which  such  person  resides,  and  the  return  must  show  this,  and 
state  on  whom  and  when  the  service  was,  otherwise  the  service 
shall  not  be  valid.    Frazier  v.  Railway  Oo,  224. 

2.  A  party  who  takes  part  in  the  meeting  of  stockholders  for  the 

organization  of  a  corporation  under  chapter  fifty  four  of  the  Code, 
and  votes  therein  as  a  stockholder  for  directors,  and,  when  called 
upon  by  order  of  the  directors,  pays  an  assessment  on  his  stock, 
can  not  deny  the  existence  of  the  corporation  when  sued  for  his 
stock,  and  is  liable  therefor.    Expob-ition  Co,  v.  inquires  307. 

8.  A  corporation  has  but  cne  asset;  namely,  a  decree  for  a  certain 
sum  against  a  railroad  company,  and  a  decree  for  the  sale  of  its 
railroad,  etc  ,  to  satisfy  the  same,  after  first  satisfying  prior  liens 
and  charges  to  a. large  amount.  The  creditors  and  owners  of  a 
greater  part  of  the  stock  may,  If  they  see  fit,  give  to  outside 
parties,  out  of  the  amount  decreed  totJiem,  a  bonus  for  a  guaranty 
that  at  the  commissioner's  sale  the  railroad,  etc.^  shall  be  made 
to  bring  at  least  enough  to  pay  their  claim,  as  well  as 
the  prior  liens  a/nd  charges.  And,  if  such  bonus  is  made  to 
appear  to  have  been  that  without  which  nei'ther  creditors  nor 
stockholders  would  have  received  anything,  then  the  court 
will  charge  the  fund  thus  brought  into  the  cause  with 
the  payment  of  such  bonus,  and,  after  the  payment  of 
the  creditors,  distribute  the  surplus,  if  any,  among  the 
stockholders  according  to  their  respective  interests.  Crumiish^s 
AdmW  V.  Railroad  Co.  628. 

See  also  under  Joint  Stock  Companies^  Municipal  Corporations 
and  Railroad  Companies. 

COERECTION  IN  EQUITY.     See  Insurance  8. 
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CO-SUKETIES. 

1.  Between  oo-Bureties  there  should  be  proportionate  equality  of 

burden.  One  who  has  been  compelled  to  pay  the  whole,  the  prin- 
cipal being  Insolvent,  has  a  right  in  equity  to  compel  his  co-surety 
to  pay  his  equitably  equal  part.    Hawker  ▼.  Moore  49. 

2.  To  this  end  he  has  a  right  to  be  subrogated  to  all  the  rights  and 

remedies  of  the  creditor,  but  not  U>  the  injury  of  any  one  who, 
by  any  rule  of  strict  law,  or  in  equity  and  good  oonscienee, 
stands  on  higher  ground,  or  for  any  reason  has  a  better  right. 
Such  a  one  will  not  be  displaced  or  his  right  disturbed.  This  1» 
the  essence  Oif  the  doctrine  of  subrogation.  Jd. 
Also  Fraudulent  Conveyances, 

CO-TENANTS. 

Cotenants,  who  commit  waste,  are  liable  to  each  other  Jointly 
or  severally  for  the  damages;  but  the  amount  of  a  recovery  against 
a  stranger  or  a  grantee  of  a.  cotenant  must  be  apportioned  to  cor- 
respond with  his  undivided  interest  in  the  land.  A  case  where 
these  principles  are  applied.     McDodrill  v.  Lumber  Co,  566. 

COUNSKL  FEES.     See /t'^^a'/rrr.s  4,  5;  Commissions  2;  Contingent 
Fees. 

COVENANT  TO  KEEP  IN  REPAIR.     Soe  Lease  4. 

CREDITORS.     See  Fraudulent  Assignment  4. 

CREDITORS'  PETITION. 

1.  Creditors  may  come  in  by  petition  to  a  suit  attacking  a  deed  en 

the  ground  of  fraud,  and  their  priority  ^111  be  determined  by  the 
date  of  filing  their  petition,  unless  they  have  other  ground  of  prl- 

« 

ority.    Bichardson  v.  Ralphsnyder  lo. 

2.  A  creditor  may  file  his  petition  in  a  cause  pending  which  has  for 

its  object  the  vacation  of  a  fraudulent  conveyance,  and,  upon  pro- 
per allegations,  be  made  a  party  to  the  suit,  and  the  bill,  exhibits, 
answers,  depositions,  orders  and  decrees,  and  all  the  proceedings 
in  said  cause,  may,  upon  proper  prayer,  be  read  as  part  of  his  pe- 
tition.     Id,  16. 

CRIMINAL  LAW. 

1.  The  waiver  of  a  preliminary  examination  by  a  person  charged 

with  crime  is  prima  facie  evidence  of  probable  cause.  Brady 
V.  StUtner  ^9, 

2.  "The  discharge  by  a  Justice  of  the  plaintiff  who  has  been  ar- 

rested and  brought  before  him  for  examination  or  the  refusal 
of  the  grand  Jury  to  indict  him  is  prima  tacie  evidence  of  want 
of  probable  cause  but  it  is  liable  to  be  rebutted  by  proof."  When 
the  refusal  of  the  grand  Jury  to  indict  is  opposed  to  the  refusal  of 
the  Justice  to  discharge,  one  rebuts  the  other,  so  as  to  render  nei- 
ther prima  facie  evidence  of  the  existence  or  want  of  probable 
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cause;  and,  if  the  plaintiff  manages  in  any  way  to  have  the  eri- 
dence  for  his  defense  considered  by  the  grand  Jury,  their  finding 
is  tantamount  to  an  acquittal  by  a  petit  jury,  and  is  not  fr'i^na 
facie  evidence  of  the  want  of  probable  cause  on  the  part  of  the 
prosecutor.  Id. 
-3.  The  twelfth  point  of  the  syllabus  in  the  case  of  StcOe  v.  Bob- 
inson,  20  W.  Va.  714,  is  approved.    State  v.  WUliame  268. 

4.  Capacity  to  commit  crime  is  a  question  to  be  determined  by  the 

Jury  from  the  age,  appearance  and  conduct  of  the  accused,  both 
at  the  time  of  the  commission  of  the  offense  and  at  the  time  of 
the  trial.     Id. 

5.  The  criminal  law  of  this  state  includes  all  buildings,  as  either 

a  dwelling  house,  or  outhouse  adjoining  thereto  or  occupied  there- 
with, or  as  an  office,  shop,  warehouse,  banking  house,  or  building 
other  than  a  dwelling  house.  The  use  of  the  building  at  the  time 
of  the  offense  determines  its  character.      Id. 

'6.  The  third  and  fourth  points  of  the  syllabus  in  the  case  of  the 
State  V.  McClung^  35  W.  Va.  280,  are  approved.    Id. 
Also  Argument  of  Counsel  1. 

<:JURATIYE  act.     Seo  Tax  Sales  3. 

DAMAG  KS. 

1.  Where  the  case  is  one  of  indeterminate  damages,  and  the  law 

gives  no  specific  rule  of  compensation,  the  decision  of  the  Jury 
upon  the  amount  of  damages  is  generally  conclusive,  unless  the 
amount  is  so  large  or  small  as  to  induce  the  belief  that  the  Jury 
was  influenced  by  pasbion,  partiality,  corruption,  or  prejudice,  or 
misled  by  some  mistaken  view  of  the  case;  but,  if  so  excessive  as 
to  induce  such  belief,  it  will  be  set  aside.  '  'JHce  v.  HaUway  Co. 

•>7«> 

2.  The   common-lafw   definition    of   the   term   "exemplary   damages" 

is  damages  inflicted  by  way  of  pimishment  upon  a  wrongdoer  as 
a  warning  to  him  and  others  to  prevent  a  repetition  or  commis- 
sion of  similar  wrongs.      Slayer  v.  Probe  246. 

3.  The  term   "exemplary  damages,"   in   section   twenty   of  chapter 

twenty  nine,  Acts  of  1887,  is  used  according  to  its  common-law 
definition,  and  can  not  be  otherwise  construed  without  extrajudi- 
cial interference  with  a  plain  legislative  enactment.   Id,  247. 

4.  The  first  and  second  point  of  the  syllabus  of    f^'firam  v.  Storfz, 

31  W.  Va,  220  (Q  S.  E.  Rep.  485),  and  the  first  point  of  the  syllabus 
of  Reck  v.  Thompson,  31  W.,  Va.  459  (7  S.  B.  Rep.  447)  in  so  far  as 
they  hold  that  exemplary  damages,  in  a  proper  case,  can  not  be 
infiicted  by  way  of  punishment  in  a  civil  suit  upon  a  wrongdoer, 
are  hereby  disapproved  and  overruled.  Id. 
"5.  In  actions  of  tort,  where  gross  fraud,  malice,  oppression,  or  wan- 
ton, willful,  or  reckless  conduct  or  criminal  indifference  to  civil 
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obligations  affecting  the  rights  of  others  appear,  or  where  legis- 
lative enactment  authorizes  It,  the  Jury  may  assess  exemplary, 
punitive  or  vindictive  damages;  these  terms  being  synonymous. 
Id. 
6.  The  action  of  the  Jury  in  assessing  damages  in  case  of  the  d«ath 
of  a  person  by  the  wrongful  act,  neglect,  or  default  of  another  is 
not  reviewable,  ae  no  damages  allowed  by  the  Jury  within  the  limit 
fixed  by  the  statute  can  be  deemed  excessive,  their  determination 
of  this  question  being  absolute  and  exclusive  as  to  what  dam- 
ages are  fair  and  Just,  unless  the  verdict  evinces  passion,  preju- 
dice, partiality,  or  corruption  on  the  part  of  the  Jury.  ISimer  v. 
Eailway  Co.  676. 

Also  Injunction  Bond  1;    Municipal  OorporcUiona  1,  2,  3;    IdaU^ 
way  Ticket  1 ,  2. 

DECLARATION.     See  Injunction   Bond  1;  Pleading    1,3,  4; 
Railroad  Companies  6. 

DEED. 

1.  A  paper  purporting  to  be  a  deed  of  gift  of  real  estate,  which  has 

a  scroll  annexed  to  the  grantor's  signature,  with  the  word  "seal"' 
written  in  it,  but  which  fails  to  recognize  said  scroll  as  a  seal  In- 
the  body  of  the  instrument,  but  which  paper  has  been  duly  ac- 
knowledged for  record  by  the  grantor,  held  to  be  a  deed.     CoBner- 
V.  McCrum  339. 

2.  A  deed  from  a  husband  to  his  wife  for  real  estate,  while  Inopera* 

tlve  and  void  at  law,  is  nevertheless  valid  in  equity,  and  will  coDr* 

fer  upon  the  wife  a  good  equitable  estate,  which  in  all  cases  will 

be  enforced  against  the    husband  by  a  court  of  equity.       Id. 
340. 

Also  Evidence  15,  16/    InstriLctiona  1. 
DEED  OF  TRUST.     See  Bond  1,  2. 

DEMURRER.     See  Pleading  2. 

DEPOSITIONS. 

A  deposition  of  a  party  read  on  the  hearing  in  the  Circuit  Ck>nrt 
can  not  be  ignored  or  suppressed  from  the  hearing  of  an 
appeal  in  this  Court  on  the  ground  that  since  the  decision  in  the 
Circuit  Court  the  adverse  party  has  died.  Hinkson  v.  Ervin  112» 
Also  Bill  of  Review  4. 

DESCRIPTION  OF  PREMISES.     See  Pleading  1. 
DILIGENCE  AND  CARE.     See  Master  and  Servant  b. 
DISCRETION  OF  TRUSTEES.     See  Construction  of  Trvsts  4. 
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DISTEIBUTION  OF  ASSETS.     See  Joint  Stock  Companies  2. 

DUE  BILL.    See  Undowered  Writing  1. 

DWELLING  HOUSE.     See  Criminal  Law  5. 

EASEMENT. 

1.  A  private  rlsht  of  way  is  tlie  right  of  going  over  another  oum's 

land,  and  may  be  acquired  by  grant,  exiurefis  or  implied,  or  by  pre- 
aeriptian.    Bo/^dv.  Woolvfine  2d2. 

2.  TVben  a  man  grants  land  to  another  in  the  middle  of  land  re- 

tained, he  im^plledly  gives  the  grantee  a  way  to  come  at  it,  aotoes 
the  land  retained.  This  is  an  instance  of  what  is  called  a  ^'vay 
of  necessity."   Id, 

3.  A  private  right  of  way  by  prescription  may  be  acquired  by  a  vis- 

ible, continuous,  uninterrupted  use  for  twenty  years  under  a  b'tna 
fl^e  claim  of  right     Id,  283. 

4.  The  continuous  €uid  uninterrupted  use  of  a  passway  for  twenty 

years  or  more  by  the  people  generally,  though  with  the  knowl- 
edge and  consent  of  the  owner  of  the  land,  will  not  constitute  it  a 
county  highway;  it  must  be  aec^^ted  or  in  eome  w^y  recognised  as 
such  by  the  county  court  Id. 

5.  A  mandatory  injunction  will  lie  to  0ftuse  an  obstructed  or  closed 

private  way  to  be  cleared  and  opened  for  the  use  of  the  o#ner. 
A  case  in  which  these  principles  are  applied.     Id. 

EJECTION  OF  PASSENGER.     See  Railway  Ticket  1,  2. 

EJECTMENT.     See  Evidence  12. 

EMPLOYMENT.     See  Master  and  Servant  2. 

ENFORCEMENT  OF  CHARGE  ON  LAND.     See  Construction 

of  Wills  ^,     ' 

EQUITABLE  ESTATE.     See  Construction  of  Trusts  12,  13. 

EQUITABLE  ESTOPPEL.     See  Estoppel  in  Pais  2,  3. 

EQUITABLE  EXECUTORY  INTEREST.    See  Constructi<m  of 
Trusts  17. 

EQUITY.     See  also  under  different  heads  under  Chancery. 

EQUITY  JURISDICTION.     See  Estoppel  in  Pais  2. 

EQUITY  PRACTICE. 

1.  Where  the  original  papers  in  a  cause  have  been  lost,  they  may 

be  supplied  as  provided  in  section  14  of  chapter  130  of  the  Coae; 

and  in  a  chancery  cause,  where  the  loet  bill  is  thus  supplied,  and 
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the  defendant  appears  and  filee  his  answer  thereto,  he  thereby 
waives  any  objection  to  the  manner  In  which  the  bill  was  supplied, 
or  to  the  authenticity  of  the  copy  thus  supplied.  Stewart  ▼.  Steuh 
ar<  65. 

2.  After  the  term  at  which  a  consent  decree  is  entered  it  can  not 
be  set  aside,  modified,  or  altered  without  the  eonsent  of  the  par- 
ties, except  only  to  correct  a  clerical  error,  which  is  a  mistake 
made  by  the  clerk  in  enterinir  such  consent  decree,  and  it  may 
be  corrected  by  the  original  dre<ft  of  the  decree  furnished  the  clerk 
by  the  court;  or  it  may  be  a  miscalculation  or  mistake  in  some 
arithmetical  operation,  whereby  an  erroneous  sum  is  entered  in 
such  consent  decree,  where  all  the  parties  ore  agreed  on  the  ba- 
sis of  the  calculation,  and  the  mistake  Is  simply  an  arithmetical 
mistake,  or  a  simple  blunder,  in  performing  an  arithmetical  op- 
eration, all  parties  being  agreed  on  the  operation  to  be  per- 
formed.   Id. 

S.  In  order  that  a  decree  may  be  corrected  or  reversed  on  motion 
under  section  1  of  chapter  134  of  the  Code,  the  error  complained 
of  must  be  a  clerical  error,  or  error  in  fact  for  which  a  Judgment 
or  decree  may  be  reversed  or  corrected  on  motion  or  writ  of  error 
coram  nobis.    Id. 

A.  When  questions  purely  of  fact  are  referred  to  a  commissioner, 
to  be  reported  upon,  the  findings  of  the  commisstoner,  while  not 
as  Qonclusive  as  the  verdict  of  a  Jury,  will  be  given  great  weight, 
and  should  be  sustained  unless  it  plainly  appeais  that  they  are 
not  warranted  by  the  evidence.  This  rule  operates  with  peculiar 
force  in  an  appellate  court  where  the  findings  of  the  commis- 
sioner have  been  approved  and  sustained  by  the  decree  of  the  in- 
ferior court.  Id. 

5.  Generally,    exceptions    to    the    report    of    master    commissioners 

partake  of  the  nature  of  special  demurrers,  and,  if  the  report  is 
err<Mieous,  the  party  complaining  lOf  the  report  or  excepting  there- 
to must  point  out  the  errors  in  his  exceptions  with  reasonable  cer- 
tainty, so  as  to  direct  the  mind  of  the  court  to  them.  When  he 
4oes  so,  the  parts  not  excepted  to  are  admitted  to  be  correct,  not 
only  as  regards  the  principles,  but  also  as  relates  to  the  evidence, 
on  which  they  are  founded.    Id. 

6.  A  decree  or  order  made  by  consent  can  not  be  set  aside  either 

by  rehearing  or  appeal  or  by  bill  of  review,  unless  by  clerical  error 
anything  has  been  inserted  in  the  order  as  by  consent,  to  which 
the  party  had  not  consented,  in  which  case  a  bill  of  review  might 
lie.    Id  6ft. 
AIbo  Creditors^  Petition  2. 

ERROE.     See  Bill  of  Review  5. 

ERROR  OF  LAW.     See  Bill  of  Review  4. 

ESTATE  OP  TRUSTEES.     See  Construction  of  Trusts  1. 


XX  Index. 

ESTATE  UNDER  POWER  OF  APPOINTMENT.      See  Con- 
struction of  Trusts  5. 

ESTOPPEL.     See  Corporations  2;  Evidence  25. 

ESTOPPEL  IN  PAIS, 

1.  Where  a  party  who  claims  to  be  the  owner  of  a  tract  of  land 

has  notice  of  the  fact  that  a  railroad  company  is  excavating  a 
tunnel  through  a  mountain  located  on  said  land,  under  claim 
of  title  thereto,  remains  silent  as  to  his  ownership  of  the  land, 
with  full  knowledge  of  his  rights,  and  assists  in  the  constructioB 
Qf  said  tunnel  from  its  commencement  until  its  completion,  and 
the  railroad  is  constructed  through  the  same,  without  asserting 
any  claim  to  the  land  through  which  the  tunnel  passes,  and  then 
institutes  an  action  for  damages  against  the  railroad  company  for 
taking  his  land,  he  will  be  estopped  from  recoTering  in  said  ac- 
tion, and  may  'be  enjoined  from  further  prosecuting  such  action 
for  damages.     Railway  Co.  v.  PRrdue  442. 

2.  Such  equitable  estoppel  may  be  asserted  in  a  court  of  equity. 

Jd.443. 

3.  When  one  of  two  innocent  j>ersons — that  is,  persons  each  guilt- 

less of  an  intentional  moral  wrong — ^must  suffer  a  loss,  it  must 
be  borne  by  that  one  of  them  who  by  his  conduct,  acts,  or  omis- 
sions has  rendered  the  injury  possible.    Id, 

4.  A   party   who   by  his   acts,   declarations,   or  admissions,   or   by 

failure  to  act  or  speak  under  circumstances  when  he  should  do 
so,  either  designedly  or  with  willful  disregard  of  the  interests  of 
others,  induces  or  misleads  another  to  conduct  or  dealings  which 
he  would  not  have  entered  upon  but  for  this  misleading  influ- 
ence, will  not  be  allowed  afterwards  to  come  in  and  assert  his 
right  to  the  detriment  of  the  person  so  misled.  That  would  be 
a  fraud.    Id, 

5.  One  owning  or  having  any  interest   in  or   charge  upon   land, 

knowing  that  another  is  about  to  purchase  it,  who  declares  to 
such  other  person,  that  he  has  no  interest  in  the  land,  and  that 
the  one  proposing  to  sell  has  the  absolute  right  to  the  land,  can 
not  set  up  any  ownership,  interest,  or  charge,  then  existing, 
hostile  to  the  right  acquired  by  such  purchaser.  Bates  v.  Swigcr 
420. 

6.  Where  one,  by  words  or  conduct,  intentionally  causes  another 

to  believe  in  the  existence  of  a  certain  state  of  things,  or  such 
words  or  conduct  are  of  such  nature  as  he  has  reason  to  believe 
will  cause  him  to  so  believe,  and  such  other,  not  knowing  to  the 
contrary,  acts  theroon,  the  former  will  be  estopped  from  aveirir.^ 
or  claiming  under  a  different  state  of  things,  then  existing  and 
known  to  him,  to  the  prejudice  of  the  other  party.     Id,  421, 

EVIDENCE 

1.  In  a  controversy  over  a  disputed  paper,  evidence  which  tends 

to  impeach  the  truth  of  the  matter  contained  in  such  paper  is  ad« 

missible.    Mowers  v.  Ketcher  103. 


Index.  xxi 

EVIDENCE— CoM^wwe^/. 

2.  To  render  a  x>erson  a  competent  witness  to   testify  as  to  the 

handwriting  of  another,  It  is  not  sufficient  to  show  the  receipt  of 
friendly  letters  purporting  to  come  from  such  person  alone,  hut 
some  admission  or  acquiescence  equivalent  to  an  acknowledg- 
ment that  she  was  the  "writer  of  such  letters  must  he  shown  on 
the  part  of  such  person,  independent  of  their  receipt  and  con- 
tents.   Id, 

3.  A  judgment  will  not  be  reversed  because  of  th«  admission  of 

improper  testimony  plainljrnot  prejudicial  to  a  fair  trial  of  the 
case.    ///.  104. 

4.  When  a  transfer  of  property  has  been  made,  a  declaration  by 

the  transferrer  that  he  is  still  the  owner  of  the  property,  made 
after  such  transfer,  is  not  admissible  against  the  transferee. 
Orothera  v.  Crothers  169. 
6.  Declarations  of  a  deceased  person,  claiming  ownership  of  spe- 
cific property,  are  not  competent  evidence  in  favor  of  his  admin- 
istrators, or  others  claiming  title  under  him,  wthether  such  decla- 
rations of  ownership  were  made  before  or  after  the  title  of  the 
adverse  claimant  commenced.  Masters  v.  Vamer^a  ExWa^  6 
Gratt.  168.    Id. 

6.  A  person  interested  may  give  evidence  against  his  own  inter- 

est, both  at  common-law  and  under  section  twenty  three  of  chap- 
ter one  hundred  and  thirty  of  the  Code.     Id, 

7.  The  purpose  of  section  twenty   three  of  chapter  one   hundred 

and  thirty  of  the  Cod«,  wa^  to  enlarge  the  competency  of  witness- 
es. It  does  not  per  ae  render  any  incompetent  who  are  compe- 
tent at  common-law.  The  exception  therein  does  not  create  in- 
competency, hut  leaves  the  cases  specified  in  It  Just  as  they 
iwere  at  common-law.  Id. 

5.  ^Children  of  a  decedent,  who  are  his  distributees,  are  competent 

witnesses  to  prove  a  transfer  by  their  father  of  personal  estate 
in  favor  of  the  transferee.    Id. 

9.  By  common-law  a  person   is  a  competent  witness  in  a  case  if 

the  proceeding  can  not  be  used  as  evidence  for  him,  though  he 
may  be  interested  in  the  question  in  issue,  and  may  entertain 
wishes  on  the  subject,  and  may  even  have  occasion  to  contest  the 
same  question  in  his  own  case  in  a  future  suit.  This  rule  has 
not  been  changed  by  section  twenty  three  of  chapter  one  hun- 
dred and  thirty  of  the  Code  of  1891,  as  to  the  competency  of  a 
person  to  testify  against  the  representatives  of  a^  deceased  per- 
son in  relation  to  a  transaction  had  personally  by  the  witness 
with  the  deceased  person,     rd, 

10.  When  the  evidence  tends  in  a  fairly  appreciable  degree  to  sus- 

tain the  plain  tiff's  action,  the  court  must  not  strike  out  his  evi- 
dence or  direct  a  verdict  for  the  defendant.  Ilenrij  v.  Railway  Co. 
235. 

11.  An  office  copy  of  a  deed  improperly  admitted  to  record  is  not 

competent  evidence.     Cfarke  v.  P^due  300. 

12.  Where  an  action  of  ejectment  is  hrought  by  an  adverse  claim- 
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ant  against  a  tenant  to  recover  possession  of  the  premises,  and 
Judgment  is  rendered  for  such  plaintiff  against  the  tenant  by  de- 
fault, and  a  writ  of  possession  is  executed  by  which  the  plaintiff 
is  placed  in  actual  possession,  the  possession  is  thereby  changed, 
and  the  landlord  is  thereby  actually  turned  out — in  a  second  ac- 
tion of  ejectment  by  plaintiffs,  who  derive  title  from  the  plaintiff 
in  the  first  suit,  against  such  landlord,  sued  cu9  defendant,  the 
record  of  the  recovery  in  the  former  suit  is  competent  evidence  on 
behalf  of  the  plaintiffs  in  the  latter  suit  as  showing  or  tending  to 
show  that  the  defendant's  possession  at  that  time  was  ended  and 
changed  by  the  execution  of  such  writ  of  possession.     Id. 

13.  Where   the   plaintiff's   evidence    appreciably    tends    to    sustain 
the  action,  the  court  ought  not  to  strike  it  out.     Yeager  v.  O?  y 
of  Bluefleld  484. 

14.  Under  section  9,  chapter  131,  Code,  1891,  when  exception  is  taken 

to  the  action  of  the  court  upon  a  question  involving  evld^ice 
on  a  motion  for  a  new  trial  or  otherwise,  all  the  evidence,  con- 
flicting or  not,  may  be  certified,  and  this  Court  must  consider  all 
such  evidence,  whether  confiicting  or  not,  not  rejecting  any  from 
consideration.  If,  upon  such  evidence,  the  verdict  plainly  ap- 
pears to  be  contrary  to  or  without  sufficient  evidence,  plainly 
against  the  .decided  and  clear  preponderance  of  evidence,  it  may 
be  set  aside,  though  the  evidence  be  conflicting.  This  power 
should  be  exercised  with  great  caution.      Id 

15.  Where  a  deed  made  under  a  decree  by  a  commissioner  or  other 

BU'thority  is  offered  iu  evidenoe  as  a  connecting  link  in  the  plain* 
tiff's  chain  of  title  to  land,  it  is  necessary  to  introduce  with  it 
80  much  of  the  record  of  the  suit  In.  which  such  decree  was  made 
as  will  satisifEtotorily  show  that  the  person  having  the  legal  title 
to  the  land  conveyed  .was  a  party  to  the  suit,  and  as  will  identify, 
the  land  conveyed  with  the  land  decreed.  AtcDodrUl  v-  Lum^ 
ber  Co.  56  >. 

16.  As  against  a  party  who  claims  against  the  deed  and  is  a  stranger 

thereto,  the  recital  of  such  facts  therein,  without  more.  Is  not 
evidence  thereof,  and  the  deed  does  not  prove  the  transfer  of  the 
title  to  the  land  It  purports  to  convey.    I 

17.  A  verdict  based  alone  on  mere  conjecture,  without  evidence  to 
support  it,  where  the  rule  as  to  the  burden  of  proof  requires  some 
reliable  affirmative  evidence,  eOiould  not  be  permitted  to  stand. 
Robinson  v.  Railroad  Co.  683. 

18.  Whether  plaintiff   shall   be  allowed    to    give   further   evidence 

after  defendant's  evidence  is  closed  is  within  the  discretion  of  the 
trial  court;  and  its  exercise  will  rarely,  if  ever,  be  the  ground  of 
reversal  by  an  appellate  court.  Clearly,  he  is  entitled  to  give  evi- 
dence to  rebut  that  of  the  defendant    Bsrdue  v.  Coal  dc  Coke  Gb. 

378 

19.  If  there  be,  in  the  opinion  of  the  Jury,  a  substanUal  conflict  in 
the  evidence  or  circumstances,  as  to  whether  the  killing  wns  don» 
in  self-defense,  and  ttie  circumstances  or  other  evidence  prepoU" 
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derate  in  favor  of  aelf -defense,  or  If  It  waa  equally  balanced  as  to 
the  killing  beln^  done  in  aetf-defenae,  the  jury  ought  not  to  con- 
vict either  of  murder  or  mamslaughter.   State  v.  Zeigler  594. 

20.  Where  a  court  which  tries  a  cause  certifies  all  the  evidence  ad- 
duced on  the  trial,  and  from  the  evidence  so  certified  it  clearly 
appears  that  irt  was  wholly  insufficient  to  sustain  the  verdict,  this 
Court  will  set  aside  the  verdict,  and,  in  a  proper  case,  award  a 
new  trial.  Jd 

21.  Allegations  of  fcusts  not  necessary  to  maintain  an  action  or 
defense  are  immaterial  and  surplusage,  and  need  not  be  proveA. 
Wilson  V.  JRotvder  Co.  413. 

22.  Where  a  Judge  Is  ex  officio  clerk  of  a  court,  then  both  certi- 
ficates specified  in  section  19,  chapter  130,  Code,  are  not  required, 
his  certificates  as  Judge  being  sufficient.  Id, 

23.  Under  section  4,  chapter  13,  Code,  courts  take  Judicial  notice, 
without  proof,  of  the  law  of  another  state,  and  in  so  doing  may 
consult  any  book  purporting  to  contain,  state,  or  explain  the 
same,  and  consider  any  testimony,  information  or  argunuent  of- 
fered on  the  subject.    Id  414. 

24.  Original  deeds  made  outside  of  this  state,  and  so  certified  as  to 
warrant  recordation  in  this  state,  are  admissible  in  evidence 
here.   Id. 

25.  An  answer  in  chancery  in  another  suit  is  adm^psible  as  evi- 
dence of  an  admission  therein  in  behalf  of  one  though  not  a 
party  to  the  suit  in  which  it  was  filed,  though  it  would  not  be 
admissible  as  an  estoppel  under  the  prinicple  ot  res  judicata.  Id. 
Also  CircumetanticU  Evidence;    OonfUcHng  Evidence;    Instruc' 

tiona  1,  2;    Partnership  1;    Possession  1. 

EXCEPTIONS.  See  Chancery  Commissioners  Report  4;  Chan- 
cery Practice  1,  2,  3,  4;  Commissioner's  Report  1,  2,  3; 
Equity  Practice  5. 

EXCLUSION  OF  EVIDENCE.     See  Evidence  13. 

EXECUTORS.     See  Administrators  3.     Commissions  1. 

EXECUTOUS'  SALES.     See  Wills  6,  7. 

EXECUTORY  DEVISE  AND  BEQUEST.  See  Construction 
of  Trusts  7. 

EXECUTORY  INTEREST.     See  Construction  of  Trusts  5,  9, 19. 

EXEMPLARY  DAMAGES. 

Ib  all  cases  of  negligence  the  law  governing  the  assessment  of 
exemplary,  puni>tlve,  or  vindictive  damages  is  the  same  whether 
death  result  or  not.    Turner  v.  RailuKip  (Jo,  676. 
Also,  Damages  2,  3,  4,  5. 
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EXHIBITS.     See  Chancery  Pleading  1;  Pleading  2. 
EXPRESS  WAERANTY.     See  Assumpsit  1,  5. 
EXTRAORDINARY  EXPENSES.     See  Corporations  3. 
FAILURE  OF  CONSIDERATION.   See  Obligation  under  Seal  1. 
FALSE  REPRESENTATIONS.     See  Assignment  of  Bond  1 . 
FELLOW  SERVANTS.     See  Railroad  Companies  3,  4. 
FIRST  DAY  OF  TERM.     See  Judgment  7. 
FORBEARANCE  TO  SUE.     See  Valuable  Consideration  1. 
FOREIGN  ADMINISTRATOR.    See  Administrator  4. 
FOREIGN  DEED.     See  Evidence  24. 
FORFEITURE  OF  CHARTER.  See  Municipal  Corporations  6,  7. 

FORGERY. 

1.  While  in  ap  indictment  for  forgery  it  is  unnecesBary  to  set  fortli 

a  copy  or  fac  simile  of  the  Instnimemt  torged,  yet  if  this  Is  done, 
an<d  there  is  a  material  variance  between  the  eoi>y  bo  set  out  and 
the  paper  oftered  in  evideiiee,  such  paper,  on  motion,  of  the  accus- 
ed, should  be  excluded  from  the  consideration  of  the  jury.  Siaie 
V.  Fleshman  726. 

2.  When  the  alleged  forged  note  is  set  out  in  haec  verba^  and  Is 

the  body  thereof  are  the  words  "with  6  per  cent  int.  from  date," 
and  the  note  oftered  in  evidence  contains  no  such  words,  this  is  a 
yariance,  both  In  substance  and  legal  effect,  fatal  to  the  introduc- 
tion of  such:  last  mentioned  note  as  evidence  in  support  of  the  al- 
legations of  the  indictment.    Id, 

FORMER  RECOVERY.     See  Evidence  12. 

FQR  VALUE  RECEIVED.     See  Valuable  Consideration  2. 

FRAUD.     See  Estoppel  in  Pais  4;  Subrogation  3. 

FRAUDULENT  ASSIGNMENT. 

Where  an  assignment  of  personal  property  is  made  in  fraud  of 
creditors,  they,  or  any  of  them,  may,  in  a  court  of  equity,  have  the 
same  set  aside.  The  creditor  who  first  files  his  bill  obtains  there- 
by a  priority,  and  is  entitled  to  be  first  paid  from  the  proceeds  of 
the  sale  of  the  property,  if  there  are  no  valid  prior  liens.  Rich' 
ardson  v.  Rdlphsnyder  15. 
Also,  Circumstantial  Evidence;  Creditors^  Petition  2. 
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PRAtJDULENT  ASSIGNS  El^JT—Contitiued. 

2.  A  case  In  which  a  conveyance  was  set  aside  as  made  on  a  secret 
trust  in  fraud  of  the  grantors  creditors,  and  the  land  conveyed 
subjected  to  the  lien  of  a  Judgment  in  favor  by  subrogation  of  a 
co-surety,  who  had  been  compelled  to  pay  the  whole,  the  princi- 
pal debtor  being  insolvent     Hawker  v.  Moore  49. 

FEAITDULENT  INTENT.     See  Circumstantial  Evidence. 

FEATJDULENT  MORTGAGE.     See  Assumpsit  4. 

FREEHOLD  IN  ABEYANCE.    See  Construction  of  Trusts  8. 

FREEHOLD  TO  COMMENCE  IN  FUTURE.      See  Construc- 
tion of  Trusts  8. 

GENERAL  WARRANTY.     See  Specific  Performance  2. 
GIFT.     See  Husband  and  Wife  4. 
GRAND  JURY.     Sec  Criminal  Law  2. 

GRIST  MILL. 

The  five  dollars'  forfeit  prescribed  by  law  (section  37,  chapter 
44,  Code)  to  be  paid  by  the  proprietor  of  a  grist-mill  to  his  cus- 
tomer for  taking  more  toll  than  allowed  by  the  statute  may  be 
recovered  in  a  civil  proceeding  before  a  Justice  of  the  peace. 
West  V.  Baw8<m  480. 

GUARDIAN  AND  WARD. 

1.  Not  a  guardian  by  nature,  but  only  a  guardian  appointed,  who 

has  given  'bond  as  and  when  required  by  law«  is  entitled  to  the 
I>06se88lo(n,  care,  aad  maratgement  of  his  ward's  estate.  McDod- 
rill  V.  Lumber  Co.  665. 

2.  An  infant  who  has  no  such  guardian  who  has  given  bond  may, 

for  damage  doneito  his  real  estate,  sue  by  next  friend.    Id. 

HANDWRITING.     See  Evidence  2. 

HIGHWAY.     See  Easement  4. 

HOMICIDE. 

1.  If  an  assault  is  made  upon  a  man  with  an  attempt  to  commit 
a  felony  upon  him,  he  may  resist  so  £ar  as  it  Is  necessary  to  resist 
the  assailaat,  even  if  he  must  take  the  assailant's  life.  But  ihla 
has  a  limitation.  If  he  can  resist  the  assault  and  free  himself 
without  taking  life,  and  kills  the  assailant  without  necessity,  he 
is  not  excusable.  If  mere  heat  of  blood  impels  him  to  take  life 
in  such  case,  he  is  guilty  of  majislaughter.   State  v.  Zeigler  593. 
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HOMICIDE—  Continued. 

2.  To  reduce  homicide  in  self-defense  to  excusable  homicide,  it 
must  he  shown  that  the  slayer  was  closely  pressed  by  tJie  otber 
party,  and  retreated  as  far  as  he  conveniently  or  safely  could,  ia 
good  faith,  with  the  honest  intent  to  avoid  the  violence  of  the  a»- 

m 

eault     Id  694. 
8.  Where  one  without  fault   himself,   is  attacked   by   another,    in 
such  a  manner  or  under  such  circum«tanoe6  as  to  furnish  rea^ 
sonable  grounds  tor  apprehending  a  design  to  take  away  his 
life  or  to  do  him  some  great  (bodily  harm,  and  there  is 
ble  ground  for  believiDg  the  danger  imminent  that  such 
will  be  accomplished,  and  the  peraon  assaulted  has  reaaonabie 
ground  to  believe,  and  does  believe  such  danger  is  imminent,  he 
may  aot  upon  such  appearances,  ai^d,  without  retreating,  kill  his 
assailant,  if  he  has  reasonable  grounds  to  believe,  and  doea  be- 
lieve that  such  killing!  is  necessary  in  order  to  avoid  the  apparent 
danger;  and  the  killinep  under  such  ciroumstancee  is  excusable, 
although  it  may  afterwards  turn  out  that  the  appearances  were 
false,  and  that  there  was  in  fact  neither  design  to  do  him  some 
serious  injury,  nor  danger  that  it  would  be  done.    But  of  all  this 
the  jury  must  judge  from  all  the  evidence  and  circumstcuaoes  of 
the  case.  Id, 

HUSBAND  AND  WIFE. 

1.  Married    woman's   separate    property.      Points    one,    two,    three, 

four,  five  and  ten  of  the  syllabus,  in  the  case  of  Trapnelt  v. 
Oonhlyn  (37  W.  Va.  242)  and  point  two  of  the  syllabus  in  case  of 
Stewart  v.  Stcut^  88  W.  Va.  478,  approved.  Board  qf  Education 
V.  MitcheU  431. 

2.  A   court  of  equity   will   not  at   the   instance   of   the   husband's 

creditors  attempt  to  charge  a  wife's  separate  property  with  al- 
leged improvements  put  thereon  by  the  skill  and  labor  of  the 
husband>  unless  the  evidence  establishes  the  existence,  and  at 
least  the  approximate  amount,  of  such  improvements.    Id. 

8.  When  a  husband  £>urchase8  property  with  his  wife's  money, 
and  takes  the  deed  in  his  own  name,  a  resulting  trust  Is  raised  in 
her  favor;  unless  it  is  shown  that  she  intended  the  money  as  a 
gift  or  loan  to  her  husband,  the  establishment  of  which  fact  de- 
volves on  the  husbajid,  or  those  claiming  under  him.  Berry  v. 
Wiedman  36. 

4.  Here  lapse  of  time  is  not  sufficient  to  establish  a  gift  on  her 
part,  in  so  far  as  his  collateral  heirs  are  concerned,  if  he  has  in- 
dulged her  in  the  belief  of  ownership,  and  allowed  her  to  improve 
the  property  with  her  separate  estate.    Id, 
Also  Deed  2. 

HUSBAND'S  CREDITORS.     See  Husband  and  Wife  2. 
IMPLIED  ASSENT.     See  Waiver  of  Breach  of  Contract. 

L.. 
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IMPLIED  COVENANT.     See  Lease  1. 

IMPLIED  WARRANTY.     See  Lease  3. 

IMPROVEMENTS  BY  COPARCENER.     See  Tenancy  in  Com- 
mon 3,  4,  6,  7. 

INCORPORATION  OF  MUNICIPALITIES. 

Chapter  47  of  the  Code,  in  relation  to  the  incorporation  of  cities, 
towns,  and  yiUa^;eB»  in  epo  f ar  as  it  confers  on  the  circuit  court 
functions  in  their  nature  judicial  and  administrative,  although 
in  furtherance  of  the  power  of  the  legislatiye  department  of 
the  sbarte  government,  is  cooistltutionel  and  vaiid.  Elder  v.  Cenr 
trcU  City  2Sirl, 

INDICTMENT.     See  Forgery  1 ,  2. 

INFANT.     See  Contributory  Negligence  3,  4;     Guardian    and 
Ward  2. 

INJUNCTION.     See  Easement  5;     Estoppel  in  Pais  1;     Nuis- 
ance 9. 

INJUNCTION  BOND. 

1.  Where  the  condition  of  an  injunction  bond  in  pursuance  of  the 

statute  provides  that  the  plaintiff  in  the  injunction  cause  shall 
faithfully  prosecute  said  injunction,  and  shall  pay  the  amount  of 
the  Judgment  enjoined,  and  all  such  costs  as  may  ibe  awarded 
against  the  complainants,  and  all  such  damages  as  shall  be 
incurred  in  case  the  iDJunction  be  dissolved;  in  a  suit  upon 
said  injunction  bond  to  recover  damages  incurred  by  reason  of 
the  suing  out  at  said  injunction,  the  declaration  must  aver  that 
the  plaintiff  in  the  injunction,  by  reason  of  the  dissolution  there- 
of, has  incurred  and  become  liable  to  pay  the  plaintiff  in  the 
suit  on  said  bond  some  amount  of  damages.   State  v.  Hall  455. 

2.  Where  such  ibond  is  made  payable  to  the  state,  suits  may  he 

prosecuted  from  time  to  time  thereon  for  the  benefit  of  the  per- 
son injured  by  the  breach  of  the  condition  thereof,  until  dam- 
ages are  recovered  in  the  aggregate  equal  to  the  penalty  of  the 
bond.     Id.  466 

3.  In  such  suit  it  is  incumbent  on  the  relator  to  show  title  to  the 

Judgment  enjoined  before  he  would  be  entitled  to  recover  dam- 
ages on  account  of  its  collection  being  restrained  by  the  injunc- 
tion.   Id,  ^ » 

INNOCENT  PUCHASER.     See  Specific  Performance  1. 

INSOLVENT  DEBTOR     See  Judgment  by  Confession, 

INSTRtrcTIONS. 

1.  It  is  error  for  a  court  to  instruct  a  Jury  as  to  the  effect  of  a 

deed  which  is  not  in  evidence  before  them.    Perdue  v.    Coai  A 

Coke  Co.  373. 
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INSTJRUCTION—  Continued. 

2.  It  is  error  in  a  court,  in  a  case  of  felony,  to  give  to  the  JU17  in- 

structions which  are  not  relevanit  to  the  evidence,  and  which  may 
mislead  the  jury  to  the  prejudice  of  the  defendant  StcUe  v,  Zeig- 
lev  594. 

3.  If  it  plainly  appears  that  the  defendant  could  not  have  been  in- 

jured by  the  modification  of  an  instruction  asked,  even  thoa^ 
the  modification  was  unnecessary,  the  failure  to  give  such  instmc- 
tion  without  such  modification  is  not  sufficient  cause  for  Uie  re- 
versal of  the  Judgment   Turner  v.  Raifway  Co.  676. 

4.  It  is  not  error  for  a  court  to  omit  to  instruct  a  jury  that  it  may 

punish  murder  in  the  first  degree  with  either  death  or  confine- 
ment in  the  penitentiary,  unless  asked  to  do  so.     State   v.   Cobbs 
718. 
6.  It  is  error  to  refuse  to  do  so  when  asked,  though  not  asked 
until  the  Jury  announced  its  verdict,  but  before  its  discharge.    IcL. 

6.  The  law  does  not  fix  any  time  for  instructions.    The  court  may 

fix  it  by  rule.    Id. 

7.  A  court,  though  asked,  is  not  bound  to  instruct  a  jury  generally 

as  to  the  law  of  the  case^    Instructions  as  to  the  specific  law 
points  ought  to  be  asked.    A  court  may,  without  request.  If  it 
think  the  interest  of  Justice  and  a  fair  trial  cell  for  it,  instruct  the 
Jury  in  matter  of  law,  the  instruction  being  sound  in  law  and 
relevant  to  the  evidence;  but  it  is  not  bound  to  do  so  unless  asked; 
but,  if  asked  to  give  such  proper  specific  instructions,  it  most 
do  BO.    Id. 
Z.  The   court  suggests  privately  to  counsel   of  prisoner   the  pru- 
dence of  instructing  the  Jury  of  its  power  to  punish  murder  in 
the  first  degree  either  with  death  or  by  confinement  in  the  pen- 
itentiary, and  counsel  says  that  he  prefers  to  take  chances  rather 
than  call  the  Jury's  attention  to  that  law  at  that  time.    This  does 
not  estop  the  prisoner  from  asking  such  instruction  later,  even 
after  the  jury  has  announced  a  verdict  of  murder  in  the  first  de- 
gree, but  before  it  is  received  01^  the  jury  discharged.    Id. 

9.  An  instruction  should  not  assume  a  fact  as  not  proven  when 

there  is  any  evidence  tending  In  an  appreciable,  though  slight  de- 
gree, to  establish  it  An  instruction  should  not  pass  on  the  weight 
of  evidence.    Bentley  v.  Insurance  Co.  730. 

10.  A  special  question  should  not  be  submitted  to  a  jury,  if  imma- 
terial.   Id  731, 

INSUFFICIENT  EVIDENCE.     See  Evidence  20. 

INSUEANCE. 

1.  An  oral  executory  contract  for  fir^  insurance  is  valid,  the  stat- 

ute of  frauds  not  applying  to  it.    Croft  v.  Insurance  Co.  508. 

2.  If  an  oral  contract  for  fire  insurance  has  been  made,  and  before 

the  issuance  of  the  i>olicy  the  property  is  destroyed  by  fire,  equity 
has  Jurisdiction  to  compel  i>ayment  of  the  indemnity.   Id,  509. 

I 
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INSURANCE  FEAVDS— Continued. 

8.  Though  the  assured  understands  the  term  to  be  covered  by  the 
insurance  to  be  one  year,  and  the  agent  of  the  insurance  com- 
pany understands  it  to  be  three  years,  costing  in  either  case  the 
same  premium,  this  does  not  render  the  contract  incomplete,  bo 
as  not  to  warrant  recovery  for  lose  by  fire  occurring  within  one 
year.    Id. 

4.  Where   an  agent  represents   several   insurance   companies,   and 

is  intrusted  with  blank  policies,  signed  t>y  the  oflElcers,  with  au- 
thority to  negotiate  policies  and  issue  them  without  referring 
them  to  the  companies,  and  it  is  agreed  by  the  insured  that  the 
agent  shall  pkLoe  tae  risk  iu  such  company  as  he  selects,  and  he 
does  place  it  with  a  company,  as  shown  by  a  memorandum  made 
by  him,  the  agreement  is  binding  upon  the  company*    Id, 

5.  Where,  by  agreement  between  the  insured  and  the  agent,  the 

agent  is  to  fix  such  amount  of  indemnity  as  he  sees  proper,  and 
he  does  fix  it,  as  shown  by  a  mem^orandum  made  by  him,  the 
oral  agreement  is  binding  on  the  company.    Id. 

6.  An  agent  of  an  insurance  company  authorized  to  negotiate  risks 

may  give  credit  in  such  executory  agreement  for  the  premium.  Id, 

7.  Unless    in    such    agreemet   pre-payment    is    made    a    condition 

precedent,  the  premium  need  not  be  paid  until  the  policy  agreed 
upon  is  ready  to  be  delivered.      Id. 

8.  The  agent,  by  mistake,  entered  in  his  memorandum  the  name 

of  the  wrong  person  as  the  assured.  This  will  be  corrected  in  a 
suit  in  equity  on  such  executory  oral  agreement,  and  the  ];>erson 
who  owns  the  property  insured  and  who  negotiated  the  insurance 
may  recover  in  his  own  name.   Id. 


INSUKANCE  POLICY.      ' 

1.  If  a  promissory  note  or  other  chose  in  action  calling  for  money 

be  assigned,  and  the  party  liable  therefor  promise  its  payment  to 
the  assignee,  such  assignee  may  sue  on  it  at  law  in  his  own  name, 
without  statutory  authority,  as  he  has  legal  title  thereto;  whereas, 
without  such  promise,  ho  would  take  only  equitable  title,  the  legal 
title  remaining  in  assignor.     B^ntley  v.  Insurance  Co.  729, 

2.  If,  therefore,  the  insured,  before  loss  by  fire  under  a  policy  of 

insurance,  assign  the  right  to  damages  in  case  of  loss,  and  the  in- 
surer consents  to  the  assignment,  the  assignee  may,  in  his  own 
name,  as  holding  legal  title,  recover  such  damages  after  loss;  and 
a  reassignment  to  the  insured  party  after  loss,  not  assented  to  by 
the  insurer,  would  not  divest  the  assignee  of  his  legal  title,  so  as 
to  prevent  recovery  in  the  name  of  the  first  assignee.    Id. 

3.  Where  a  policy  of  insurance  provides  that  it  shall  be  void  if  as- 

signed without  the  insurer's  consent,  the  clause  applies  to  as- 
signment before  loss  of  the  claim  for  damages  in  case  of  loss.     Id, 

4.  A  policy  of  fire  insurance  covers  several  properties,  and  a  mort- 

gage given  by  its  holder  covers  only  some  of  these  properties.  An 


XKx  Jndkx. 

INSURANCE  FOIACY— Continued. 

ft88ignment  to  the  mortgagee,  «8  miieli,  of  «11  the  right,  title,  and 
advantage  of  the  policy  aiold«r  under  it,  will  «ntHle  lilm  to  re- 
cover all  the  loss  money  for  all  the  properties.    Id,  730. 

5.  In  an  action  on  a  policy  of  insurance  for  loss  by  0re  claiming  a 

certain  sum  as  damage,  or  for  loss  to  certain  property,  an  aoieiid- 
ed  declaration  may  be  filed  claiming  larger  damages,  or  on  addi- 
tional property,  under  the  same  policy,  by  tho  same  fira    Id. 

6.  When  such  amendment  is  made,  Ijhe  time  as  to  the  larger  claim 

made  by  the  amendment,  whether  under  the  statute  of  limitations 
or  under  a  clause  of  the  policy  fixing  a  limitation  for  action  under 
it,  will  stop  running  at  the  comm^icement  of  the  suit,  and  not 
continue  to  the  filing  of  the  amended  declaration.    Id. 

7.  In  an  action  on  a  policy  of  fire  insurance  the  pl&intifE  is  not  lim- 

ited in  recovery  by  the  amount  of  loss  specified  in  the  proofs  of 
loss,  in  absence  of  fraud.   Jd. 

8.  In  an  action  of  assumpsit  on  an  insurance  policy  for  recovery 

for  loss  by  fire,  there  may  be  included  in  the  declaration,  with  a 
count  under  section  61,  chapter  125,  Code,  the  common  counts  or 
other  counts  proper  in  that  form  of  action.    Id, 

INTENTION  OP  PAETIES.      See   Assignment    of    Chose  in 
Action  2. 

INTENTION  OF  TESTATOR.     See   Construction  of  Trusts  3. 

INTEREST.     See  Tender  3. 

IRRELEVANT  INSTRUCTIONS.     See  Instructions  2. 

LSSU  E.     See  Pleading  6. 

JOINT  STOCK  COMPANIES. 

1.  One  who  subscribes  and  pays  for  stock  in  a  Joint-stock  com- 

pany is  a  stockholder,  though  he  have  no  certificate  of  stock. 
Crunilish^s  AdmW  v.  Railroad  Co,  627. 

2.  Those  claiming  as  stockholders  the  right  to  participate  in  the 

distribution  of  the  assets  In  the  winding  up  of  the  aflCalrs  of  a 
private  corporation  must  produce  some  satisfactory  evidence  of 
a  present,  subsisting  interest.     Id.  628. 

jud(;ment. 

Though  a  decree  or  Judgment  relate  to  the  first  day  of  a  term, 
yet  if  the  case  was  not  ready  for  hearing  or  trial,  and  therefore  no 
Judgment  or  decree  could  have  been  given  on  such  first  day,  it 
does  not  relate  to  the  first  day,  but  has  the  date  of  its  actual  entry 
of  record. 

Quaere:  Do  all  proceedings  of  a  court  relate  to  the  first  day  of 
a  term? 
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JUDGMENT— Oon^muei^. 

Quaere:  Does  computation  of  time  limiting  a  bill  of  review  be- 
gin at  the  first  day  o>f  the  term,  or  at  the  date  of  actual  entry  of 
the  decree?   Dunn  y.  JRennick  350, 
Also  Heading  4,  8;  Wlfe^B  Separate  Estate  4. 

JUDGMENT  BY  CONFESSION. 

A  judgment  confessed  by  an  insolvent  debtor,  together  with  the 
execution  issued  thereon,  is,  in  effect,  an  assignment  of  the  debt- 
ox's  property  to  the  extent  of  the  Ueii  or  levy  of  such  execution,  is 
void  as  a  preference  under  section  two  qf  chapter  seventy  four  of 
the  Code,  and  Inures  to  the  beneftt  of  all  the  InAolvemt's  creditors. 
Mack  V,  Prince  334. 

JUDGMENT  BY  NON  PROS.     See  Pleading  7. 
JUDICIAL  NOTICE.     See  Evidence  23. 
JUDICIAL  PROCEEDING.     Se©  Nuisance  6. 

JURISDICTION. 

A  person  who  aaserts  a  claim  to  a  specific  amount  of  damages 
for  an  alleged  injury  sustained  in  his  business  will  not  be  allowed 
to  split  up  his  claim  in  order  to  reduce  it  to  the  jurisdiction  of  a 
Justice,  and  to  bring  oonsecutive  suits  before  a  justice  for  such 
claim.  JSto/e  v.  Town  Weeton  318. 
Also  Justice  of  the  Psace;  Wtfe^s  Separate  Estate  1. 

JURORS. 

1.  Affidavits  erf  jurors  that  they  were  ignorant  of  th«  law  that  it  is 

with  a  jury  to  say  whether  murder  in  the  first  degree  shall  be 
punished  with  death  or  confinement  in  the  penitentiary  can  not 
be  read  to  impeach  the  verdict    iStcUev,  Cobbs  719. 

2.  As  a  general  rule,  aflldEvits  of  jurors  to  impeach  their  verdict 

can  not  be  read.   Id. 

JURY. 

A  court  may,  for  good  reason,  return  a  jury  to  ,its  room  to  fur- 
ther consider  and  amend  or  alter  its  verdict,  at  any  time  before 
a  verdict  is  received  by  the  court  and  the  jury  discharged.  State 
V.    CobbB  718. 

Also  Contributory  Negligence  3;  Damages  6;  Evidence  19; 
Instructions^^  5. 

JUSTICE  OF  THE  PEACE. 

Where  such  justice  has  Jurisdiction  of  the  subject-matter  in  con- 
troversy and  does  not  exceed  his  legitimate  powers,  a  writ  of  pro- 
hibition should  not  be  granted.    West  v.  Rawson  480. 
Also  Continuances;  Orist  Mill, 

JUSIFIABLE  HOMICIDE.     See  Homicide  2. 
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LANDS.     See  Construction  of  Lands  6. 

LAPSE  OF  TIME.     See  Husband  and  Wife  2. 

LAECENY.     See  Criminal  Law  6. 

LAW  OF  FOREIGN  STATE.     See  Evidence  23. 

LEASE. 

1.  Where  a  party  in  a  written  lease  describes  the  property  as  "the 

premises  known  as  the  'Bedford  Salt  B*amace  Property/  together 
with  all  the  appurbemanoes  thereto  belonging,  including  six  salt 
wells,  tools  and  fixtures  of  the  same,"  there  is  no  implied  covenant 
on  the  part  of  the  lessor  that  there  are  on  said  premises  six  salt 
wells  of  any  particular  productiye  capacity,  or  suitable  for  the 
purposes  for  which  they  are  leased.     Clifton  v.  Montague  207. 

2.  The  recitals  contained  in  said  lease  as  to  the  number  of  salt 

wells  included  in  the  premises,  after  the  lease  has  been  accepted 
and  acted  on  for  more  than  two  years  by  the  lessee,  with  ample 
opportunity  oif  knowing,  not  only  the  oontents  of  the  lease,  but  tihe 
character  and  quality  of  the  property  leased,  miuit  be  regaarded  as 
conclusive  of  the  fact  between  the  parties  to  said  lease.  Id, 

3.  The  words  "including  six  salt  wells,"  contained  in  said   lease, 

create  no  implied  waoranty  thalt  there  were  six  salt  wells  on  said 
premises  of  any  iMirtioular  quality  or  fitness  for  manufacturing 
salt  Id. 

4.  Where 'a  written  elase  of  property  provides  that  the  lessee  shall 

keep  the  same  in  repair  except  as  to  unayoldable  acddenta  and  nat- 
ural wear  and  tear,  the  law  will  not  imply  a  contract  on  the  peit 

of  the  lessor  to  repair  damagee  caused  by  unavoidable  acddenta 
Id, 

LEGACIES.     See  Wills  1. 

LEVY.     Soo  School  Board, 

LIABILITY.     See  Municipal  Corporations  5. 

LIABILITY  OF  ASSIGNOR.     See  Bond  3,  4,  5. 

LIEN. 

A  lien  in  the  ligament  or  tie  which  binds  certain  property  to  a 

particular  debt  for  its  payment  or  satisfaction.    Blowpipe  Oo.  v. 

Spencer  698. 

LIEN  FOR  EXPENSES.     See  Agent  1. 
LIMITATION  OF  ACTION.     See  Insurance  Policy  6. 
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LIQUOR  LICENSE. 

1.  The  act  of  February  24,  1869,  amending  the  charter  of  the  town 

of  Oeredo,  confers  upon  the  council  of  that  town,  the  sole  power  to 
grant  or  not  grant  a  state  license  for  the  sale  of  Intoxicating  liq- 
uors within  the  limits  of  said  town.    Wilson  v.  AaaeMor  278. 

2.  Such  act  is  not  repugnant  to  the  constitution  of  the  state  (see 

section  forty  six 'of  article  six,  and  section  twenty  four  of  article 
eight,  of  the  state  constitution),  and  such  sole  power  to  grant  such 
license  or  not  is  recognized  by  section  eleven  of  chapter  thirty  two 
of  the  Code  as  vested  in  the  municipal  authorities  of  such  town. 
Id. 

LIVE  STOCK.     See  Railroad  Companies  1. 

LOST  PAPERS.     See  Eguify  Practice  1. 

MAJOEITY.     See  Nuisance  4. 
MANDAMUS.     See  School  Board. 
MANSIiAUGHTER.     See  Homicide  1. 

MANUFACTURING  EXPLOSIVES.     See  Nuisance  9. 

MARRIED  WOMAN. 

A  married  woman  may,  in  an  action  at  law  or  in  equity,  plead 
want  of  consideration  against  a  sealed  obligation  given  by  her  dur- 
ing coverture.  WiMiamson  v.  Viine  1»6.  Also  Husband  and  Wife 
1,  3 ;    Wife^s  Separate  Entafe  1 ,  2,  3. 

MASTER  AND  SERVANT. 

1.  When  a  servant  enters  into  the  employment  of  a  master,  he  as- 

sumes all  the  ordinary  hazards  incident  to  the  employment, 
'  whether  the  employment  be  dangerous  or  otherwise.  IStewarty. 
Railroad  C!n.  1««. 

2.  The  test  of  liability  is  the  negligence  of  the  master,   not  the 

danger  of  the  employment,  though  the  danger  of  the  employment 
may  determine  the  ordinary  care  required  in  the  case,    /d, 

3.  The  mere  fact  of  injury  received  raises  no  presumption  of  neg- 

ligence on  the  part  of  the  master.  Id. 

4.  When  a  servant  willfully  encounters  dangers  which  are  known 

to  him,  the  master  is  not  responsible  for  an  injury  occasioned 
thereby.   Id. 

5.  A   servant  having  knowledge   of   danger   about   him   must   use 

diligence  and  care  in  protecting  himself  from  harm.  /d. 

6.  An  employer  does  not  impliedly  guarantee  the  absoluite  safety 

of  his  employes.  In  accepting  an  employment,  the  latter  is  as- 
sumed to  have  notice  of  all  patent  risks  incidental  thereto,  or  of 
which  he  is  inforrppd.  or  of  which  it  is  his  duty  to  inform  him- 
self, and  he  is  further  assumed  to  undertake  to  run  such  risks. 
Id, 
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MATERIAL  FACT.    Se^  Witness, 
MATUEED  LIABILITY.     Seo  Mechanic's  Lien  G. 
MAYOR    See  Continuances. 
MECHANIC'S  LIEN. 

* 

1.  Chapter  75  of  the  Code  creates  the  mechanic's  lien   in   certain 

cases,  on  oertain  oonditions;  and  sectioa  4  of  such  chapter,  among 
other  things,  provides  that  such  account,  to  be  effectually  filed 
tor  record  as  a  lien,  must  be  sworn  fbo  by  tbe  person  claiming  the 
lien,  or  by  some  person  on  his  behalf.  Such  oath  is  an  element 
essential  to  the  creation  of  the  lien,  and,  to  be  effectual,  must  be 
in  -writing,  as  a  part  in  some  way,  of  the  paper  writing  filed  for 
record.    Lockhead  v.  Waterworks  Co.  553. 

2.  If  such  affldayit  be  made  before  any  officer  of  another  state  or 

country,  such  as  the  District  of  Columbia,  it  is  not  duly  authenti- 
cated for  record  until  it  is  subscribed  by  such  officer,  and  there 
be  annexed  thereto  the  certificate  of  the  clerk  or  other  officer  of 
la  court  of  record  of  such  state  or  country,  under  an  official  seal, 
verifying  the  genuineness  of  the  signature  of  the  first  mentioned 
officer,  and  his  authority  to  administer  an  oath.  Section  31,  chap- 
ter 130,  of  the  Ck)de.  A  case  in  which  these  rules  are  discussed 
and  applied.   Id, 

3.  What   is   known   as   the   "mechanic's   lien"    on   real   estate   and 

buildings  is  the  creation  of  statute.  It  was-  unknown  at  common- 
law,  but  the  right  given  by  statute  to  enforce  It  In  a  court  of 
equity  carries  with  it  all  the  rights  incident  to  that  court's  princi- 
ples and  rules  and  its  methods  oiJ  procedure.  Blowpipe  Co.  v. 
Spencer  Q18. 

4.  Such  lien  can  be  maintained  only  by  a  substantial  observance  of 

and  compliance  with  the  requirements  of  the  statute,  but  the  stat- 
ute is  given  a  fair  and  und  liberal  construction  as«to  the  creaiion 
of  the  lien  and  its  enforcement.   Id. 

5.  In   ascertaining   whether   the   account   which   is  required   to  be 

filed  and  recorded  to  create  the  lien  is  a  substantial  compliance 
with  the  statute  in  respect  to  designatin'g  the  name  of  the  owner 
of  the  property,  the  account  proper,  and  the  sworn  statement  an- 
nexed thereto,  may  be  read  together.  Id. 

6.  Section  4  of  chapter  75  of  the  Code,  which  requires  a  just  and 

true  account  of  the  amount  due  after  allowing  all  credits,  to  be 
sworn  to  and  filed  for  record,  uses  the  term  "due"  in  the  sense 
of  an  existing  liability,  without  reference  to  whether  it  be  then 
matured  and  enforceable  by  suit  or  not  matured  and  not  then  en* 
forceable  by  suit.  Id, 

MERGER.     See  Obligation  Under  Seal  2. 
MEERY-GO-ROUND.     See  Nuisance  2. 
MISTAKE  AS  TO  INSURED.     See  Insurance  8. 
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MISTAKE  AS  TO  TERM.     See  Insurance  3. 

MONEY.    Seo  Construction  of  Trusts  6L 

MONEY  HAD  AND  RECEIVED.     Soo  Assumpsit  3. 
MOTION  TO  EXCLUDE  EVIDENCE.     See  Evidence  10. 

MUNICIPAL  CORPORATIONS. 

1.  Under  section  flftyi  three  of  chapter  forty  three  of  the  Code,  any 

person  who  sustains  a  direct  injury  to  liis  person  or  property — for 
instance,  having  a  limb  broken  or  a  horse  disabled — by  reason  of 
a  street  in  a  town  being  out  of  repair,  may  recover  damages  for 
such  injury  by  an  appropriate  action.  In  a  court  of  competent  Ju- 
risdiction, against  said  town.   Male  v.  Town  Weston  313. 

2.  One  who  suffers  an  injury  only  in  his  business  from  a  street  being 

out  of  repair  can  not  recover  damages  therefor  from  a  city  or  town 
under  section  fifty  three  of  chapter  forty  three  of  the  Code.    Id. 

3.  The  proprietor  of  a  brickyard  who  is  engaged  in  the  manufac- 

ture of  brick  in  the  vicinity  of  a  city  or  town,  and  in  the  erection 
of  houses  in  said  town  or  city,  who,  in  common  with  others.  Is  in- 
jured in  his  business  by  reason  of  the  municipal  authorities  there^ 
of  failing  to  keep  a  street  in  repair  which  constitutes  the  highway 
from  said  town  passing  said  brickyard,  can  not  maintain  an  action 
for  damages  against  said  city  or  town  for  losses  sustained  by  him 
in  his  business,    /d. 

4.  A  municipal    corporation    is   not   an    Insurer    against   accidents 

UDOn  streets  and  sidewalks.  Nor  Is  every  defect  therein,  though 
it  may  cause  the  injury  sued  for,  actiohable.  It  is  sufficient  if 
the  streets  are  in  a  reasonably  safe  condition  for  travel  in  the 
ordinary  modes,  with  ordinary  care,  by  day  or  night;  and 
whether  so  or  not  is  a  practical  question  to  be  determined  in 
each  case  by  Its  particular  circumstances.  Yeager  v.  Ciit/  Btue- 
field  484.  ' 

5.  While  the  liability  of  municipal    corporations    is    in    its    nature 

absolute,  that  does  not  refer  to  the  cause  of  action.  That  must 
exist  before  the  liability  arises.  Id, 

6.  A  forfeiture  of  the  charter  of  a  municipal  corporation  can  not 

be  enforced  or  taken  advantage  of  in  any  legal  proceeding  col- 
laterally or  incidentally.  That  forfeiture  must  be  declarea  in 
a  proper,  direct  way.  The  state  only  can  enforce  such  forfeiture, 
as  it  alone  has  the  right  to  waive  or  enforce  it.  Hombrook  v. 
Toivn  Elm  Orove  543. 

7.  The  forfeiture  of  charters   of  towns  for  the   causes  defined  in 

Code,  c.  47,  s.  44,  n^ust  be  governed  by  the  principles  above  stated. 
Quaere  can  such  forfeiture  be  declared  by  any  judicial  proceeding? 
Id, 

8.  A  suit  to  enjoin  the  collection  of  municipal  taxes,  on  the  ground 

that  they  were  illegally  Imposed  by  reason  of  want  of  authority 
to  impose  them  from  forfeiture  of  the  miunicipal  charter,  Is  not 
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MUNICIPAL  CORPORATIONS— Confmw^<f. 

wrongly  brougbt,  from  the  mere  fact  that  the  town  Is  sued  in  its 
corporate  name.  So  bringing  the  suit  does  not  admit  its  con* 
tinned  exl&tence.   id, 

MURDER  IN  FIRST  DEGREE.     See  Instructions  4. 

NEGLIGENCE.  See  Contributory  Negligence  1 ;  Exemplary 
Damages;  Master  and  Servant  2,  3;  Nuisance  I ;  Railroad 
Companies  1,  6. 

NEGLIGENCE   OP   VICE    PRINCIPAL.      See    Contributory 

Negligence  4. 

NEGOTIABLE  NOTE. 

1.  Where  it  is  shown  in  evidence  that  a  certain  negotiable  prom- 

isory  note  was  made  and  delivered  to  the  payee  at  his  instance, 
and  for  his  accommodation  for  a  specific  purpose,  and  that  such 
payee  without  the  knowledge  and  consent  of  the  maker,  used 
such  note  for  a  different  purpose,  the  burden  is  on  the  holder 
of  such  note  to  show  that  he  received  It  in  the  ordinary  course 
of  business,  before  maturity,  for  value,  without  notice  of  Its 
wrongful  misuse  by  the  payee,  before  he  can  recover  from  the 
maker.    Trust  Co,  v.  McCleUan  405. 

2.  A  pre-existing  debt  is  not  such  valuable  consideration  as  will 

protect  the  holder  of  a  negotiable  note  wrongfully  pkdged  as  col- 
lateral security  by  the  payee.  Id. 

3.  Where  a  negotiable  note,  indorsed  by  several  parties,  residing 

at  different  places,  is  made  payable  at  a  bank  in  the  city  of  H.,  and 
before  maturity  it  is  discounted  by  a  bank  in  the  town  of  C,  and 
by  the  last  named  bank  it  is  indorsed  to  a  bank  in  the  city  of  H. 
for  collection,  and  one  of  the  indorsers  resides  in  said  city  of  H. 
when  said  note  matures  and  is  presented  for  payment,  and  pay- 
ment is  refused,  and  the  note  is  duly  protested,  the  bank  to  which 
said  note  was  indorsed  for  collection  is  only  bound  tol  give  notice 
to  the  bank  in  C,  its  immediate  indorser.   Bank  v.  rhUtonA^X. 

4  When  a  notice  has  thus  been  given  to  said  bank  in  the  town  of  C, 
the  duty  devolves  upon  it  to  give  notice  of  such  protest  to  the 
prior  indorsers,  if  it  wi^es  to  hold  them  as  such.  Id.  492. 

6.  Although  one  of  said  indorsers  resides  in  the  city  of  H.,  where 
said  note  was  payable,  said  bank  in  the  town  of  C.  may  send 
notice  of  such  protest  through  the  mail;  and,  if  sent  in  due  time, 
said  indorser  will  be  held,  although  he  never  receives  the  notice 
so  sent.  Id 

6.  Under  the  circumstances  of  this  case,  the  indorser  residing  in 
the  city  of  H.,  Where  said  note  was  payable,  ik  not  entitled  to  per- 
sonal service  of  the  notice  of  such  protest,  although  he  resides  in 
the  city  where  said  note  was  made  payable.  //. 

NEW  MATTER.   .See  Pleading  7,  10. 
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NEW  ,  TRIAL.     Seo  Evidence  2o. 
NONSUIT.     See  Pleading  8. 

NOTICE  OF  PROTEST.     See  Negotiable  Note  3,  4,  5,  6. 

NUISANCE. 

1.  A   mill  manufacturing  powder  and  other   explosives,   and   stor- 

ing the  same  on  the  premises,  situate  on  the  bank  of  the 
Ohio  river  and  near  two  railroads  and  a  public  road,  is  a  public 
nuisance,  and  any  one  injured  in  property  by  explosion  of  pow- 
der stored  there  may  recover  damages  without  proof  of  negli- 
gence in  its  operation.  WUson  v.  Powder  Co,  413. 

2.  Under   Code,   chapter   47,    section   28,   giving    the   council   of   a 

town  power  to  abate  a  nuisance,  but  not  prescribing  the  methods 
of  procedure,  upon  a  petition  signed  by  fifty  residents,  supported 
by  two  afladavits  fully  describing  the  alleged  nuisance,  a  merry- 
go-round,  and  praying  that  the  owner  might  be  summoned  before 
the  town  council,  a  summons  signed  by  the  mayor  only  in  the 
nature  of  an  order  to  show  cause,  and  reciting  the  facts  set  out 
in  the  petition,  was  issued.  Held^  that  the  procedure  and  sum- 
mons were  sufficient.    Town  Davis  v.  Davis  464. 

3.  A  summons  in  the  nature  of  an  order  to  show  cause,  issued  by 

a  town  council  to  a  person  charged  with  keeping  a  nuisance,  not 
being  a  writ  or  process,  within  the  meaning  of  Const.  Art.  II, 
sec.  8,  need  not  run  in  the  name  of  tfhe  state.  Id. 

4.  Code,  chapter  47,  section  28,  giving  the  council  power  to  abate 

anything  which,  in  the  opinion  of  a  majority  of  the  whole  coun- 
cil, shall  be  a  nuisance,  does  not  require  the  recorder,  or  more 
than  a  majority  of  the  council,  to  be  present  at  the  hearing  of  a 
petition  to  abate  a  nuisance.    Id, 

5.  Where   the   law   gives   the   council   of  a   town  ample   power   to 

abate  nuisances,  ana  the  council  gives  the  person  charged  with 
maintaining  the  nuisance  opportunity  to  be  heard,  it  is  unnec- 
essary to  resort  to  a  court  of  equity  for  relief.  Id. 

6.  A  proceeding  by  a  town  council  against  a  person  for  maintain- 

ing a  nuisance  is  judicial  in  its  character,  and  the  decision  is 
subject  to  review.    Id. 

7.  The  Constitution,   Article   VIII,   section   3,    giving    the   Supreme 

Court  of  Appeals  jurisdiction  in  cases  of  certiora  i,  and  not  the 
clause  fixing  the  court's  jurisdiction  by  the  value  of  the  matter 
in  controversy,  determines  the  court's  jurisdiction  when  error  is 
brought  on  the  ground  that  the  Circuit  Court  refused  defendant 
a  writ  of  cfHinrnH  on  a  conviction  by  a  town  council  for  main- 
taining a  nuisance.   Id, 

8.  A  mill,  manufacturing  powder  and  other  explosives,  and   stor- 

ing the  same  on  the  premises,  situate  on  the  bank  of  the  Ohio 
river  and  near  two  railroads  and  a  public  road,  is  a  nuisance  per 
86  Wilson  V.  Afanufacuring  Co,  40  W.  Va.,  413.  Development  Co. 
V.  Powder  Co.  711. 
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NUISANCE— Cow//;>m/. 

9.  When  a  company  engaged  in  the  manufacture  of  powder  and 
other  exploelves,  without  misrepresentation  or  concealment  on 
its  part,  is  induced  to  locajte  its  works  at  great  expense  on  lands 
adjacent  to  the  property,  and  for  the  prospective  benefit  of  a  land 
development  and  improvement  company,  such  latter  comiMiny 
can  not,  on  discovering  that  the  proximity  of  such  powder  works 
has  diminished  instead  of  enhanced  the  value  of  its  adjoining  ter- 
ritory, enjoin  the  continuance  of  such  works  as  a  nuisance.  Id. 
Also  Ree  Private  SuUance. 

OATH  TO  MECITANIC'S  ACCOUNT.   See  Mechanics  Lien  1. 

OBLIGATION  UNDER  SEAL. 

1.  An    obligation    under    seal    imports   valuable    consideration,    re- 

quiring no  proof  of  the  consideration,  and  neither  at  common  law 
nor  under  section  five,  chapter  one  hundred  and  twenty  six  of 
the  Code  can  want  of  consideration  be  shown  In  defense  of  an  ac- 
tion on  it.  But,  afi  to  failure  of  consideration,  that  may,  under 
that  section  be  shown,  though  not  at  common-law.  There  is  a 
difference  between  want  and  failure  of  consideration  in  soch 
case.   WiHiamsan  v.  CUne  195. 

2.  Taking   an   obligation   under   seal   for   a    simple    contract   debt 

merges  it  in  the  obligation,  and  thus  extinguishes  it,  as  the  tak- 
ing of  a  security  of  higher  dignity  extin^uiahes  inferior  secuilties 
V      for  the  same  debt.  Id, 
Also  Married  Woinen, 

OBSTRUCTION  OF  CULVERT. 

1.  A    railroad    company    makes    an    embankment    In    a    street    on 

which  to  lay  its  track,  and  so  negligently  constructs  it  as  to  ob- 
struct or  close  a  culvert  already  there  for  passage  of  water,  and 
by  reason  thereof  at  times  water  from  rain  or  snow  collects  and 
floods  an  adjoining  lot  Its  owner  may  recover  damages.  Henry 
V.  Bailroad  Co.  234. 

2.  The  statute  of  limitations  in  such  case  begins  to  run,  not  from 

the  date  of  the  building  of  the  embankment,  but  from  the  time  of 
the  actual  injury  from  the  invasion  of  the  lot  by  the  water;  the 
injury  being  in  law  recurring,  intermittent,  and  continnous.    Id. 

OCCUPATION  BY  COPARCENER.      Sec    Temtncy  in  Com- 
mon 1,  2,  3. 

OEAL  ASSIGNMENT.     See  Assignment  of  Chose  in  Action  2. 

ORAL  CONTRACT.     See  Insurajice  2. 

ORAL  EXECUTORY  CONTRACT.   -See  Insurance  L 

ORDINARY  HAZARD.     See  Master  and  Servant  1. 
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OUTSTANDING  INCUMBRANCE.  See  Specific  Performance  2. 
PAROL  EVIDENCE.     See  Amgnmemt  of  Bond  2. 

PARTIAL  INTESTACY.     Sec  Constnirtlon  of  Trusts  14. 

PARTIAL  PAYMENT.     See  Bond  2. 

PARTICULAR  INJURY'.     See  Pleading  3. 

PARTIES  TO  SUITS.     See  Municipal  Corporations  8;  School 
Lands. 

PARTITION.     See  Tenancy  in  Common  6,  7. 

PARTNERSHIP. 

1.  Stronger  evidence  of  the  existence  of  a  partnership  is  required 

between  partners  than  by  third  persons.     Hinkson  v.  Irvin  111. 

2.  Under  a  bill  for  settlement  of  partnership  account,  the  burden 

of  proof  is  on  the  plaintiff ;  and  if  he  can  not  furnish  sufflcienft 
evidence  to  establish  a  partnership,  and  also  to  enable  the  com- 
missioner to  state  a  partnership    account,    his    suit    necessarily 
*      fails.  Id. 

PASS  WAY.     See  Easement  4. 

PATENT  RISKS.     See  Master  and  Serva7it  6. 

PAYMENT.     See  Trust  Fund. 

PAYMENT  OF  PREMIUM.     See  Insurajice  6,  7. 
PAYMENT  OF  STOCK  SUBSCRIPTION.  See  Corporations  2. 

PERMANENT  INJURY.     See  Private  Nuisance. 
PERSONAL  JUDGMENT.     See  Wife's  Separate  Estate  1. 

PETITION.     See  Chanrery  Practice  5.    . 

PLEADING. 

1.  In  the  action  of  trespass  to  realty,  or  an  action  on  the  case  in 
lieu  thereof  under  the  statute,  the  place  where  the  acts  complained 
of  were  done  is  material  and  traversable,  and  the  allegations  there- 
of must  in  some  way,  either  by  the  name  of  the  land  or  close,  by 
some  or  all  of  its  abuttals,  by  naming  a  particular  locality,  or  in 
some  other  way,  designate  or  describe  such  locus  in  quo  with  a 
reasonable  degree  of  definlteness;  otherwise  the  declaration  will 
be  bad  on  -demurrer.     McDodrill  v.  Lumber  Co,  564. 
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2.  In  passing  upon  a  demurrer  to  a  bill  with  which  written  doea- 

m«nt3  are  exhibited,  aa  parts  thereof,  the  court  is  not  bound  to 
accept  as  true  and  correct  the  allegations  contained  In  the  bill 
as  to  what  such  documents  prove,  or  what  Is  their  effect  In  law, 
but  may  look  to  and  go  by  the  documents  themselves.  Lockhead 
V.  Weterworka  663 

3.  A  declaration  In  case  against  a  city  for  personal  injury  by  rea- 

A  declaration  in  case  against  a  city  for  personal  Injury  by  rea- 
son of  a  defect  In  a  street  crossing,  alleging  that  the  plaintiff 
fell,  and  thereby  was  "greatly  injured,  bruised,  wounded  and 
crippled,"  is  not  bad  because  it  does  not  state  the  particular  in- 
jury, as  a  broken  leg,  for  Instance.  Where  special  damages  con- 
sequent on  the  particular  injury  are  claimed,  it  seems  otherwise. 
Yeager  v.  Gity  Bluefteld  484. 

4.  A  judgment  on  a  verdict  for   the   plaintiff   virtually  overrules 

all  demurrers  to  the  declaration  and  each  count  thereof,  isitate 
V.  HaU  455. 

5.  In  an  action  of  trespass  on  the  case  brought  for  the  recovery  of 

damages  for  mining  and  removing  coal,  the  defendants  tendered 
a  special  plea,  which  averred  "that  more  than  three  years  before 
the  commencement  of  the  suit,  they  entered  into  and  were  in 
peaceable  possession  of  the  close  and  land  in  the  plaintifTs  decla- 
ration and  amended  declaration,  and  each  count  thereof,  men- 
tioned and  described,  claiming  title  under  a  lease  of  the  same  for 
the  purpose  of  digging  and  operating  for  coal  and  oil  and  other 
minerals,  and  that  they  continuously  remained  in  such  possession 
for  the  space  of  more  than  three  years  next  before  the  commence- 
ment of  this  action,  and  have  dugand  bored,  and  in  good  faith  ex- 
pended money  in  such  digging,  boring,  and  operating,  and  this 
they  are  ready  to  verify."  On  objection,  this  plea  is  bad  for  want 
of  certainty,  and  for  this  reason  that  it  does  not  state  under  whom 
the  lease  mentioned  is  claimed.  Bsrdve  v.  toot  and  Coke  Co, 
372. 

6.  There  can  not  be  an  issue,  where  there  Is  a  plea  of  new  matter, 

concluding  with  a  verification,  without  a  replication.  Henry  v. 
Railroad  Co,  234 

7.  Where  there  is  a  plea  of  new  matter,  concluding  with  a  verifi- 

cation, and  the  plaintiff  fails  to  reply  to  it,  there  ought  to  be  • 
judgment  of  non  j^osequitur  against  him,  after  a  rule  to  r^ly, 
but  such  rule  need  not  be  served.     Id, 

8.  Such  a  judgment  would  not  bar  a  second  suit  for  same  cause,  it 

having  the  effect  of  a  nonsuit.     M, 

9.  Where  there  are  two  or  more  pleas,  and  one  is  good,  though 

others  be  bad  or  found  u  ntrue,  yet  that  plea  defeats  the  action. 
Id 

10.  A  plea  Introduces  U3w  matter,  and  concludes  with  a  verifica- 
tion, and  there  is  no  replication  to  it  or  joinder  in  issue,  but  the 
case  is  tried  on  Its  merits  upon  the  evidence,  including  'the  evi- 
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dence  touching  the  defense  set  up  in  subh  plea,  and  a  verdict  found 
responsive  to  such  plea,  and  no  exception  made  to  it  on  that  score 
in  the  Circuit  Court.  This  Court  will  not  reverse  for  this  cause, 
especially  at  the  instance  of  him  who  failed  to  file  a  replication. 
Id, 

PLEADINGS  AND  EXHIBITS.     See  Commissioners  Report  3. 

POSSESSION. 

1.  Actual    possession    heing    an    element    of    complete    legal    title 

to  real  estate  is  prima  facie  evidence  of  such  title  in  the  posses- 

or.  One  in  such  position  may  maintain*  trespass  or  trespass  on  the 
case  for  damage  thereto,   wltlhout  further  proof   of   his  title. 

Wilson  V.  Fofwder  Co.  414. 

2.  Either  actual  or  constructive  possession  will  maintain  trespass 

for  damage  to  realty.     Id. 

Also  Agent  2/  Evidence  12. 
POSSIBILITY  OF  ISSUH     See  Construction  of  Trxists  13. 

POSSIBILITY  OF  EESULTING  TEUST.  See  Const? uction 
of  Trusts  18,  19,  20. 

POWER  OF  APPOINTMENT.     See    Construction  of  Trusts  4. 

PEE- EXISTING  DEBT.     See  Negotiable  Note  2. 

PEELIMINAEY  EXAMINATION.     See  Criminal  Law  1,  2. 

PEESUMPTION  AS  TO  INTESTACY  See  Construction  of 
Trusts  15. 

PBIOEITIES  OF  CREDITOES.  See  Creditors  Petition  1; 
Fraudulent  Assignment. 

PEIVATE  NUISANCE. 

Permanent  injury  from  private  nuisance.  When  there  must  be 
recovery  of  past  and  future  damages  in  one  suit,  and  when  repeat- 
ed suits  as  injury  recurs  may  be  brought,  discussed.  Henry  y. 
Hailroad  Co.  284. 

PRIVATE  EIGHT  OF  WAY.     See  Easement  1,  3. 

PEIVATE  WAY.     See  Easement  5. 

PEIVATY  OF  SUIT.     See  Evidence  15. 
PEOBABLE  CAUSE.     See  Criminal  Law  1,  2. 
PEOOFS  OF  LOSS.     See  Insurance  Policy  7. 
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RAILROAD  COMPANIES. 

1.  In  order  to  charge  a  railroad  company  with  damages  for  killinsr 

stock  straying  upon  it3  track,  negligence  on  the  part  of  the  ohd* 
pany  must  appear,  and  the  burden  of  showing  it  rests  upon  the 
plaintiff.      Maynardv,  Railway  Co,  331. 

2.  The  provision  of  section  fourteen  of  chapter  forty  two  of   the 

Code,  requiring  railroad  companies  to  construct  and  maintain  cat- 
•  tie  guards  upon  land  condemned,  is  for  the  benefit  of  the  land- 
owner; and  therefore  the  mere  omission  to  do  so  will  not  entitle 
another  party,  whose  stock  is  injured  while  straying  ui>on  the 
railroad  track,  by  trains,  to  recover  damages,  though,  but  for  the 
want  of  it,  the  stock  would  not  have  been  where  it  was  injured. 
Id.  ' 

3.  The  first,  second  and  third  points  of  the  syllabus,  in  the  case 

of  Haneyv,  Railway' Co,  Z^  W.  Va.  570,  approved.  liianneg<ai 
V.  Railioay  Co,  436. 

4.  The  telegraph  operator  in  charge  of  a  signal  station,  who  has 

control,  by  means  of  signal  orders,  of  the  nmning  of  trains  over 
a  block  section  of  a  railroad,  is  not  the  fellow  servant  of  a 
brakeman  injured  on  such  block  section  by  reason  of  such  opera- 
tor's negligent  management  of  the  running  of  such  trains.    Id. 

5.  The  syllabus  in  the  case  of  Corner  v.   Mining  Co,  84  W.  Va.  534, 

approved.      Id. 

6.  The  allegation  in  the  declaration  that  the  defendant,  "without 

ringing  the  bell  or  blowing  the  whistle,  or  giving  any  warning 
whatever,"  is  a  general  allegation,  under  which  the  plaintiff  may 
introduce  smy  evidence  tending  to  prove  any  negligence  on  the 
part  of  the  defendant  wherein  it  fiailed  to  give  warning  of  an  ap< 
proaching  train.  Turner  v.  Railway  Co.  675. 
Also  ContribiUary  Negligence  1. 

RAILWAY  TICKET. 

1.  By  mistake  a  ticket  agent  selling  a  mileage  ticket  good  for  one 

year  stamps  upon  it,  as  the  date  of  issue,  4th  March,  1892,  instead 
of  1893.  The  passenger  tenders  it  on  24th  April,  1893,  in  payment 
of  fare,  but  it  is  refused,  and  he  is  ejected  for  non-piymentof  fare. 
The  passenger  can  recover  damages.     7Hce  v.  Railway  Co.  271. 

2.  By  mistake  a  ticket  agent  selling  a  mileage  ticket  good  foe  one 

year  from  issue  stamps  upon  it,  as  the  date  of  issue,  4th  March, 

1892,  Instead  of  1893,  and  after  the  figures  189 —  writes  the  figure 
3,  making  the  date  of  the  expiration  of  the  book  4th  March,  1893, 
and  then  corrects  the  latter  mistake  Dy  writing  over  the  8  the  fig- 
ure 4,  making  it  read  1894,  not  correcting  the  1892.    On  24th  April 

1893,  the  holder  tenders  this  book  in  payment  of  fare,  but  it  is  re- 
jected as  out  of  date,  and  he  is  ejected  from  the  train,  after  ex- 
plaining to  the  collector  that  the  agent  had  made  the  mistake,  and 
he  had  himself  not  altered  the  ticket,  and  asking  that  the  collector 
wait  until  the  train  reached  Huntington,  where  the  book  was  sold, 
80  that  the  collector  would  be  satisfied  that  the  book  had  not  been 
fraudulently  altered;  and  the  collector  made  no  inquiry  at  any  oX 
several  telegraph  stations  of  the  railroad  company  as  to  It.  The 
passenger  can  recover  damages  of  the  company.    Id, 
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REASONABLE  DOUBT.     See  Criminal  Law  3. 

RECEIVEE. 

1.  There  is  no  fixed  rule  in  this  state  as  to  the  mode  of  allowing 

compensation  to  a  special  receiver,  whether  \>j  way  of  commission 
or  a  fixed  sum.  Usually,  w^hen  the  fund  is  large,  a  lump  sum  is 
proper.  The  amoimt  and  mode  of  allowance  are  within  the  sound 
discretion  of  the  court,  under  the  circumstances  of  the  particular 
case,  subject  to  review  on  appeal.  Crumlish^s  AdmW  v.  Railroad 
Co.  627. 

2.  Where  a  decree  appointing  a  special  receiver  is  reversed  wholly, 

without  any  reservation,  his  office  ceases  with  reversal.     Id,  (>28. 

3.  A  receiver  has  no  power  or  title  until  he  give  the  bond  required 

of  him.    Id. 

• 

•4.  A  special  receiver  may  be  allowed  fair  and  reasonable  fees  paid 
to  counsel  necessary  in  the  execution  of  his  receivership.    Ck)urts 
ought  to  authorize  employment  of  counsel  where  it  is  intended  to 
give  such  power,  and  they  are  inidisi>OBed  to  allow  such  fees  with- 
out previoiis  authority  to  incur  them  given  the  receiver.     Id. 

6.  The  amount  of  such  counsel  fees  is  within  the  sound  discretion 
of  the  court,  subject  to  review  on  appeal.  Such  fees  are  allowed  to 
the  receiver,  not  the  counsel.     Id. 

6.  In  the  absence  of  authority  previously  given,  expenditures  to 
be  allowed  a  special  receiver  must  >be  reasonaible,  and  such  as  are 
proper,  essential,  and  necessary  in  the  due  and  ordinary  execution 
of  his  office,  and  suoh  as  were  contemplated  in  his  appointment 
'  and  according  to  the  nature  of  his  business.  In  extraordinary 
cases,  involving  a  large  outlay  of  money,  the  receiver  should  al- 
ways apply  to  the  court  in  advance,  for  authority  to  make  it. 
Id. 

RECEIVER'S  BOND.     See  Receiver  3. 

RECEIVER'S  EXPENSES.     See  Receiver  6. 

RECITALS.     See  Lease  2. 

RECOVERY  BY  ASSIGNEE.  See  Assigjiment  of  Chose  in 
Action  3 ;  Insurance  Policy  4. 

RECOVERY  OF  DAMAGES.     See  Obstruction  of  Calvert  1. 
EEC  U  RRING  IN  J  URY.     See  Private  Nuisance. 

REHEARING.     See  Chancery  Practice  5. 

RELATOR.     Sec  Injunction  Bond  3. 
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EEMAEKS  OF  COUNSEL.     See  Argument  of  Counsel  2, 
EEMEDY.     See  Town  Coumel, 

EEMOTE  INTEHEST.     See  Construction  of  Trusts  8. 
EEPAIES  BY  COPAECENEE.     See  Tenancy  in  Common  5. 
EEPLICATION.     See  Pleading  6,  7,  10. 

BESAbJUBICAlA, 

In  a  suit  involying,  among  other  things,  a  debt  between  two- 
corporations,  a- decree  Is  rendered  for  a  certain  sum  in  favor  of 
the  one  against  the  other,  ascertaining  the  amount  of  the  lia- 
bility on  the  basis  of  the  amount  of  paid-up  etock  of  the  creditor 
company.  That  decree  ia  res  judicata  and  estoppel  between  tlie 
companies  as  to  the  amount  of  recovery,  and  also  as  between  the 
creditor  company  and  its  jsttockholders,  and  also  between  such 
i^tockholders  as  regards  the  amount  of  the  recovery,  bu>t  not  a» 
to  the  amount  df  paid-up  stock  in  settling  the  rights  of  stock- 
holders in  the  distribution  of  the  fund  arising  from  the  debt  sO' 
recovered.    Crumlish^s  Adm'r  v.  RaMroad  Co:  6i7.    Also  Wills  1. 

EESIDUAE Y  LEGATEES.    See  Construction  of  Wills  2;  Wills  2. 

EESULTING  TEUST.     Sec  Husband  and  Wife  3. 

EEVEESAL.  See  Conflicting  Evidence)  Evidence  3,  18;  In- 
structions 3. 

EEVIEW  OF  EVIDENCE.     See  Evidence  14. 

EOAD  SUEVEYOE.     See  Constitutional  Laxc  1,  2. 

EULE  OF  COUET.     See  Instructions  6. 

SCHOOL  BOARD. 

A  school  board  can  not  be  compelled,  by  mandamus  to  make 
a  special  levy  for  the  payment  of  illegal  orders,  or  other  evidence 
of  debt  issued  by  it  contrary  to  section  8,  art  X,  of  the  constitu* 
tion,  and  the  laws  enacted  in  pursuance  thereof.  Dempsey  ▼. 
Board  of  Education  99. 

SCHOOL  LANDS. 

The  commissioner  of  School  lands  is  neither  a  necessary  nor  pro- 
per party  to  a  chancery  suit  brought  in  the  name  of  the  State 
of  West  Virginia,  under  section  6,  chapter  24,  Acts  1893,  and  there- 
tore  he  is  not  entitled  to  appeal  from  the  decrees  of  the  Circalt 
Court  in  such  suit     Lawson  v.  Hart  62, 

SEAL.     See  Deed  1. 
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jSBCRET  TRUST.    See  Fraudulent  Conveyance. 
SELF  DEFENCE.     See  Homicide  1,  2,  3. 
SEPARATE  ESTATE.     See  Husband  and  Wife  1,  2. 
SERVICE  OF  PROCESS.     See  Corporations  1. 
SHERIFF.     See  Tax  Sales  1, 
SON'S  SERVICES.     See  Administrator  2. 
SPECIAL  COUNT.     See  Assumpsit  2. 
SPECIAL  DAMAGES.     See  Pleading  3. 
SPECUL  PLEA.     See  Pleading  5. 
SPECIAL  QUESTIONS.     See  Instructions  10. 

SPECIFIC  INSTRUCTIONS.     See  Instructions  7. 
SPECIFIC  LEGACY.     See  Wills  3. 

SPECIFIC  PERFORMANCE. 

1.  Where  a  vendor  by  executory  contract,  has  conveyed  the  l^al 

title  to  a  subeequen:  purchaser  tor  value,  without  notice,  there 
can  not  be  specific  i>erf ormance  of  the  executory  contract  In  favor 
of  the  first  purchaser;  but,  if  the  second  purchaser  had  notice, 
there  can  be,  the  conveyance  to  him  being  void  as  to  the  first 
purchaser,  and  he  can  be  compelled  to  convey  the  land,  with- 
out warranty,  to  the  first  purchaser.  Proper  decree  In  such  case. 
Bates  V.  Sufiger  420. 

2.  Where  the  land  is  subject  to  a  life  maintenance  in  favor  of  a 

third  party,  that  Is  no  impediment  to  a  specific  performance  of  a 
contract  of  sale  with  general  warranty,  If  the  purchaser  will  ac- 
cept a  conveyance  rwith  such  warranty,  and  rely  upon  It  for  In- 
demnity against  such  incumbrance.    Id. 

SPLITTING  ACTION.     See  Jurisdiction  4. 

STATEME>TTS  OF  DECEDENTS,     ee  Evidence  4,  5. 

STATUTE  OF  DESCENTS,  &c.    See  Construction  of  Trusts  20, 

STATUTE  OF  FRAUDS.     See  Insurance  1. 

STATUTE  OF  LIMITATIONS.     See  Administrator  1;  Obstruc- 
tion of  Culvert  2;  Undelivered  Writing  2. 

STATUTE  OF  WILLS.     See  Construction  of  Trusts  20. 
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STATUTORY  REQUIREMENTS.     See  Mechanics  Lien  4,  5. 

STOCK  CERTIFICATE.     Seo  Joint  Stock  Companies  1. 

STOCKHOLDER.     See  Joint  Stock  Companies  1,  2. 

STRANGER  TO  DEED.     See  Evidence  16. 

STREETS,  &e.     See  Municipal  Corporations  1,  2,  3,  4. 

SUBROGATION. 

1.  Subrogation,  being  merely   the  creature  of   equity,   and   not   of 

contractual  nature,  will  be  administered  only  in  harmony  with 
its  fixed  rules,  in  furtherance  of  justice.     Boies  v.  Stmger  421. 

2.  Subrogation  is  not  given  to  one  who  officiously,  as  a  stranger, 

pays  a  debt  of  another.     Id. 

3.  One  guilty  of  fraud  in  the  transaction  In  which  he  asks  subro- 

gation, as  one  who  asks  it  must  come  before  the  court  with 
clean  hands,  can  net  have  subrogation.      Therefore,  a  second 
purchaser,  who,  with  notice  of  the  right  of  a  first  purchaser,  pays 
off  a  Ilea  on  the  land,  can  noit  ask  to  be  su^tituted  to  it    Id. 
Also  Cosureties  2. 

SUBSEQUENT  PURCHASER. 

The  fact  that  a  subsequent  purchaser  had  notice  of  a  prior,  un* 
docketed  judgment  may  be  inferred  from  circumstances,  as  well 
as  proved  by  direct  evidence.     Bates  v.  Farley  54^). 

SUPREME  COURT  OP  APPEALS,     Seo  Bill   of  Bevictc   6; 

Nuimnce  7. 

SURETY.     See  Wifes  Separate  Estate  2. 

SURPLUSAGE.     See  Evidence  21. 

TAXES. 

Taxes  are  not  a  personal  debt,  or  in  the  nature  of  a  personal  debt. 
Dunn  V.  Rennick  350.  Also  Wills  I,  2,  3,  4. 

TAX  SALE. 

1.  Section  9  of  chapter  31  of  the  Code  reads  as  follows:  "No  sher- 
iff, deputy  sheriff,  collector  or  other  officer  who  shall  return  any 
real  estate  ae  delinquent  for  the  nonpayment  of  the  taxes  there- 
on, or  who  shall  receive  a  list  thereof  under  the  provisions  of  the 
fourth  section  of  this  chapter,  or  who  shall  sell  by  himself,  his 
deputy  or  agent,  or  who  shall  be  the  deputy  of  any  officer  making 
such  sale,  shall  directly  or  indirectly  purchase  any  real  estate  qp 
sold,  or  be  in  any  way  directly  or  Indirectly  interested  with  any 
other  person  in  such  purchase.  Every  .person  violating  this  sec- 
tion shall  forfeit  one  hundred  dollars  for  each  offense,  and  the 
sale  shall  be  absolutely  void,  and  the  title  to  the  real  estate  sold 


Index.  xlvii 

TAX  SALE— Continued. 

shall  remain  in  the  person  in  whose  name  the  same  is  sold." 
ural,  common-sense  implication  fairly  arising  on  the  record  ac- 
cording to  the  prindples  of  evideince  and  ordinary  means  and 
methods  of  proof.     Phillips  v.  Minear  56. 

2.  Where  a  sheriff  who  sells  lands  for  non-payment  of  taxes  under 

chapter  31  of  the  Code,  appends  to  the  list  of  sales  not  the  affidavit 
required  by  law  according  to  the  form*  prescribed  by  section  13  of 
chapter  31,  but,  instead  of  saying  in  such  affldavdt,  "I  am  not  now, 
nor  have  I  at  any  time  been,  directly  or  indirectly  interested  in  the 
purchase  of  any  of  said  real  estate,"  substitutes  therefor  the 
phrase,  "I  am  not  directly  or  indirectly  interested  in  the  purchase 
of  any  of  said  land,"  and  there  being  no  other  evidence  of  any 
kind  on  the  point.  Held,  suoh  sale  is  properly  held  to  be  void 
under  section  9  of  chapter  31.     Id. 

3.  It  Is  not  the  object  or  effect  of  the  curative  section  25  of  chap- 

ter 31  to  impair  or  in  any  way  or  to  any  degree  affect  section  9  of 
chapter  31,  or  to  prescribe  that  its  violation  may  not  be  shown  by 
implication.      Id, 

TELEGRAPH  OPERATOR.     Sec  Jiailroad  Companies  4. 

TEXAXCY  IN  COMMON. 

1.  By  common-law,  one  joint  tenant,   tenant  in  common,   or  par- 

cener using  the  common  land  exclusively,  but  not  ousting  or  ex- 
cluding his  co-owners,  is  not  chargeable  tx>  them  for  use  and  occu- 
pation; but  this  rule  has  been  changed  by  section  14,  chapter  100, 
Code,  as  to  Joint  tenants  and  tenants  in  common,  but  not  as  to 
parceners.      Wardw.  Hlard  311. 

2.  A  coparcener,  merely  from  sole  occupation  of  the  premises,   is 

not  chargeable  in  favor  of  coparceners,  unless  he  excludes  them. 
Id. 

3.  Where  it  is  proper  to  allow  a  coparcener  for  improvements,  a 

charge  for  use  and  occupation  may  be  set  off  against  the  im- 
provements.     Id. 

4.  Permanent  improvements  made  by  one  coparcener,   without  re- 

quest or  agreement  of  others  are  not  chargeable  to  the  others 
personally  or  upon  their  shares  in  the  land;  but  if  made  by  their 
request  or  agreement,  they  are  a  debt  upon  them,  and  a  lien  on 
their  shares  in  the  land.    Id.  ' 

5.  One  joint  tenant,  tenant  in  common,  or  coparcener  can  compel 

others  to  contribute  to  make  necessary  repairs  to  a  mill  or  house, 
after  request  to  assist  and  refusal.  But  this  compulsion  is  as  to 
future  repairs,  not  those  already  made  by  one  of  the  co-owners. 
This  compulsion  only  applies  to  mills  and  houses,  not  to  fences 
or  other  repairs  to  other  properties.     Id, 

6.  In  partition  the  part  improved,  if  it  can  be  done  without  injury 

to  others,  should  be  assigned  to  the  improver;  but  when  this  can 
not  be  done,  the  cost)  of  improvement  can  not  be  charged  to  him 
to  whom  it  goes.      Id, 
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7.  Where,  however,  the  property  is  not  susceptible  of  partition, 
and  must  'be  ebld  to  divide  th«i  prooeeds,  the  coparcener  who  made 
repairs  and  permanent  improvements  sihali  receive  oat  of  the 
proceeds  that  amount  hy  which  the  piioperty,  at  the  date  ot  sale, 
remains  enhanced  in  value  from  the  improvements,  not  their  or- 
iginal cost.      Id,  612. 

TENDER 

1.  A  strictly  legal  tender  may  he  waived  by  an  absolute  refusal  to 

receive  the  money,  on  the  ground  that  no  man  is  bound  to  per- 
form a  nugatory  act.     Thompson  v.  Lyons  87. 

2.  It  Is  not  necessary,  to  constitute  a  legal  tender,  that  the  identi- 

cal money  tendered  was  kept  and  brought  Into  court.     Id. 

3.  In  general  the  effect  of  a  tender  in  proper  time  by  the  debtor 

is  to  stop  subsequent  interest  on  the  claim,  if  the  m^ney  is  un- 
qualifiedly refused,  which  tender  may  be  defeated  by  a  subse- 
quent demand  and  refusal.    Id. 
Also  Charge  on  Lands. 

TIME  FOR  INSTRUCTIONS.     See  Instructions  6,  8. 

TIME  FOR  CONSTRUCTION  OF  WILLS.     See  Construction 

of  Trusts  10. 
TITLE  OF  ASSIGNEE.      See  Assignment  of  Chose  in  Action  1. 

TOLL.     See  Grist  Mill. 

TORTS.     See  Damages  5. 

TOWN   COUNCIL. 

Where  a  person  accused  of  maintaining  a  nuisance  feels  ag- 
grieved by  the  decision  of  a  town  council,  his  remedy.  If  the 
statute  gives  no  appeal,  and  no  question  Is  made  that  the  stat- 
ute is  unconstitutional,  or  that  the  town  authorities  did  not  have 
jurisdiction  of  the  subject-matter,  is  by  certiorari^  and  not  by 
prohibition.  Town  of  Davis  v.  Davis  466. 
Also  Liquor  Licenses  1,  2;  Nuisance  2,  8,  4,  5,  6. 

TRANSFER  OF  POSSESSION.     See  Agmt  1. 
TRESPASS.     See  Pleading  1;  Possession  2. 
TRIAL.     See  Evidence  18. 
TRUSTEE.     See  Agent  2,  3;  Trust  Fund. 

TRUST  FUNDS. 

Where  a  trustee  pays  a  trust  fund  to  one  who  receives  it  know- 
ing he  is  not  entitled,  the  true  beneficiary  may  bring  his  suit  in 
equity  against  both;  but  the  decree  should  be  against  the  one 
improperly  receiving  it  as  the  principal  debtor,  and  against  the 
trustee,  treated  as  his  surety,  to  make  good  any  defielcncy. 
Thomas  v.  Linn  123. 
Also  Commissions  2, 
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UNAVOIDABLE  ACCIDENTS.     See  Lease  4. 
UNBORN  DEVISEE.     See  Construction  of  Trusts  11,  12,  16. 
UNCERTAINTY.     See  Pleading  5. 

UNDELIVERED  WRITING. 

1.  An  action  or  suit  can  not  be  maintained  on  an  undelivered  writ" 

ing  or  due  bill  found  among  the  supposed  debtor's  papers  after 
his  death.     Oann  v.  Oann  138. 

2.  Such    writing,    so    found,    Is    not   suf&cient   acknowledgment    to 

prevent  the  bar  of  the  statute  of  limitations,  but  may,  if  genuine, 
be  admissible  as  evidence  to  establish  a  quantum  meriiU.    Id. 

UNDOCKETED  JUDGMENT.     See  Subsequent  Purchaser. 
UNINTERRUPTED  USE.     See  Easement  3. 
UNNECESSARY  ALLEGATIONS.     See  Evidence  21. 

VALUABLE  CONSIDERATION. 

1.  Forbearance  to  sue  being  valuable  consideration,  if  a   creditor 

take  from  his  debtor  and  a  surety  a  note  giving  further  time  for 
payment,  that  is  a  valid  consideration  to  bind  the  surety.  Wi/l- 
iamaon  v.  Cline  195. 

2.  The  words,  "for  value  received,"  in  a  note,  pirrna  facia  aatab* 

lish  a  valuable  consideration,  where  it  becomes  necessary  to 
prove  such  oonflideFation.     Id. 
Also  Negotiabfe  Note  2. 

VARIANCE.     See  Forgery  1,  2. 

VENDOR^S  LIEN.     See  Charge  on  Land  4. 

VERDICT.     See  Damages  1,  6;  Evidence  14, 17,  20;  Jurors  1,  2; 
Jury, 

VERIFICATION.     See  Pleading  6.  - 

m 

WAIVER.     See  Bill  of  Review  2;  Equity  Practice  1;  Instructions 
8;  Tender  1. 

WAIVER  OF  BREACH  OF  CONTRACT. 

Where  goods  are  shipped  by  the  seller  to  one  who  had  given  an 
order  for  them,  but  they  are  shipped  so  late  that  the  buyer  is  not 
bound  under  the  contract  to  accept  them,  and  he  writes  to  the 
seller  that  it  is  too  late  to  accept  them,  and  that  he  will  be  com- 
pelled to  return  them,  and  the  seller  replies  by  mail,  recognizing 
the  buyer's  right  to  reject  and  return  the  goods,  but  asking  him 
to  accept  them,  and  saying  if  he  will  do  so,  that  he  will  give  the 
buyer  an  extra  credit  on  the  same  for  thirty  days,  and  the  buyer 
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does  not  in  any  way  reply  to  such  offer  within  a  reaisoiLable  time, 
and  does  not  reship  nor  in  any  way  attempt  to  return  the  goods 
to  the  seller,  the  buyer  will  he  presumed  to  have  assented  to  the 
seller's  offer,  and  to  have  accepted  the  goods,  and  will  he  liable 
therefor  as  purchaser.    Ibrd  \..JMedman  177. 

WAIVER  OF  ERROR.     See  Pleading  10. 

WAXT  OF  CONSIDERATION,     See  Married  Woman, 

WARD'S  ESTATE.     See  Guardian  and  Ward  1. 

W"  A  ST  E.     See  Cotenants  6. 

WAY  OF  NECESSITY.     Sec  Easement  2. 

WEIGHT  OF  EVIDENCE,     ^qq.  Insiruetions  ^. 

WI FES  3E PARATE  ESTATE.     Judgment— Jurisdiction. 

1.  By  reason  of  chapter  three,  Acts  1893,  a  court  of  law  has  juris- 

diction to  entertain  an  action  and  render  personal  judgment 
against  a  married  woman  upon  a  contract  made  during  coverture, 
binding  her  separate  estate.    WiUlamson  v.  Vline  l\A, 

2.  A  bond  executed  by  a  married  woman  as  surety  for  a  debt  of  her 

husband  is  valid  to  bind  her  separate  estate.    Id. 

3.  A  contract  of  a  married  woman,  made  since  the  enactmenrt  of 

chapter  3,  Acts  1893,  such  as  binds  her  separate  estate,  may  be  en- 
forced against  her  separate  estate,  whether  owned  by  her  a;t  the 
time  of  the  contract  or  afterwards  acquired,  the  same  as  if  she 
were  &feme  sole.    Id. 

4.  A  judgment   on   such   contract   under  said   act   binds   as   a   lien 

the  v)ri)UH  or  entire  body  of  her  estate  in  realty  owned  by  a  mar- 
ried woman.     Id.  195. 

WILLS. 

1.  A  will  directs  executors  to  sell  certain  land  to  pay — First,  a  cer- 
tain debt;  next,  a  legacy  to  Mrs.  Dunn;  next,  a  legacy  to  Mrs. 
McNeal;  and  the  residue  of  proceeds  to  be  equally  divided  between 
them  and  two  other  children.  The  executors  have  a  naked  power 
to  sell,  and  the  legal  title  descends  to  those  four  children  as  heirs. 
The  land  sells  for  only  enough  to  pay  the  debt  and  the  principal 
of  Mrs.  Dunn's  legacy.  Taxes  on  the  land  subsequent  to  testa- 
tor's death  are  paid  by  the  executors,  and  in  this  Court,  by  a.  for- 
mer decree  before  sale,  they  are  held  to  ''be  entitled,  as  against 
the  residuary  legatees  of  a  portion  of  the  proceeds  of  said  real  es- 
tate, to  credit  for  the  taxes  so  paid."  One  of  those  children  (John 
Dunn)  is  given  a  specific  devise  and  legacy,  //c/rf,  the  former  de- 
cree is  not  res  ad  judicata  to  fix  upon  any  of  the  four  residuary 
legatees,  receiving  nothing  as  such  from  the  land,  a  liability  to 
contribute  to  the  payment  of  such  taxes,  either  as  residuary  lega- 
tees, heirs,  or  persons.     Dunn  v.  Renick  349. 
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2.  They  are  not  liable  under  the  will,  as  residuary  legatees,  nor  by 

law,  as  heirs,  for  such  taxes.     Id,  b6o, 

3.  John  Dunn  is  not  liable  for  such  taxes  by  reason  of  his  receiving 

other  land  and  personalty  by  specific  devise  and  bequest  under  the 
will.   Id. 

4.  Such   taxes  and  commission   to  the  executors  on  sale  must  be 

abated  from  Mrs.  Dunn's  legacy  by  crediting  them  on  the  money 
in  the  executor's  hands  going  to  her  from  the  sale.     Id. 

5.  Demonstrative   le^^ies  are   subject  to  abatement*   but   specific 

legacies  are  not.     Id. 

6.  A  will  directs  a  sale  of  land  by  two  executors.      One  only  is 

present  at  the  public  auction,  but  the  other  consented  that  his  co- 
executor  make  it,  and  ratifies  and  approves  it.  The  sale  is  not  in- 
valid on  these  facts.     Id  351. 

7.  A  will  directs  a  sale  of  land  by  two  executors.    Before  sale  the 

executors  bring  a  suit  in  equity  to  construe  the  will  and  adminis- 
ter the  assets,  making  all  persons  interested  i>arties,  and  in  it  de- 
crees are  made  directing  a  sale  of  land  by  both  or  either  of  the 
executors.  A  sale  is  made  and  confirmed,  and  a  bill  of  review  is 
filed  for  reversal  of  the  decree  of  confirmajtion.  If  there  were 
error  in  the  first  decree,  in  giving  power  in  either  executor  to  sell, 
that  decree  being  appealable  and  final,  and  relief  against  it  by 
bill  of  review  or  appeal  barred  by  limitation,  reversal  of  the  de- 
cree of  confirmation  would  not  affect  it.  It  could  not  be  reached 
by  bill  of  review,  and  a  sale  by  one  executor  under  it  would  be 
valid,  and  beyond  reach  by  such  bill  of  review.  Id. 
AlsoHee  Construction  of  WilU. 

WITHOUT  RECOUESE.     See  Assignment  of  Bond  1,  2,  3. 

WITNESS. 

Where  the  burden  is  oh  a  party  to  a  suit  to  prove  a  material 
fact  in  issue,  the  failure,  without  excube,  to  prod  ace  an  import- 
ant and  necessary  witness  to  such  fact,  raises  the  conclusive 
presumption  that  such  witness'  testimony,  if  introduced,  would 
be  adverse  to  the  pretensions  of  such  party.  Trust  Co.  v.  Mc- 
Clellan  405. 

WRIT.     See  Nuisance  3. 

WRIT  OF  PROHIBITION.     See  Justice  of  the  Peace  2 
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